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Beala  t.  Cone,  27  Colo.,  473 387 

Central,  etc.  Ca  y.  People,  6  Colo.,  39  208 

Cone,  BealB  v.,  27  Colo.,  473 337 

People,  Conteral,  etc.,  Co.  v.,  G  Colo.,  39 308 
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FLORIDA. 

Drew.  Stat©  v.,  17  Pla..  67 520 
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Storrs  V.  Hospital.  64  N.  EL.  185,  72  Am.  Bt  Rep.,  211 456 

Telford  v.  Brinkerhoff.  163  111.,  443 29 

White  T.  Hermann.  51  HI..  246 626 
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Btr^BT  V.  Pound,  10  Ind.,  32,  36 232 

Hovey  t.  State,  127  Ind.,  688 618 

Inmirance  Co.,  Grant  v.,  E  Ind.,  S8 282 
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Spears  t.  Ward,  48  Ind.,  641 233 

State,  Hovey  v..  127  Ind.,  588 B19 

State  V.  Turnpike.  102  Ind.,  283 206 

Turnpike,  State  t.,  102  Ind,  283 205 

Ward,  Spears  v.,  48  Ind.,  541 232 

Watts,  Paddock  t.,  116  Ind.,  146 61 

Woodward  T.  Murdock,  124  Ind.,  439 666 

IOWA. 

Brlngholff  T.  Munzenmaler,  20  Iowa,  618,  618,  619 268 

Flennlken,  Stlllman  v.,  B8  Iowa,  450,  464 268 

Herold  T.  Meyers,  20  Iowa.  878 IH 

Meyers,  Herold  v.,  20  Iowa,  878 .. : 164 

Miller  T.  Wlason,  71  Iowa,  610 419 

Mnnsenmaler,  Brinsholff  t..  20  Iowa,  613,  518,  619 268 

Opel  T.  Shoup,  100  Iowa,  424  724 

114  T 


xivi  CASES  CITED.  [6  Gates 

Turnpike  Co.  t.  Brown,  8  Bar.,  490 519,  620 

Turnpike  Co.,  State  t„  1  Sneed,  2G4 209 

Tnmplke  Co.,  State  v.,  1  Shannon's  Tonn.  Cas.,  611 209 

Tuthtll,  Sewell  t..  4  Catea,  871 288 


nnderUn,  Gregorj  t.,  6  Lea,  207.  211 192.  B91,  69Z 


V^nce  T.  Insumnce  Co.,  4  Lea,  S8G 48 

Varaell  t.  Loagne,  9  Lea,  ISl . . , 80ft 

Vlnsant.  Hart  t.,  6  HeU.,  81«.  818,  619 182,  US,  147.  161 


Waddle  T.  Terry.  4  Cold..  El 709 

Walker,  HcCandleas  v..  10  Hum.,  617,  621 68,    69 

Walker,  Railroad  t.,  9  Lea,  481 lOS 

Walker  t.  State,  2  Cold..  181 639 

Ward,  State  v.,  9  Hels..  132..: 348 

Water  Co.,  Foster  t.,  8  Lea,  46 342 

Water  &  Lls^ht  Co.,  Harris  v.,  108  Tenn.,  246 201.  224,  338 

Waterbnrr  v.  Netlierland.  6  Hela.,  613 710 

Weakley  y.  Pearce,  6  Heta.,  416 667 

Weatherly,  Hannfacturlng  Co.  T.,  101  Tenn.,  81S,  SS2 69,  70,    7S 

Weayer,  Daniel  r.,  6  Lea,  ^93 481 

WeekH  y.  MoNnlty,  101  Tenn..  495 627 

Wert  y.  Lanier,  9  Hum.,  771 146 

Whtrl«7  T.  Whlteman,  1  Head,  616.  617. . : 686,  637 

White.  Ferry  Coe.  y.,  99  Tenn.  256 676 

White.  Hoggatt  y.,  2  Swan,  265 339 

White,  Hires  y.,  4  HelB..  604 641 

White  y.  White,  8  Head,  410 668 

Whlteman.  Whlrley  y.,  1  Head.  616.  617 686,  687 

Whltmore,  WllIlamB  v.,  1  Tenn.  Caa.,  260 649 

Whyte  y.  Naahyllle,  2  Swan,  364 168 

Wlckham  y.  State,  7  Cold..  626 538 

WUson  y.  FrsEter,  2  Horn..  81 800 

Wilson  T.  McQueen,  1  Head,  17,  18 127 

Wilson  y.  Smith,  6  Ter.,  879 68,    69 

Wilson.  WTlllamH  t..  M.  ft  T.,  248 221 

Williams  y.  Cosby.  2  Hels.,  644 628,  630 

Wllllami  T.  Pile.  104  Tenn..  278 24 

WlUlami  T.  Sannders.  6  Cold.,  79 668 

WnUams  V.  WUsrai,  H.  *  T.,  248 881 

WUUama  t.  Whltmore,  1  Tenn.  Caa.,  250 S4* 


«  Gates]  CASES  CITED.  ixvii 

'Wimsmaon,  Gas  Co.  t.,  »  H«Is.,  342,  343 48,    52 

Wlllinghbri  Joboson  t.,  8  Tenn.  Ctm.,  S3S 268 

mnten  T.  H&lner,  107  Tenit.,  387 137 

Wise  T.  Hcvgan,  101  Tenn.,  273 641 

WiBonat  r.  Manpln.  2  Bax.,  86S 36 

W<«,  Bank  T,  6  Cat«i,  266 417 

Wood  T.  Frazler,  86  Tenn.,  600 640,  641 

Wood,  McDftvld  T.,  6  Heis.,  96 269 

Wood,  McOavock  t.,  1  Sneed,  1S5 6S6 

Wood  ▼.  Neoly,  7  Bat.  690 68,    70 

Woodftrik  T.  Lyon,  98  Turn.,  274 413 

Woodfolk  T.  RaUroad,  2  Swan,  438 ST7 

Woods,  Denton  r.,  86  Tenn.,  37 640 

Wra7  ▼■  RallTOad,  6  Gates,  544,  665,  656 629 

Wright,  ChUdreas  ▼..  2  Cold.,  860 260,  261 

Wri^t,  RaUroad  t..  100  Tenn..  66 244 

Wjaao  T.  BdwardB,  7  Bum.,  419 666 

Wynne  t.  Splen,  7  Hum.,  407 460 


Tearwood,  ColUer  v.,  6  Bax..  681.. 
Teatmaa  t.  Bellmaln.  «  I^ea,  491 .. . 


■mmtnmrmann,   HUnllttn  T,  S   SnOOd,  St.. 


xxxvi  CASES  CITED.  [6  Gates 

Uay  T.  Br&dlee,  127  Uass.,  414 38 

Olmstettd  v.  PBTtrldge,  16  Orar.  SSI 5fl 

Opinion  of  JnBtices,  18  Qra7.  618 655 

Partridge,  Olmstead  ▼-,  16  Gray,  381 60 

Poole  T.  Dean,  162  Uaea.,  689 S8 

RaUroad,  Davis  t.,  131  Mass.,  273 221 

RAllroad,  Favor  ▼.,  114  Mass.,  360 89,  96,    9? 

Rnst  T.  Low,  6  Mass.,  94 154 

Sampson,  Unehan  t.,  126  Mass.,  606 733 

Sbattnck,  Thompson  v.,  2  Mete.,  618 661 

Shaw  T.  Spencer,  100  Mass.,  SS2 478 

Spencer,  Shaw  ▼.,  100  Haas.,  882 478  ■ 

atone  V.  SwtK,  4  Plckedng,  389 50 

Swift,  Stone  t.,  4  Hckerins,  389 50 

Thompson  r.  Shattuck,  2  Mete,  618  661 

.Thompson,  Vinton  v.,  121  Mass.,  139 268 

Vinton,  Thompson  v.,  121  Maas.,  139 268 

WoodbrldpB.    Callahan  v.,  171  Maa«.,  596  691 

Works,  Bank  v.,  127  Maaa..  642 267 

MICHIGAN. 

Attornej'-Oeneral  t.  Batlrood,  66  Mich.,  16 20S 

Bailey,  White  v.,  10  MIcIl,  169 37 

Baldwin,  Walt  v.,  60  Mich.,  626 60S 

Bank,  Sunderlln  v.,  116  Mich.,  284 698 

Baell,  Hodges  v.,  96  N.  W.,  1078 605 

Canneld,  In  re,  98  Mich.,  644 667 

Cummlngs,  People  t.,  88  Mich.,  249 6&3 

DavlB,  Lacey  t.,  4  Mich.,  140 166 

Deeraff,  Insurance  Co.  v..  12  Mich.,  124 237 

Governor,  People,  or  rel.,  v.,  29  Mlctu,  320 519 

Green,  Watkina  v.,  101  Mich.,  493,  498 167 

Oreenbuah,  Pack  v..  62  Hicb.,  122 436,  436 

Hanley  T.  Walker.  79  Mich.,  607 386 

Harris  t.  Scove],  85  Mich.,  32 418 

Hodges  V.  Buell,  96  N.  W.,  1078 606 

Holmes,  State  v.,  115  Mich.,  456 454,  455 

Insurance  Co.  v.  Degraff,  12  Mich.,  124 237 

Lacey  V.  Davis,  4  Mich.,  140 166 

Learned,  Sinclair  v.,  51  Mich..  335,  344 166 

Lumber  Co.,  UUey  v.,  B9  Mich.,  263 606 

Hacombcr  Case,  108  Mich.,  491 604 

Pack  v.  Groenbush,  62  Mich.,  122 485,  436 

People  V.  Cummlngs,  88  Mich.,  249 653 

People,  ex  rel..  v.  Qovemor,  29  Mfcb.,  320 619 

Railroad,  Attorney-General  v.,  55  Mleh.,  16 208 


6  Gates]  CASES  CITEB.  xxxvii 

RIcbardB  T.  Toser,  27  Mich,,  451 605 

Scorel,  Harris  v.,  86  Mich.,  32 «8 

Sinclair  t.  Learned,  Bl  Mich.,  38B,  344 1«6 

State  T,  Holmes,  U5  Mich.,  456 464,  455 

^onderlln  t.  Bank,  116  Mich.,  284 698 

Toier,  Richards  v.,  27  Mleh.,  451 605 

Utley  T.  Lomber  Co.,  59  Mich.,  263 605 

Walt  T.  Baldwin,  60  Mich.,  626 605 

Walker,  Haoler  t.,  79  Mich.,  607 326 

WatMns  T.  Green,  101  Mich.,  493.  498 167 

White  T.  Bailey,  10  Mich..  159 37 

MINNESOTA. 

Herrlck  t.  Railroad,  31  Minn.,  11 867 

Insurance  Co.  t.  Taylor.  5  Minn.,  492 238 

RaUroad,  Herrlck  t..  31  Minn..  11 357 

Railroad,  State  v.,  36  Minn.,  246 205 

Rlcliards,  Richardson  t.,  36  Minn.,  Ill 338 

Richardson  v.  Richards,  36  Minn.,  Ill S88 

State  V.  RaUroad,  36  Minn.,  246 205 

Taylor,  Insurance  Co.  v.,  6  Minn.,  492 238 

MISSISSIPPI. 

Harris  t.  RaUroad,  51  Miss.,  602 203 

Uverpocd  ft  Londcm  r.  Orr,  66  Am.  Rep.,  810,  811 237 

Lowrr.  Railroad  v.,  61  MIbb..  102 520 

McHaster  t.  Railroad,  66  Miss.,  264,  268 247 

Orr,  Liverpool  ft  London  v.,  66  Am.  Rep..  810,  811 237 

RaUroad,  Harris  t.,  51  Miss.,  602 203 

Railroad  v.  Lowry,  61  MUs.,  102 620 

Railroad,  McMaster  v.,  65  MIbs..  264,  268 247 

Westbrook,  WhltOeld  v.,  40  Mlsa.,  311 50 

Whltfitid  T.  Westbrook,  40  Miss.,  311 SO 

MISSOURI. 

Aaatin,  State  v..  113  Mo.,  538 665 

Balm,  Km  v..  38  Mo.,  13 60 

Clark.  Railroad  T.,  121  Mo.,  186 626 

CUmer  t.  Wallace,  28  Mo.,  666 269 

Donohoe  v.  Railroad,  83  Mo.,  560 737 

Hill  T.  Balm.  38  Mo.,  13 60 

Hnghee  v.  Railroad.  66  Mo.,  325 154 

Moore.  Vancoort  v.,  26  Mo.,  98 668 

Packing  Co.,  State  v.,  173  Mo.,  366 206,  206 

HBtlr^^l  T.  Clark.  121  Mo.,  186 626 

Ralbwtd,  Donahoe  r.,  83  Mo.,  560 737 


xxxviii  CASES  CITED.  [6  Gates 

R&ilroad,  Huglie>  v.,  66  Mo.,  325 164 

Sapplngton  t.  Watscm,  60  Ha,  88 50 

Bargeant.  State  t..  76  Mo.,  5G7 171 

State  T.  Austin,  118  Mo.,  63S «U 

SUte  T.  PacUng  Co.,  178  Mo.,  SS6 '. SOG,  206 

State  r.  Sargsant,  76  Mo.,  557 171 

Vanconrt  t.  Moore,  26  Ho.,  98 558 

Wallace,  CUid«-  v.,  38  Mo.,  556 269 

Watson,  Sappington  t.,  SO  Mo.,  83 60 

NEBRASKA. 

Boyd,  State,  ex  rel..  7..  81  Net..  780 717 

Puller,  tare,  34  Neb.,  681 666 

State,  ex  rel.,  t.  Boyd,  81  Neb.,  780 717 

NEVADA. 

Mining  Co.,  State  Y.,  14  NeT.,  281  171 

State  r.  Mining  Co..  14  NaT.,  821 ITl 

NEW  HAMPSHIRE. 

Babbett,  CarHn  t..  68  N.  H.,  679 419 

Burnaide  t.  Twltchell,  43  N.  H..  390 419 

Carkln  t.  Babbett.  68  N.  H..  679 419 

Eastman  r.  Keasor.  44  N.  H..  619 60 

Holt  T.  MlllB,  64  N.  H.,  109.  121 666 

Holbroo*,  KJngsley  t..  45  N.  H..  813 604 

Home,  TibbetU  t.,  65  N.  H..  848 268,  269 

Keaaor.  Baatman  ▼..  44  N.  H.,  619 60 

Klngsley  v.  Holbrook.  46  N.  H,  813 604 

Milla.  Holt  v..  64  N.  H.,  109.  181 605 

Pease.  Woodman  ▼.,  IT  N.  H..  282 419 

Tlbbetta  t.  Home.  65  N.  H.,  242 268,  269 

Twitchell.  Buraside  t.,  43  N.  H.,  890 419 

Woodman  v.  Pease,  17  N.  H.,  882 419 

NEW  JERSEY. 

Baseman  t.  Railroad.  13  Atl.,  167 892 

Demareet  v.  Hardham.  34  N.  J.   Ilq..  469 402 

Oovemor,  State  f..  25  N.  J.  Lav,  881 520 

Handbam,  Demarest  ▼.,  34  N.  J.  E!q..  469 402 

Jem«y  T.  Owen,  41  N.  J.  I^w.  260 133 

Owen.  Jettrey  v.,  41  N.  J.  Law,  260 18B 

Patters<Hi.  State  t.,  28  Atl.,  802 665 

Railroad.  Baseman  v.,  13  Atl.,  167 392 

Railroad,  Williamson  v.,  29  N.  J.,  Eq..  311 419,  420 

State  T.  Qoremor.  26  N.  J.  Law.  331 620 

SUte  T.  Patterson.  22  Atl..  S02 666 

Williamson  t.  Railroad.  29  N.  J.  Eq..  811 ... '. 419,  480 


6  Catee]  CASES  CITED.  xxxix 

NEW  YORK. 

Allen  V.  loenrancfl  Co.,  SEN.  T.,  478 283 

AflBTinuice  Co.,  Kratzensteln  v.,  22  N.  E.,  221,  G  L.  R.  A.,  799, 

801 233 

Attomey-O«neral  v,  Insonmce  Co.,  71  N.  T.,  325 696 

Baker,  Rich  v.,  8  Donlo,  79 180 

Bonk,  Lunt  v.,  49  Barb„  221 696 

Bank,  O'Connor  v.,  124  N.  T.,  882 6&8 

Bonk,  Schneider  v.,  1  Daly,  601 698 

Bank  t.  Shuler,  153  N.  Y.,  1S3 837 

Bamnm  t.  Inaorance  Co.,  S7  N.  T.,  ISS 238 

Beardsler  ▼.  HotchklBB.  96  N.  T.,  202-21S 549 

Belllng«r  t.  Railroad,  23  N.  T.,  42 898 

Bohm  V.  Railroad.  129  N,  T.,  576 397 

Bolkenlng,  Brown  r.,  64  N.  T.,  80 135 

Booth  T.  RaUroad,  140  N.  T.,  272 898 

Bralnard,  Bash  v.,  1  Cow.,  79 154 

Brown  T.  Bolkenlng,  64  N.  T.,  80 186 

Bosh  T.  Bralnard,  1  Cow.,  79 164 

Cammann,  Clark  v.,  160  N.  T.,  315 468 

Clark  T.  Cammann,  160  N.  T.,  315 458 

CogsweU  T.  Railroad,  103  N.  T.,  10 896,  398 

Cohnteld  v.  Tannenbaam,  176  N.  T 481 

Cooklln,  Pe<qile  t.,  2  Hill.,  67 221 

DeHott  T.  Hagerman,  8  Cow.,  220 130 

Dllleber  t.  Inanrance  Co.,  69  N.  T.,  256,  263 .■ 233 

Dnicker  v.  Railroad,  106  N.  T.,  157 396 

Dunyckinck  v.  Railroad,  126  N.  T.,  710 396 

Eckert  T.  Railroad,  43  N.  T.,  603 733,  734,  737 

Elwood,  Johnson  v.,  63  N.  T.,  431 147 

Ely  T.  Holton,  15  N.  T.,  698 218 

Oarrey,  Railroad  v.,  169  N.  T.,  334 399 

GIbney  T.  State,  137  N.  Y.,  6 733,735 

HaBerman,  DeMott  v.,  8  Cow.,  220 ISO 

Hatfleld,  Plator  t.,  46  N.  T.,  249 60 

Havens  t.  Sackett,  IE  N.  T.,  3S6 706 

Hermann  v.  Insurance  Co.,  81  N.  T.,  184 233 

Hoffman  r.  Insurance  Co.,  32  N.  T.,  405 233.  284 

Holton.  Ely  v.,  IE  N.  T.,  698 218 

Hooney,  Rathbone  t.,  68  N,  T.,  463 336 

HotchklBB.  BeardBley  v.,  96  N.  T.,  202-218 649 

Hoyle  T,  Railroad.  54  N.  T.,  316 420 

Insurance  Co.,  Allen  t..  85  N.  T.,  473 233 

Insurance  Ca,  Attomey-Oeneral  v.,  71  N.  T.,  826 696 

Insurance  Co.,  Baraum  t.,  97  N.  T.,  188  238 


zl  CASES  CITED.  [6  Catea 

iDBurance  Co.,  Dilleber  t.,  C9  N.  Y.,  BBS,  263 '. .  23» 

Insurance  Co.,  Hermann  t.,  81  N.  T.,  18< 233 

Insurance  Co.,  HofFman  v.,  32  N.  Y.,  405 233,  234 

Insurance  Co.,  Pindar  t.,  S3  Am.  Dec.,  6U 238- 

JameB,  Hatter  of,  144  N.  Y.,  6 686 

Johnson  T.  Bawood,  63  N.  Y..  431 14T 

Jones,  Suydam  t.,  10  Wend.,  1S4 G61 

K^e  T.  RaJlroad,  12fi  N.  Y.,  186 398 

King,  Matter  of,  173  N.  Y.,  616 691 

Kratsensteln  t.  Assurance  Co.    (N.  Y.),  22  N.  E'.,  221,  G  L.  R. 

A.,  799,  801 233 

KuU  T.  KiUI,  87  Hun,  476  725- 

Lahr  t.  Railroad,  1«4  N.  Y.,  268 396 

Landon  t.  Townshend,  118  N.  Y.,  93 337 

Leonard  r.  Steely  4  Barb.,  20 70S- 

Lunt  r.  Bank,  49  Barb.,  221 69S 

Manufacturing  Co.,  Pope  v.,  87  N.  Y.,  137 281 

Mumford,  Withy  v.,  E  Cow.,  187 660,  561 

O'Connor  V.  Bank,  124  N.  Y..  832 69* 

People  T.  CMiklin,  2  HUl,  67 221 

People  T.  Railroad,  13  N.  Y.,  78.  25  Barb.,  199 94 

People  V.  Railroad,  63  Barb.,  98  20? 

People  T.  Turnpike  Co.,  23  Wend.,  222 208 

Perser  v.  Railroad,  13  Daly,  122 396 

Phelps,  Stockwell  r..  34  N.  Y.,  363,  364 130,  161 

Pindar  r.  Insurance  Co.,  93  Am.  Dec.,  644 238 

PlBtor  T.  Hatfield,"  46  N.  Y.,  249 60 

Pope  T.  Manufacturing  Co.,  87  N.  T.,  137 231 

Railroad.  Bellinger  r.,  23  N.  Y.,  42 398 

Railroad,  Bohtn  v.,  129  N.  Y.,  676 397 

Railroad,  Booth  v.,  140  N.  Y.,  272 898 

Railroad,  Cogswell  v.,  108  N.  Y.,  10 896 

Railroad,  Drucker  v.,  106  N.  Y.,  157  396 

Railroad,  Dunycklnck  t.,  126  N.  Y.,  710 396 

Railroad,  Eckert  t.,  48  N.  Y.,  603 733,  734,  737 

Railroad  t.  Garvey,  159  N.  Y.,  334 399 

Railroad,  Hoyle  v.,  64  N.  Y.,  316 420 

Railroad,  Kaae  v„  125  N,  Y.,  186 396 

Railroad,  Lahr  T.,  104  N.  Y.,  268 39^ 

Railroad,  People  v.,  18  N.  Y..  78,  25  Barb.,  199 94 

Railroad,  People  t.,  63  Barb.,  98 202 

Railroad,  Peyser  v.,  18  Daly,  122 896 

Railroad,  Smith  v.,  18  N.  Y.  Sup.,  132  ....'. 396,  397 

Railroad,  Spooner  v..  116  N.  Y.,  34 737 

HaUroad,  Stevens  v.,  8  N.  Y.  Sap.,  313 39S 


6  Gates]  CASES  CITED.  xli 

RaUibone  t.  Hooney,  68  N.  Y.,  4C3 336 

Rich  T.  Baker,  3  Denlo,  79 130 

S*ckett.  Havens  v.,  15  N.  T.,  865 705 

Schneider  v.  Bank,  1  Daly,  601 698 

BhnlOT,  Bauk^T.,  1B3  N.  T..  183 887 

Smith  T.  Hallroad,  18  N.  T.  Sup..  132 396,  397 

Spooner  t.  Eallroad,  116  N.  T.,  84 737 

State,  Oibney  v.,  137  N.  T.,  8 733,  785 

Steele,  Leonard  t.,  4  Barb.,  20 706 

Sterens  ▼.  Railroad,  8  N.  T.  Sap.,  313 896 

StockweU  T.  Phelpa.  34  N.  Y.,  363.  364 130,161 

SulllTwi  T.  SnUlTan,  66  N.  Y.,  37 18K 

Suydam  t.  Jones,  10  Wend.,  184 E61 

Tannenbaum,  Cohnfeld  v.,  176  N.  Y.  481 

Telephone  Co.  t.  Turnpike  Co.,  135  N.  Y.,  393 397 

Townshend,  Laadon  v.,  112  N.  Y.,  93 337 

Turnpike  Co.,  People  v.,  23  Wend.,  222 208 

Tamplke  Co.,  Telephone  Co.  v.,  136  N.  Y.,  393 397 

WadBWOrUi  Y.  Wadaworth,  12  N.  Y.,  376 281 

■Withy  T.  Mumford,  6  Cow.    (N.  Y.>,  137 660,  661 

.  NORTH   CAROLINA. 

Benboir  v.  Robblns,  72  N.  C.  422 183 

BrldgM,  Mitchell  T.,  113  N.  C,  63 185 

Burcb  T.  Lnmber  Co.,  46   S.   E.,  24 605 

Byrd,  Moore  v.,  23  8.  B..  968 173 

Collins  T.  Insurance  Co.,  SS  Am.  Rep.,  322 287 

Davenport  v.  Lynch.  51  N.  C,  646 50 

Graham  t.  Houston,  15  N.  C.  232 135 

HoDRton,  Qraham  ▼.,  IB  N.  C.  282 136 

Insurance  Co.,  Collins  t.,  28  Am.  Rep.,  822 237 

Lumber  Co.,  Bnrch  v.,  46  S.  D.,  24 t 60S 

Lg^ch,  Davenport  ▼.,  61  N.  C,  646 60 

MltcheU  V.  Bridges,  113  N.  C.  68 135 

Moore  v.  Byrd.  28  8.  E.,  968 173 

Bobbins,  Beubow  v.,  72  N.  C,  422....: 183 

OHIO. 

Ash  V.  Marlow,  20  Ohio,  119  50 

AssocIaUon,  State  v..  36  Ohio  St.  268 202,  205 

AsBoclatlon,  Stote  v.,  42  Ohio  St.  578 206 

Canal  Co.,  State  v.,  23  Ohio  St.,  121 202 

Devlnney,  Railroad  v,  17  Ohio  St..  197 247 

Hees  V.  Lnpton,  7  Ohio.  216,  pt.  1 154 

Kahn  v.  Walton,  46  Ohio  St.,  206 697 

Langendort,  Pennsylvania  Co.  v.,  48  Ohio  St.,  316 734,  732 


xlU  CASES  CITED.  [6  Gates 

Lupton,  Hess  v.,  7  OUo.  816.  pt  1 154 

Marlow.  Aah  v^  80  Ohio.  116  BO 

Pennsylvania  Co.  t.  lAn^endort,  48  Ohio  St,  S16 734,  736 

Peters,  State,  ex  rel.,  v.,  43  Ohio  St.,  629 656 

Price,  Runyan  t.,  86  Am.  Dec.,  468 S7 

Railroad  t.  Devlnner,  17  Ohio  St,  197 24 

Runyan  v.  Price,  86  Am.  Dec.,  468 87 

State  T.  ABBoclaUon,  86  Ohio  St.,  25S 808,806 

SUte  T.  Asaodatlos,  48  Ohio  St.,  579 805 

State  V.  Canal  Co.,  83  Ohio  St.,  121 808 

SUte,  ex  rel.,  T.  Peten,  43  Ohio  St.  629 '666 

Walton,  Kahn  v.,  46  Ohio  St,  805 697 

OKLAHOMA. 

PouBt  T.  Territory,  S  Okl..  641 136 

TerrltMT.  Pouat  v.,  8  Okla..  641 186 

OREGON. 

Prlese  t.  Hummel,  4S  Am.  St  Rep.,  610-618 88 

Hummel,  Frteee  v.,  46  Am.  St  R«p.,  610-613 83 

PENN6VLVANIA. 

Abert  Knight  t.,  6  Pa.,  478 164 

Appeal  of  Hartranft.  86  Fa.,  433 620 

Baber  t.  Howell,  6  Sers.  ft  R.,  476 130 

Bank  T.  Bank,  118  Pa.,  313 696 

Bamett.  Railroad  v.,  59  Pa..  859,  263 94,  97,    98 

Brown  t.  Caldwell,  10  Serp.  ft  R.,  114 180,  131 

Burkhard  t.  Ineniance  Co.,  102  Pa.,  262 SS4 

Caldwell,  Brown  v.,  10  Serg.  ft  R.,  114 180,  131 

Church,  Mather  v.,  S  Sarg.  ft  R.,  509 180 

Clement  t.  Wright,  40  Pa.,  860 14* 

Commonwealth  t.  Halloway,  44  Pa.,  210 6S4 

Parley  v.  Harrla.  40  Atl.,  798 97,    98  ' 

Halloway,  Commonwealth  t.,   44   Pa.,  £10 664 

Hartranft,  Appeal  of,  86  Pa.,  433 620 

Harria,  Farley  T.,  40  AU..  798 97,    98 

Howell,  Baker  T.,  6  Serg.  ft  R.,  476 130 

Insurance  Co.,  Burkhard  ▼.,  102  Pa.,  262 234 

Insurance  Co.  v.  Mund,  102  Pa.,  89 834 

Kleckner,  Lehigh  Co.  v.,  6  Wats  ft  S.,  181.  186,  188 485 

Knight  v.  Abert,  6  Pa.,  472 164 

Lawrence's  Estate,  136  Pa.,  354 619 

Lehigh  Co.  T.  Kleckner.  6  Wats  ft  B.,  181,  186,  188 436 

LItUe,  SaltonstaJl  ▼.,  90  Pa.,  482 606 

Mather  v.  Church.  3  Serg.  ft  R.,  609 130 


6  Catea]  CASES  CITED.  xliii 

McAboy,  OU  City  t.,  74  Pa.,  249-262 48G 

Hnnd,  Inanrance  Co.  v.,  102  Pa.,  89 234 

OU  CltTT.  McAboy,  78  Pa.,  249-2B2 4S6 

Po-weU  T.  Smith,  2  Watta,  126 ISO 

Railroad  t.  Baniett,  G9  Pa..  2G9,  283 94,  97,  98 

Railroad.  Ryan  t..  182  Pa..  304 90 

Ryan  t.  Railroad,  132  Pa.,  304 90 

SaltonataU  v.  Little,  SO  Pa.,  422 606 

Sampl«t  Walter  t.,  2E  Pa.,  276 50 

Smith,  PoweU  v.,  2  Watts,  126  180 

S&yder  t.  Yaoz,  2  Rawle,  427 130 

Vanx,  Snyder  ▼.,  2  Rawle,  427 180 

Walter  v.  Sample,  25  Pa.,  275 50 

Wright,  Clement  t.,  40  Pa.,  250 144 

RHODE  ISLAND. 

Bartlett  v.  Brown,  6  R.  I.,  87 60 

Brown,  Bartlett  v.,  6  R.  L,  37 60 

IXiwell  T.  Goodwin,  61  L.  H,  A.,  873 23 

Ooodwln,  DoweU  T.,  61  L.  R.  A.,  873 28 

Uanna  t.  Smith,  8  R.  L,  192 620 

Smith,  Manran  v..  8  R.  L,  192 620 

State  V.  Turnpike  Co.,  8  R.  L.  621 206 

Turnpike  Co.,  State  t..  8  R.  I..  621 206 

SOUTH  CAROLINA. 

Gordon,  GroTea  v.,  3  Brer.,  246 718 

Grovea  t.  Gordon.  8  Brer.',  246 718 

HcCtdman   v.  WUfeea,  3  Strob.,  46G,  471 136,  136,  139 

Russell,  Vanase,  v.,  2  McCord,  329 180 

TauBM  T.  RnsB^l,  2  McCord,  329 130 

Wllbea,  HcColman  v^  8  Strob.,  466,  471 136,  136,  139 

TEXAS. 

Brown  T.  Ultchell,  31  S.  W.,  621,  86  L.  R.  A.,  64 86 

Caruth  T.  OrlgBhy,  57  Tex.,  269 337 

Gray  t.  Kanffman,  82  Tex..  66 221 

Grlgsby.  Caruth  t.,  E7  Tex.,  259 887 

Herron,  Walker  v.,  22  Tex.,  66 154 

Honee  t,  Kountie,  17  Tei.  Clr.  App.,  406 698 

Kanffman,  Gray  ▼.,  82  Tex.,  S6 221 

Koantze,  Honse  r.,  17  Tex.  Clr.  App.,  406 698 

Mitchell.  Brown  v.,  81  3.  W..  621.  36  L.  R.  A.,  G4. 36 

Railroad  r.  Randolph,  84  Tez.,  317 620 

Railroad,  State  t.,  41  Tex.,  217 208 


xliv  CASES  CITED.  [6  Gates 

Randolph,  Ballroad  v.,  2*  Tex.,  !17 62ft 

State  T.  Railroad,  41  Tex.,  217 208 

Swearlngen,  Telegrapb  Co.  v.,  67  S.  W.,  767 66K 

Telegraph  Co.  v.  Swearlosen,  67  S.  W.,  767 663 

Walker  v.  Herron,  22  Tex.,  66 154 

UTAH. 

Board,  State,  ex  k1.,  v.,  16  TTtah,  4T8-48S 656 

-    Nokes,  Ez  parte,  6  Ut&h,  106 655 

State,  ex  rel.,  t.  Board,  16  Utah,  478-488 655 

VERMONT. 

Bank,  State  t.,  8  Vt,  489 205 

Batchelder.  Peek  ▼..  40  Vt..  238 41» 

Camp  V.  Ward,  60  Am.  St  Rep.,  929-938 2» 

Davenport  v.  Staants,  43  Vt.,  546 268 

Dennlson,  Powers  ▼..  30  Vt,  752 268,  269 

Eddy,  Hodges  T.,  8S  Vt,  327 18& 

Hodges  T.  Eddy,  3S  Vt,  327 135 

Inaurance  Co.,  Mascott  t.,  6S  Vt,  253 23& 

U aacott  T.  Insurance  Co.,  68  Vt.,  263 288 

Peck  V.  Batchelder,  40  Vt,  233 41» 

Powers  T.  Dennlson,  30  Vt,  762 268,26ft 

Rojalton  T.  West  Falrlee,  11  Vt,  438 20S 

ShanU,  Davenport  t.,  43  Vt,  546 268 

State  T.  Bank.  8  Vt,  489 20& 

Ward,  Camp  t.,  60  Am.  8t  Rep.,  929-933 23 

West  Falrlee,  Royalton  t.,  11  Vt,  438 208 

WEST  VIRGINIA. 

Core  V.  F&upel,  24  W.  Va.,  245 134 

Daniel  -r.  Railroad.  36  W.  Va.,  397,  411,  414,  417,  419  248 

Faupel,  Core  v.,  24  W.  Va.,  246 134 

OoodDow,  Jarrett  v.,  32  L.  R.  A.,  321-329 23,    29 

Haieltlne  t.  Keenan,  64  W.  Va.,  600  481 

Hlnchman  t.  Morris.  29  W.  Va.,  673 178 

Jarrett  .t.  Goodnow,  32  L.  R.  A.,  321-329  23,    29 

Keenan,  Hazeltlne  v.,  54  W,  Va..  600 481 

Madden  v.  Railroad.  28  W.  Va.,  617,  618 348 

McNutt  T.  Trogden,  29  W.  Va.,  469 537 

Mong  T.  RouBh,  29  W.  Va.,  119 464 

Morris,  Hlnchman  t.,  29  W.  Va.,  673 173 

Railroad,  Daniel  v.,  36  W.  Va.,  397,  411,  414,  417,  419 248 

Railroad,  Madden  y..  28  W.  Va..  617,  618 248 

Roush,  Mong  T.,  29  W.  Va.,  119 4g4 

Trogden,  McNutt  v.,  28  W.  Va.,  469 83T 


€  Catea]  iCASES  CITED.  ilv 

WISCONSIN. 

Abbott,  Tierney  t.,  48  WU.,  329 ._ 337 

Faust  v.  iDsunmce  Co.,  91  Wis.,  158 238 

FarweU  Co.  T.  Hubert,  30  L..  R.  A.,  236,  242 23 

aiock.  Ooldea  t.,  67  WIb.,  118 606 

Golden  v.  Olock,  67  Wis..  118 608 

HUbert,  Parwell  Co.  t.,  30  L.  R.  A.,  286,  242 23 

Hungerford  t.  Redford,  2S  Wis.,  346 H6,  147,  149 

Insnraiice  Co.,  Fauat  t.,  91  Wis.,  168 238 

Maration,  etc.,  Wadleigh  v..  68  Wis.,  646 148 

McNftrra  t.  RaJlroad,  4i  Wla.,  69 146 

McNarra  t.  Railroad,  49  WIh.,  74 148,  148 

HoDtgomery,  Strasson  v.,  S2  WIb.,  62 606 

Bailroad,  McNarra  t.,  49  Wis.,  74 148.  149 

Railroad,  McNarra  v.,  41  Wis.,  69 146 

RaUn»d,  Ransom  y„  62  Wis.,  178 91 

RaUroad,  Wlnstanley  v.,  72  Wte.,  Sft 92 

Ranaou  t.  Railroad,  62  Wis.,  178 91 

Redford,  Hungerford  T.,  28  Wis.,  346 146.147,149 

Schuator  v.  State,  80  Wla.,  107. 718 

State,  Schuster  v.,  SO  Wis.,  107 718 

State  T.  Water  Power.  68  N.  W..  612,  82  L.  R.  A.,  391 208 

Strasson  t.  Hontgomery,  32  Wis.,  62 606 

TIemey  v.  Abbott,  46  Wis..  329 837 

Wadlelgb  T.  Marathon,  etc.,  68  Wis.,  648 146 

Water  Power,  State  v.,  66  N.  W.,  612,  32  L.  R.  A.,  391 208 

Wlnstanley  t.  Railroad,  72  Wis.,  376 92 

UNITED  STATES  SUPREME  COURT. 

Amea,  Nlchol  v.,  173  U.  a,  509 173 

Attrill,  HnnUnston  t.,  146  TT.  S.,  657 349,  360.  366 

Babcock.  Railroad  v.,  154  U.  S.,  190 356 

Bank  v.  Barle,  18  PeL,  619 200 

Bank  v.  Tardley,  166  V.  S..  634 608 

Blythe  T.  Hlnckly,  v..  180  TT.  S.,  333 723,  724,  726 

Boyd  T.  United  States,  116  U.  S.,  618 364 

Bridge  Co.,  Lnxton  v.,  147  U.  S.,  337 60 

Brown,  Mining  Co.  v.,  124  U.  S.,  391 697 

Carroll,  Thompsoo  v.,  22  How.,  422 171 

Cburch,  Railroad  v.,  108  U.  3.,  317 393,  384,  386,  396 

Cooper,  Sx  parte,  143  U.  8.,  472 723 

Counselman  ▼.  Hitchcock,  142  V.  8.,  647 354 

Cox,  Railroad  r.,  146  D.  S.,  593 366 

Croas  T.  DeValle,  1  Wall.,  6 221 


xlvi  OASES  aTED.  [6  Gates 

Crow,  White  v.,  110  U.  S.,  188 28 

Dennlct  t.  Rallroed.  108  U.  B.,  11 858 

DeVaUe,  Croaa  ▼.,  1  Walt,  B..., 121 

Do«,  etc.,  V.  Robertaon,  11  Wlieat.,  883 221 

Dnncui  T.  Jordan,  IG  Wall..  17S 47& 

Barle.  Bank  t.,  18  Pet,  Blft 80ft 

Fairfax  t.  Hunter,  7  Cranch.,  603 221 

FritU  T.  Palmer,  182  U.  S.,  282 218,  222 

Qarland,  Bx  parte,  4  Wall.,  880 06S 

Qold  Hlnea,  BeTmonr  t„  168  U.  8.,  628 S2S 

Hamilton  t.  InBnranca  Co..  186  U.  &,  842 82S 

Hauenstoln  v.  L.ynliam,  100  U.  B..  483 717,  723.  72« 

HlncklT,  BlyUie  T.,  180  D.  B.,  BBS 728,724,728 

Hitchcock,  CootiBelman  t.,  142  U.  S.,  647 864 

Hodgeon,  Orr  t.,  4  Wheat,  463  710 

Holmes,  HarshaU  y.,  141  U.  S.,  689 21,    26. 

Hoghea  V.  United  Btates,  4  Wjill..  232 388 

Hunter,  Fairfax  t.,  7  Cranch,  603 221 

Huntington  v.  Attrlll,  146  U.  S.,  667 848,  860,  868 

Insurance  Co.,  Hamilton  v.,  136  U.  8.,  242 S2& 

Insurance  Co.  v.  SpraUer,  172  U.  8.,  60S,  603 278,  288,  284 

Insurauce  Co.,  WlBconsln  t.,  127  IT.  8.,  266 848 

Johnson,  MlHBlBslppl  t.,  4  Wall.,  476 62& 

Johnston,  Eallroad  t.,  183  U.  B.,  674  69& 

Jtmea  t.  McMastera,  20  How.,  8 221 

Jordon,  Duncan  v.,  16  Wall.,  176 476 

Lucas  V.  United  BUtee,  168  U.  8.,  612 718 

Lnzton  t.  Bridge  Co.,  147  IT.  S.,  837 6» 

tynham.  Hauenatoln  t.,  100  U.  8.,  488 717,  723,  726 

Marshall  v.  Holmes,  141  U.  8.,  689 21,    25 

McMasters,  Jones  v.,  20  How.,  8 221 

Mining  Co.  T.  Brown,  124  U.  S.,  391 89T 

HIsslBBlppl  T.  Johnson,  4  Wall.,  476 620 

NIchol  V.  AmcH,  173  U.  8.,  609 173 

Osbom  V.  United  Btates,  91  U.  8.,  474,  478 666 

Orr  T.  Hodgson,  4  Wheat,  458 719 

Osterberg  t.  Trust  Co.,  98  U.  S..  424 174 

Palmer,  Fritta  v.,  132  U.  8.,  282 219,  222 

Railroad  v.  Babcock,  164  U.  8.,  190 356 

Ballroad  t.  Church,  IDS  U.  S..  317 393,  394,  396,396 

RiOlroad  t.  Coi,  145  U.  8.,  593 366 

Railroad,  Dennlck  t..  103  U.  S.,  11  356 

Railroad  t.  Johnston,  133  U.  S.,  674...' 698 

Railroad,  Btewart  t.,  168  U.  8..  445,  44S,  449 3^5 

Railroad  v.  Warren,  187  U.  S.,  364 628 


6  CatcB]  CASES  CITED. 


,  United  States  t.,  119  U.   a,  407 72S 

Robertson,  Doe,  etc,    v.,  11  Wheat.,  338 221 

Robertson,  Whitney  t.,  124  TT.  8^  190 723 

Sermonr  t.  Oold  Mines,  153  U.  S.,  G23 222 

Bmlth.  Swift  v.,  102  U.  8..  442 479 

Sonneborn,  Stewart  T.,  98  U.  S.,  187,  196 49,    52 

Spratley,  Inauranee  Co.  ▼.,  172  V.  S..  602,  603 ...279,  288,  234 

Stewart  y.  Railroad,  168  U.  B..  446,  44S.  449 3S5 

Stewart.  Soutebonk  v.,  98  U.  3.,  187,  196 49,    62 

Swift  T.  SmlUi,  lOa  V.  a..  442 479 

Thomaa,  In  re,   12  Blatchf.,  870 722 

TIuHDpBoa  T.  Carroll,  22  How.,  422 171 

Tbrockmorton,  United  States  ▼.,  98  U.  S.,  66.  66 22,  24,26,    26 

Tnwt  Co„  Oaterberg  v..  33  U.  S.,  424 174 

United  States,  Bojrd  v.,  116  U.  S.,  616. 364 

United  etatea,  Hagbei  v^  4  Wall.,  232 339 

United  States,  Lncaa  T.,  163  U.  S.,  612  718 

United  States,  Osborn  v..  91  U.  S..  474,  478  666 

United  States  t.  Raoscher,  119  V.  S.,  407 723 

United  States  T.  Throckmorton,  98  U.  B..  66,66 22,  24,  26,    26 

United  States  r.  Wilson,  7  Pet.  160 656 

United  SUtes  T.  Wons  Kim  Ark,  169  U.  S.,  649 716 

Warren.  RaUroad  ▼..  137  U.  S.,  864 628 

White  r.  Crow.  110  U.  8.,  183 28 

Whitney  t.  Robertson,  124  U.  S.,  190 723 

Wilson,  United  States  v.,  7  Pet,  160 666 

Wisconsin  r.  Insorance  Co.,  127  U.  S.,  266 349 

Wons  Elm  Ark,  United  States  v.,  169  U.  S.,  649 716 

Tardier,  Bank  v.,  166  U.  S..  634  698 

UNITED  STATES  CIRCUIT  COURT  OP  APPEALS. 

Alles,  Randolph  v.,  19  C.  C.  A.,  363 698 

Andrews,  Railroad  v..  1  C.  C.  A.,  686 247 

Bank,  Surety  Co.  v.,  66  C.  C.  A.,  657 21 

Bnmham  v.  Railroad,  32  C.  C.  A.,  64,  S8  Fed.,  627 184 

Chnj«h.  Railroad  v.,  42  C.  C.  A.,  178 396 

Krans,  Railroad  t.,  66  Fed.,  809,  14  C.  C.  A.,  113 221 

Hase.  Railroad  t.,  11  C.  C.  A.,  63 » 247 

Needham,  Railroad  v..  11  C.  0.  A.,  56 247,  248 

Railroad  y.  Andrews,  1  a  C.  A..  636 247 

Railroad,  Bnmham  i.,  32  C.  C.  A.,  64,  88  Fed..  627 184 

Railroad  t.  Cbur«b,  42  C.  C.  A.,  178 396 

Railroad  v.  Brans,  66  Fed.,  S09,  14  C.  C.  A.,  116 221 

Railroad  t.  Hase,  11  C.  C  A.,  63 247 

Railroad  t.  Needham,  11  C.  C.  A..  66  247.  248 


slviii  CASES  CITED.  [6  Gates 

Handolph  t.  Allen,  19  C.  C.  A.,  3B3 698 

Surety  Co.  r.  Bank.  BS  C.  C.  A.,  657  21 

UNITED  STATES  CIRCUIT  COURTS. 

Asaiirance  Co.,  Stout  v.,  12  Fed.,  GG4 283 

Blunt  V.  Uttle,  8  Uason  102 60 

Brewer  v.  Jacobs,  22  Ped„  217 46 

Cummlngs  t.  Cammlngs,  91  Fed.,  602 178 

<lreen  t.  Salas,  81  Fed.,  107  717 

auTott,  Hilton  y.,  42  Fed.,  262  29 

Hilton  T.  Qnyott,  42  Fed.,  252 29 

Howard  T.  HaUroad,  26  Fed.,  837,8*2 251 

Insurance  Co.,  FUnsbr  y.,  32  Fed.,  47 288 

InEumnce  Co.,  Vette  t.,  SO  Fed.,  668 2S3 

Jacobs,  Brewer  t.,  22  Fed.,  '217 46 

Kellar,  United  States  t.,  13  Fed.,  82 717 

Kerlln  v.  Railroad,   50  Fed.,   186-188 247 

UtUe,  Blunt  v.,  8  Mason,  102 60 

Pllnsky  v.  Inonrance  Co.,  32  Fed..  47 238 

Railroad,  Howard  v.,  26  Fed.,  837,  842 251 

Railroad,  KerUn  t..  60  Fed-,  186-188 247 

Railroad,  Sterens  v.,  13  Blatcht,  104 178 

Salas,  Green  t.,  31  Fed.,  107 717 

SteTens  t.  Railroad,  13  Blatcbf.,  104  178 

Stout  y.  Asanrance  Co.,  12  Fed.,  554 238 

United  States  T.  Kellar,  IS  Fed.,  82 717 

Vette  V.  Insurance  Co.,  80  Fed.,  668 233 

UNITED  STATES  COURT  OF  CLAIMS. 

Chaplin  V.  United  States,  29  CL  CI.,  231.  233 167 

United  States.  Chaplin  v.,  29  Ct.  CI.,  231,  233 167 

MISCELLANEOUS. 

AsBOciatlon,  Badenfeld  t..  13  K  R.  A.,  263,  note 233 

Badenfeld  r.  AsBoclatlon,  13  L.  R.  A.,  263,  note 233 

Blackmarr,  Harahey  v.,  89    Am.  Dec.,  250 236 

HarBhey  t.  Blackmarr,   89   Am.   Dec,  250 886 

Hlxon,  Robs  t.,  26  Am.  St.,  Rep.,  144 46,  48 

Insurance  Co.,  Van  Zandt  v.,  14  Am.  Rep.,  223 37 

Jenaon  v.  Railroad,  57  N.  W..  859,  22  U  H.  A.,  680 91 

Railroad,  Jenson  t.,  57  N.  W.,  359,  22  L.  R.  A.,  680 91 

Riimer,  Succession  of,  32  L.  R.  A.,  177-189,  note,  81  Am.  Dec 

638.  note 724 

Rosa  V.  Hlxon,  26  Am.  St.  Rep.,  144 46,  48 

Van  Zandt  t.  Insurance  Co.,  14  Am.  Rep.,  228 37 


6  Gates)  CASES  CITED. 


ENGLISH. 

AUen,  Snow  r.,  1  Stark.,  602 4S 

Bray  t,  Breo.  2  CI.  &  Fin.,  463 6B0 

Bree,  Bray  t^  3  CI.  ft  Pin.,  4S3 660 

Daahwood  t.  Peyton.  18  Vea,  41 704 

Baton  T.  Sonthby,  WlUea,  181 180 

HIllT.  Uanacers,  eto.,  L.  R^  4  Q.  B.,  483 8B2,  898 

MacUntosli,  Ravenga  t.,  2  Bam.  A  C,  S9S 49,    60 

Uanasera,  etc^  HIU  t.,  L.  R.,  4  Q.  B.,  433 892,  898 

MarUn,  Hoaea  v..  84  Beav.,  600 6G1 

HfWea  T.  Hartln,  84  Bear.,  600 661 

Peyton,  Daahwood  v.,  18  Ves.,  41  704 

PUpaon  T.  Turner,  6  Sim.,  287 Sol 

Railroad  t.  Tnmtan,  11  App.  Cm.,  60 893 

Rarenga  t.  Mackliitosh,  2  Barn,  ft  C,  698  49,    60 

Smith.  WadBTortlL  T.,  L.  R^  6  Q.  B.,  832  ....; 826 

Snow  Y.  Allwi,  1  Start,  602 49 

Sonthby.  Baton  v.,  WUlea,  181 130 

Trmnan,  Railroad  t.,  11  Apm  Caa.,  60  393 

Turner,  Fhlpson  t.,  9  Sim.,  287  6S1 

WUswortli    T.  Smith;  L.  B.,  6  Q.  R,  882  326 

miaoQ  T.  WUbcw,  21  BeaT.,  28 649 


CASES 

AnaUED  AND  DETERMINED. 

IN  THB 

8UPEE1IE  COURT  OP  TENNESSEE 

FOR  THB 

MIDDLE  DIVISION. 


NASHVILLE,  DECEMBEK  TEEM,  1901. 


Mks.  Louib  H.  Keith,  Ewjf.,  et  oL  v.  Edssell  A,  Algeb. 
(Nashmlle.    December  Term,  1904.) 

1.    JUDOHBNTS  AND  DEORBXS.    Of  f«d»ral  court  Mt  aside  in 

Stata  court  for  fnud. 
A  State  court  may  entertain  a  bill  to  restrain  the  enforcement  of 

a  Judgment  or  decree  of  a  federal  court  on  the  ground  that  It 

-was  procured  1>7  fraud;  and  federal  courts  may  entertain  such 

a  cause  of  action  against  a  judgment  or  decree  of  a  State  court. 

(Port,  p.  21.) 
3.    BAHB.     Bill  to  Mt  oaide,  for  fraud,  i»  an  independent  right 

of  action . 
A  hill  to  restrain  the  enforcement  of  a  Judgment  or  decree  on  the 

ground  that  It  was  procured  bjr  fraud  Is  an  independent  right 

of  acUou  that  does  not  luTolve  a  retrial  of  the  Isouea  disposed 

of  In  the  former  cause.     IPott,  p.  21.) 
S.    8AHX.    FraTid  must  be  extrinsic  or  collateral  to  issae«  in 

lormer  suit  to  authorize  setting  aside  the  Judgment  or  decree 

The  fraud  (or  which  a  Judgment  or  decree  maj  be  set  aside  must 
be  some  fraud  extrinsic  or  collateral  to  the  Issues  tried  and  the 
114  Tenn— 1  (1) 


TENNESSEE  REPORTS.  [Vol.  114 


qaesUoaa  examined  and  determloed  In  the  suit  In  which  the 
Judgment  or  decree  complained  of  waa  rendered.  {Pott,  p. 
21.) 

Casea  cited  and  approved:  Oangh  t.  Hendnrson,  2  Head,  628; 
Smith  T.  HarriBon,  2  Hets.,  230;  Mathewe  v.  Haaeer,  i  Bax., 
450-458;  Talbot  v.  Provlne,  7  Baz.,  602-507  et  aeq.;  Mabry  t. 
Chnrchwell.  1  Lea,  416,  432;  Hasblns  v.  Rose,  2  Lea.  708;  Uc- 
Dowell  T.  Uorre:!,  G  Lea,  27S;  Boro  t.  Harrla,  13  Lea,  36;  Pyett 
T.  Hatfield,  16  Lea.  472;  Williams  t.  Pile,  104  Tenn.,  273;  Noll 
T.  Chattanooga  Co.  (Chy.  App.),  38  S,  W.,  287;  Pico  v.  Cohn. 
91  Cal.,  129.  25  Am.  St  Rep.,  169-171.  note;  Marshall  v.  Holmea, 
141  IJ.  B..  689;  United  SUtea  t.  Throckmorton,  98  D.  S..  G6.  86; 
Surety  Co.  v.  Bank,  56  G.  G.  A..  667;  Railroad  t.  Wells.  64  Am. 
St  Rep.,  218-261,  note;  Fealer  t.  Fealey  (Cal.),  43  Am.  St  Rep., 
111-118;  Frieae  r.  Hammel  (Or.),  46  Am.  St  Rep..  610-613; 
Camp  7.  Ward  (Vt),  60  Am.  9t  Rep.,  929-933;  Herrlman  t. 
Walton  (Cal.),  30  L.  R.  A..  786,  note;  Dowell  v.  Ooodwln  (R.  I.), 
61  L.  R.  A.,  873;  JarreU  r.  Goodnow  (W.  Va.),  32  L.  R.  A.,  S21- 
329;  Farvell  Co.  t.  Hllhert  (WU.),  80  L.  R.  A.,  283242.  note. 

Cases  cited,  dlatliiEaiBhed,  and  approved:     Randall  t.  Fajne,  I 
Tenn.  Chy.,  137,  142  et  seq.;  Maddoz  v.  Apperson,  14  Lea,  696; 
'    MarshaU  t.  Holmes.  141  U.  S..  589. 

t.  BAHB.  dame.  Instancea  of  extrinsic  or  collateral  fraud  that 
will  aathoriaa  setting  aside  a  Judgment  or  decree. 
The  eztrlnstc  or  collateral  traud  that  will  authorise  the  setting 
aside  of  a  judgment  or  decree  may  be  the  keeping  of  the  nn- 
ancceseful  party  away  from  the  court  by  a  false  promise  of  a 
compromise,  or  purposely  keeping  him  la  ignorance  of  the  soit, 
or  where  an  attorney  fraudulently  pretends  to  represent  a 
party  and  connives  at  hts  defeat,  or,  being  regularly  employed, 
corruptly  aelb  out  his  client's  interest.      IPoMi,  pp.  22-20.) 

Cases  cited  and  approved:  Pico  v.  Cohn,  91  CaL,,  129;  United 
States  V.  Throckmorton,  98  TT.  8.,  66,  66. 
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B.  BAICB.  Buna.  Bams.  To  set  aalds  a  fndgmant  or  dacna,  a 
meritorioua  caa*  and  inJiiiT  b;  fraud  miutt  ba  alunm  by  th« 
oomplaining  party. 
In  order  to  entitle  a  complainant  to  relief  under  a  bill  to  set 
aside  a  Jndement  or  decree  on  the  sronnd  tbat  it  was  obtained 
b7  trand.  It  mnat  appear  that  such  complaining  partj  has  a 
merltorfons  case,  or  had  a  merltortons  defense  to  the  original 
canee  of  action,  and  that  be  was  injured  by  the  fraad.  {Pott, 
pp.  26-28.) 
Casea  cited  and  approved:  Mathews  t.  Uassejr,  4  Bax.,  460-458; 
RallTvad  t.  Wells  (Ark.),  33  S.  W.,  208,  SO  L.  R.  A.,  E60,  64  Am. 
St.  Rep.,  222;  Wbite  t.  Crow,  110  U.  S.,  1S3. 

6.  PBACTIOX,  No  objection  to  oondasivenaaa  of  proceeding* 
in  iederal  coorta  under  practice  differ«nt  from  that  of  State 

The  conclaaivenees  of  the  proceedings  in  the  United  States  dr- 
cnit  court  of  appeals  in  an  action  between  the  parties  In  the 
State  court  Is  not  affected  bj'  the  fact  that  the  proceedings  were 
not  conducted  according  to  the  forms  of  practice  obtaining  in 
the  St&t«  courts  in  siinilBr  matters.     iFott,-p.  29.) 

Cases  cited  and  approved:  Hilton  v.  Quyott  {C.  C),  43  Fed.,  252; 
Telford  T.  BrtnkerhoC,  163  III.,  443. 

7.  BBS  ADJVDIOATA,  Federal  coort'a  denial  ol  petition  to  file 
•  Ull  of  review  for  newly  discovered  evidence  ehowing  fraud 
is  res  odjndlcata  against  bill  in  Btat«  cotirt  to  sat  aside  fndg- 
mant tor  fraud. 

Where  the  application  b;  petition  In  the  federal  court  for  leave 
to  die  a  bill  of  review  for  newlr  discovered  evidence  showing 
that  the  Judgment  was  obtained  by  fraud  was  denied,  such  de- 
nial Is  ret  adiuileata  as  to  the  right  of  petitioners  to  maintain 
a  1)111  in  the  8tat«  court  to  set  aside  a  Judgment  or  decree  of 
such  federal  court  on  the  ground  tbat  It  was  obtained  by  fraud, 
though  the  truth  of  the  matter  contained  in  the  petition  filed 
in  the  federal  court  was  settled  against  petitioners  on  ez 
parte  oflldavlta,  aecordlng  to  the  forms  and  practice  obt^nlnf 
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Is  tbe  federal  conrts,  without  opportunity  of  examfnlng  and 
cross-esamlnlng  tho  wttnesses  upon  the  matters  InrolTod,  wbere 
the  action  of  the  federal  court  was  based  on  the  absence  of  any 
real  or  legal  Injurr  InBlcted  upon  the  petitioners  by  the  fraud, 
and  the  want  of  any  real  equity  In  their  claim,  which  la  the 
basis  of  the  State  court's  action  In  dl^mls^ing  the  bill  to  set 
aside  the  Judgment  or  decree  of  the  federal  court  on  the  ground 
that  it  was  obtained  b;  fraud.     {Pott,  pp.  28-30.) 

Caaea  dted  and  approved:    Jarrett  r.  Ooodnov,  33  L.  R.  A.,  3SS- 
829,  note;   Merrlman  t.  Walton,  30  L.  R.  A.,  793. 


FROM  FRANKLIN. 


Appeal  from  the  Chancery  Court  of  Franklin  Connty. 
— T.  M.  McCONNELL ,  ChaneeHor. 

STATEMENT  OF  FACTS  MADE  BT  ME.  JUSTICE  NEIL. 

The  bill  in  thie  case  vom  filed  by  the  complainant  as 
executrix  of  John  F.  Anderson,  and  by  certain  other 
persons  as  his  devisees  and  heirs  at  law,  for  the  purpose 
of  setting  aside,  for  fraud,  a  judgment  obtained  against 
them  in  the  circuit  court  of  the  United  States,  sitting 
at  Nashville. 

The  bill  alleged  that  John  F.  Anderson  died  in  Frank- 
lin county  about  January  1,  1894,  the  owner  of  certain 
real  estate,  which  he  devised  to  the  complainants. 

The  bill  further  allies  that  prior  to  January  11, 
1889,  the  said  Anderson  was  the  on'ner  of  14,804  acres 
of  mountain  lands,  and  on  said  date  executed  to  Sheri- 
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dan,  Qreen  &  Company,  a  real  estate  firm  then  doing 
busineas  in  Chattanooga,  this  State,  an  option  and  title 
bond,  in  which  he  obligated  himself,  for  a  con^deration 
of  9500  cash  paid,  to  ma^e  conveyance  to  the  said  firm 
of  said  monntain  lands  on  the  payment  to  him  of  91 
per  acre  therefor;  that  subsequently,  on  March  4,  1889, 
said  Anderson  executed  to  the  defendant,  Alger,  a  gen- 
eral warranty  deed,  cony^ing  to  him  the  lands  above 
mentioned,  for  the  recited  consideration  of  f51,814  in 
cash,  and  three  notes,  due  in  one,  two,  and  three  years, 
aggregating  (44,412,  and  one  other  note  for  $7,402, 
making  altogether  9103,628;  that  out  of  the  considera- 
tion thus  paid  by  Alger  the  said  Anderson  was  paid  by 
Sheridan,  Green  &  Company  94  per  acre  for  all  of  the 
land  conveyed,  less  9500  paid  at  the  time  of  the  execu- 
tion of  the  option,  the  total  amonnt  received  being  less 
than  960,000. 

It  is  further  all^^  that  on  August  11,  1894,  the  de- 
fendant, Alger,  filed  a  bill  in  the  United  States  circuit 
court  for  the  middle  district  of  Tennessee  against  Sheri- 
dan, Oreen  &  Company  and  the  present  complainants; 
that  in  this  bill  Alger  alleged  that  previous  to  tiie  4th 
day  of  March,  1889,  he  had  agreed  to  purchase  the 
14,804  acres  of  land  at  the  price  of  97  per  acr^  amount- 
ing in  all  to  9103,628;  that  on  the  4th  day  of  March, 
1889,  he  closed  the  contract,  and  took  from  Anderson 
and  wife  a  warranty  deed  to  the  property ;  that  the  p\ir- 
chase  was  made  through  Sheridan,  Qreen  &  Company, 
as  agraits  of  Anderson;  and  that  the  said  Alger  was  in- 
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duced  to  bnj  the  land  by  frand  and  Impodtion  perpe- 
trated by  tlie  said  Anderson  and  his  agents,  Bheridan, 
Oreen  &  Company,  by  several  means,  as  follows,  viz. : 

"That  they  bribed  and  paid  a  lai^e  sum  to  one  A.  J. 
Freer,  agent  and  timber  expert  of  said  Alger,  who  was 
sent  to  examine  the  timber  on  said  lands,  and  whc^  on 
account  of  that  bribe,  falsdy  reported  that  he  found 
timbor  thereon  in  quantity  and  quality  as  represented, 
whereas,  in  troth,  there  was  but  little  timb»  of  any 
value  on  said  lands;  that  th^  procured  false  surveys  to 
be  made,  including  a  lai^  acreage  of  land  to  which 
Anderson  had  no  title;  that  they  procured  the  face  of 
certain  coal  veins  to  be  painted,  whereby  another  agent 
of  the  said  Alger,  who  was  sent  to  examine  the  lands, 
was  induced  to  report  that  there  was  a  valuable  coal 
deposit  on  said  lands. 

"It  was  averred  by  complainant  in  said  bill  (defend- 
ant, Alger)  that  he  first  had  his  suspicions  as  to  the 
false  representations  concerning  the  quality  of  and  title 
to  said  lands  aroused  in  December,  1893,  and  then 
caused  a  survey  to  be  made  to  ascertain  the  extent  of  the 
rtiortage;  that  this  survey  was  not  finished  until  April, 
1894,  and  that  then  for  the  first  time  was  revealed  the 
full  extent  of  the  fraud  perpetrated  on  him,  that  after 
this  discovery  as  to  the  acreage  he  caused  a  full  inves- 
tigation to  be  made,  and,  to  his  great  surprise,  discov- 
ered the  other  frauds  alleged,  as  hereinbefore  stated. 
By  means  of  these  frauds  the  said  Alger  claimed  that 
he  had  been  imposed  upon  and  induced  to  pay  f  103,628 
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tor  lands  barely  worth  oQe-tenth  of  the  sum,  or  at  most 
not  exceeding  (15,000,  and  in  addition  had  been  cansed 
to  pay  oat  taxes  on  the  lands  amounting  to  |1,500.  By 
an  amendment  filed  to  Baid  hill  it  was  allied  that  the 
land  was  then  in  the  same  condition  as  when  purchased, 
and  a  reconveyance  thereof  was  tendered  with  the  said 
amendment  A  rescission  of  the  sale'  was  prayed,  to- 
gether with  a  decree  In  foror  of  the  said  Alger  for  the 
purchase  money,  with  interest,  and  all  expenses,  taxes, 
etc.,  paid  on  account  of  the  sale.  It  was  also  chaj^i^ed 
in  said  bill  that  John  W.  Oonce,  one  of  the  defeudants 
waa  a  party  to  the  sale,  and  had  included  in  it  a  5,000- 
acre  tract  of  land  which  he  had  quitclaimed  to  John  F. 
Anderson  for  the  purpose  of  being  included,  and  that 
this  tract  in  fact  contained  but  4,000  acres.  Gonce  was 
alleged  to  have  participated  in  the  frauds  practiced,  and 
to  have  received  part  of  the  purchase  money.  Becovery 
was  sought  against  O.  J.  Sheridan  and  W.  G.  Qreen,  as 
members  of  the  firm  of  Sheridan,  Green  &  Company,  on 
account  of  their  perpetration  of  the  fraud  alleged  in  the 
bill." 

It  is  farther  alleged  in  the  present  bill  that  two  of  the 
defendants  to  the  bill  just  referred  to  filed  their  answer 
to  Governor  Alger's  bill  in  the  United  States  circuit 
coart,  denying  that,  at  the  time  of  the  purchase  made 
by  OovOTn(H'  Alger  of  the  said  lands,  Sheridan,  Green 
&  Company  were  the  agents  of  Anderson,  and  averring 
that  in  fact  the  said  firm  were  the  vendees  of  Anderson 
under  the  opti(m  and  title  bonds  already  mentioned,  and 
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the  vendors  of  the  said  Alger  in  the  sale  made  to  him, 
and  responsible  alone  to  him  for  the  frauds  committed 
by  them;  that  John  P.  Anderson  had  no  other  connec- 
tion with  the  sale,  except  to  make  conveyance,  as  he 
was  bound  to  do  by  his  bond  for  title,  and  that  he  re- 
ceived of  the  purchase  money  only  f  4  per  acre,  the  bal- 
ance being  the  profits  made  by  Sheridan,  Qreen  &  Com- 
pany; that  all  fraud,  as  far  as  he  was  concerned,  was 
denied  in  that  answer;  and  that  it  was  also  denied  that 
complainant  in  that  bill  had  but  recently  made  the  dis- 
coveries referred  to  in  the  bill. 

It  is  further  alleged  in  the  present  bill  that  O.  J. 
Sheridan  answered  that  bill,  denying  all  frauds  chained 
therein,  and  denying  that  he  acted  as  agent  for  Ander- 
son in  the  negotiations  between  his  firm  and  Governor 
Alger,  and  averring  that  under  the  title  bond  they  sold 
the  lands  on  their  own  account 

The  hill  in  the  present  case  thai  proceeds  as  followi^ 
viz.: 

"On  the  pleadings  and  evidence  introduced  thereun- 
der the  cause  was  heard  in  the  circuit  court  of  the 
United  States  aforesaid  on  February  12,  1897,  and  the 
court,  beii^  of  opinion  that  Sheridan,  Green  &  Company 
were  agents,  and  not  vendees,  of  the  said  John  F.  An- 
derson, and  because  they  had  paid  to  A.  J.  Freer,  the 
agent  sent  by  the  said  Alger  to  examine  and  report  on 
said  lands,  one-third  of  the  profits  made  by  them  from 
the  sale  of  the  said  lands  to  Alger,  decreed  that  the  sale 
be  rescinded,  set  aside,  and  held  for  naught,  and  that 
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the  said  Alger  should  reconvey  the  premises  to  Louie  H. 
Keith,  as  execntrix  of  the  said  Jno.  F.  Anderson,  de- 
ceased, to  he  sold  and  disposed  of  by  her  as  directed  by 
the  will  of  her  testator,  and  that  he  recover  of  the  said 
Louie  H.  Keith,  as  such  executrix,  the  purchase  price 
paid  for  such  laud,  then  amounting,  with  interest,  to 
1155,223.89,  and  $960.25  on  account  of  taxes  paid  by 
him  on  account  of  the  lands.  This  recovery  was  de- 
clared a  lien  upon  the  lands  ordered  to  be  reconveyed  to 
the  executrix  and  a  special  commissioner  was  appointed 
to  make  sale  of  same  unless  the  recovery  should'be  paid 
within  thirty  days  from  the  date  thereof.  Execution 
was  awarded  for  any  balance  that  might  remain  after 
crediting  the  decree  with  the  proceeds  of  the  sale  A 
decree  was  entered  dismissing  the  bill  as  to  O.  J.  Bheri- 
dan  and  W.  C.  Green,  defendants  named  in  the  bill,  and 
E.  J.  Linn,  not  named  as  a  defendant;  thus  releasii^ 
them  from  all  liability  on  account  of  the  frauds  charged. 
Decree  was  also  rendered  against  Jno.  W.  Gonce  for 
123,740.89. 

"On  June  10,  1897,  Louie  H.  Keith,  in  her  own  right, 
and  as  executrix  of  Jno.  F.  Anderson,  deceased,  T.  B. 
Anderson,  Luke  Anderson,  and  certain  other  devisees  of 
Jno.  F.  Anderson,  deceased,  and  Jno.  W.  Gonce,  having 
obtained  leave  therefor,  filed  their  supplemental  bill 
setting  forth  the  proceedings  which  had  led  to  the  de- 
cree aforesaid,  and  averring  that  since  the  rendition 
thereof  they  had  discovered  that,  soon  after  the  said 
lands  -were  purchased  by  the  said  Russell  A.  Alger,  he 
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had  learned  that  his  agent,  A.  J.  FVeer,  bad  been  paid 
a  part  of  the  profits  made  by  Sheridan,  Oreen  &  Com- 
pany,  and  had  made  no  objection  therett^  and  that  he 
had  been  fallj  advised  after  said  sale  of  all  of  the  facts 
and  circamstanceB  connected  tlm««-ith,  and  that  after 
being  so  informed  he  stJlI  retained  tbe  said  Freer  in  his 
service,  and  had  been  exercising  acts  of  ownership  over 
said  land,  and  had  completed  tbe  purchase  thereof  b; 
paying  tbe  notes  for  tbe  deferred  installments  of  par- 
chase  mon^,  thus  ratifying  and  confirming  said  sala 

"To  this  supplemental  bill  the  said  Alger  filed  his 
answer,  doiying  that  he  had  discovered  the  bribery  of 
his  agent,  Freer,  and  the  other  circumstances  attending 
said  sale,  soon  after  tbe  same  was  consummated,  and  re- 
citing the  manner  in  which  his  attorneys  at  Winchester 
had  put  tbe  information  in  the  form  of  a  letter,  tbns 
flxips  on  bis  mind  how  and  when  he  received  the  knowl- 
edge of  the  bribery  of  Freer.  He  also  denied  that  be 
still  retained  the  said  Freer  in  bis  employment,  bat  ad- 
mitted that  he  was  employed  in  a  corporation  in  which 
said  Alger  held  an  Interest  to  a  considerable  extent 

"On  the  rrficoring  of  said  cause  under  the  supple- 
mental bill  and  new  evidence  introduced,  and  on  the 
whole  record,  a  decree  was  entered  by  the  United  States 
court  aforesaid  on  April  20,  1899,  setting  aside  the 
former  decree  in  favor  of  the  said  Aljier,  and  dismissing 
tbe  bill  filed  by  him.  From  this  decree  tbe  said  Alg^ 
petitioned  for  and  obtained  an  appeal  to  the  United 
States  circuit  court  of  appeals  for  tbe  sixth  circuit,  ask- 
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Ing  for  a  reversal  of  said  decree  because  the  circuit 
court  erred  in  not  gnuiting  a  rescission  (1)  becanse  of 
the  corruption  and  bribery  of  Freer  by  John  F.  Ander- 
son and  his  agents,  Sheridan,  Green  &  Company;  (2) 
because  Jno.  F.  Anderson  fraudulently  included  in  tbe' 
sale  lands  to  which  he  knew  he  had  no  title;  and'  (3) 
because  of  the  fraud  of  Jno.  F.  Anderson  and  his  agents, 
Bheridan,  Green  &  Cranpany,  in  facing  up  and  painting 
the  coal  entries,  etc.,  and  because  the  court  erred  in 
holding  that  the  said  Alger  had  been  put  on  inquiry  as 
to  any  one  of  the  serial  frauds  which  had  been  prac- 
ticed on  him, 

"On  November  7,  1900,  the  appeal' was  heard  and  de- 
termined by  the  United  States  circuit  court  of  appeals 
for  the  sixth  circuit,  and  affirmed  as  to  appellee  Jno. 
W.  Qonce,  but  reversed  as  to  Louie  H,  Keith  as  execu- 
trix, and  the  heirs  of  Jno.  F.  Anderson,  deceased,  and 
remanded  for  the  purpose  of  enforcing  the  original  de- 
cree rendered  by  the  circuit  court,  as  already  hereinbe- 
fore stated. 

"A  mandate  having  issued,  the  circuit  court  of  tbe 
United  States  did  (m  the  11th  day  of  Jhnuary,  1901,  en- 
ter its  final  decree  in  said  cause,  whereby  it  was  de- 
creed that,  because  of  the  bribery  of  the  said  Freer  by 
the  said  Sheridan,  Green  &  Company,  the  sale  aforesaid 
be  rescinded  and  set  aside,  and  ordering  and  adjudging 
that  the  said  Russell  A.  Alg^*  reconvcy  the  premises  to 
Louie  H.  Keith,  as  executrix  of  John  F.  Anderson,  de- 
,  to  be  sold  and  disposed  of  by  her  as  directed  by 
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tlie  will  of  ber  testator,  and  adjudging  against  ber  a 
recovery  in  favor  of  the  said  Alger  for  the  whole  of  the 
purchase  money  paid  on  account  of  said  sale,  then 
amounting,  with  interest,  to  the  sum  of  9201,014.  97,  and 
for  the  further  sum  of  f  1,243.52,  taxes  paid  on  said 
lands.  To  secure  the  payinent  of  these  recoveries,  a 
lien  was  declared  on  the  lands  which  the  said  Alger  was 
ordered  to  reconvey  to  the  said  Louie  H.  Keith,  and  a 
sale  thereof  was  directed  unless  said  recoveries  were 
paid  within  thirty  days  from  the  date  thereof. 
"Complainants  further  aver  and  charge  that  on  or 

about  the day  of  February,  18&7,  the  defendant, 

Alger,  bargained,  sold,  and  executed,  a  deed  conveying 
said  14,804  acres  of  land  to  Governor  A.  T.  Bliss,  of 
Michigan,  for  a  large  consideration  then  paid  to  him, 
and  amounting,  as  complainants  are  informed,  to 
?85,000  or  J90,000.  This  conveyance  was,  as  they  are 
advised,  a  positive  ratification  of  the  purchase  which 
said  Alger  was  then  seeking  to  rescind,-  and  a  parting 
with  the  title  which  he  was,  by  the  decree  of  the  court, 
as  before  stated,  ordered  to  reconvey  to  her.  And  they 
charge  that  the  said  Alger,  in  order  to  deceive  the  court 
and  complainants,  and  to  secure  the.  rescission  of  the 
sale  to  him,  concealed  the  conveyance  or  sale  made  by 
him  to  the  said  Bliss,  and,  in  order  to  effect  said  con- 
cealment, he  did,  by  and  through  his  attorneys,  request 
and  procure  the  said  Bliss  not  to  record  the  deed  con- 
veying the  said  lauds  to  him,  and  said  deed  was  not  in 
fact  at  that  time,  and  has  never  since  been,  rec<Hrded. 
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The  making  of  said  sale  to  GoTomor  Bliss  "wafl  par- 
posely  concealed,  and  all  knowledge  thereof  suppressed, 
to  enable  defendant  to  impose  on  complainants  and  the 
court  as  before  stated.  Bat  having  concealed  said  con- 
Teyance,  and  having  fraadulently  procored  a  rescission 
of  the  sale  as  aforesaid,  and  a  recoverj  for  dll  the  pur- 
chase money  paid  under  the  deed  executed  by  the  said 
Jno.  P.  Anderson,  deceased,  with  interest,  amounting 
as  aforesaid  to  |201,014.97,  and  a  recovery  also  for 
taxes  paid  on  account  of  said  laud,  and  a  sale  of  said 
14,801  acres  of  land  to  satisfy  said  large  recovery,  and 
having  under  said  sale  bought  in  said  land,  the  said 
Alger  did  then,  oa  May  11,  1901,  for  a  recited  consid- 
eration of  |1,  and  other  valuable  considerations  then 
paid,  convey  the  lands  to  the  said  Bliss. 

"Complainants  therefore  further  charge  that  the  re- 
cited consideration  was  not  the  real  consideration  for 
said  conveyance,  and  was  made  for  the  purpose  of  far- 
ther deceiving  complainants  and  keeping  them  in  ig- 
norance of  the  origtoal  sale  made  in  February,  1897. 
Complainants  are  advised  that  the  decree  of  rescission 
and  the  recovery  obtained  against  the  said  Louie  H. 
Keith  as  executrix  was,  on  account  of  the  facts  stated, 
fraudulent,  and  should  for  that  reason  be  set  aside  and 
held  for  naught.  At  the  time  this  decree  was  rendered, 
defendant,  Alger,  was  representing  to  complainants  and 
the  court  that  be  was  still  the  owner  of  the  land  con- 
veyed to  him  by  Jno.  F.  Anderson,  deceased,  although 
he  bad  th^i  parted  with  said  title  and  could  not  recon- 
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Tey  tbe  said  lands;  and  be  procured  a  jui^pnent  to  be 
entered  in  his  favor  for  $201,014.97,  thougb  be  had  re- 
ceived from  Governor  Bliss  900,000  for  these  lands. 

"Complainants  forther  aver  that  by  the  fraudulent 
acts  of  defendant,  Alger,  as  aforesaid,  in  concealing 
from  complainants  the  fact  that  pending  his  suit  for  re- 
scission he  had  conveyed  the  lands  in  controversy  to  the 
said  A.  T.  Bliss,  and  was  tha^fore  nnable  at  the  time 
of  the  rendition  of  the  decree  aforesaid  in  his  favor  to 
reconvey  the  property,  complainants  were  grossly  de- 
ceived and  imposed  upon,  and  were  thus  prevented  from 
setting  up  by  way  of  defense  to  said  suit  the  fact  that 
said  Alger  had  parted  with  the  title  to  said  lands  and 
was  unable  to  comply  with  the  terms  of  the  decree  in 
his  favor,  and  had  by  his  own  act  waived  the  right  to 
ash  the  relief  sought,  and  placed  himself  in  a  situation 
that  would  have  required  a  dismissal  of  his  bill  if  the 
court  had  not  been  deceived. 

"Complainants  further  aver  that  th^  had  no  knowl- 
edge of  the  fraud  thus  practiced  on  than  by  defendant, 
Alger,  prior  to  the  rendition  of  the  decree  aforesaid,  on 
the  lltb  day  of  January,  1901,  nor  did  they  in  fact  know 
anything  of  the  sate  of  said  lands  to  A.  T.  Bliss  until 
within  the  last  few  weeks.  Complainants  only  learned 
of  said  sale  to  Bliss  through  statements  made  by  said 
Bliss  and  his  business  agent,  A.  F.  Cook,  when  said 
Bliss  and  Cook  were  in  Chattanooga,  in  June  and  July 
last,  seeking  to  sell  the  property  which  the  said  Bliss 
had  purchased  of  defendant  as  aforesaid.    Ccnnplain- 
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ants  arer  that  said  Blias  and  Cook  both  stated  at  the 
time  aforesaid,  distinctly  and  id  detail,  the  circam- 
stauces  of  the  sale  of  said  lands  by  defendant,  Alger,  to 
said  Bliss  in  February,  1897,  and  of  the  urgent  request 
made  by  said  defendant  of  said  Bliss  that  the  deed  for 
the  property  which  was  executed  at  that  time  should 
not  be  registered,  and  the  fact  of  said  sale  kept  con- 
cealed until  after  defendant  had  obtained  the  decree 
aforraaid  in  bis  favor.  Complainants  fully  acquit  said 
Bliss  and  said  Cook  of  any  knowledge  of  or  partlcipa- 
tion  in  the  fraud  practiced  on  th^a  by  defendant,  Alger, 
and  cbai^  that  they  were  persuaded  to  withhold  the 
deed  made  February,  189T,  from  record,  upon  the 
false  representation  of  defendant  that  be  was  engaged 
in  clearing  the  title  to  the  land,  and  that  if  the  deed 
was  recorded  then  it  would  cotnplicate  his  litigation  and 
embarrass  him  in  his  efforts  to  clear  up  the  title.  And 
complainants  allege  that  th^  do  not  believe  that  either 
the  said  Bliss  or  the  said  Cook  know  even  now  the  real 
reason  why  said  defendant  was  so  solicitous  to  keep 
concealed  the  fact  of  his  sale  of  said  lands  to  said  Bliss 
at  the  time  said  sale  was  made. 

"Complainants  further  avwr  that  defendant,  Alger, 
in  order  to  more  successfully  conceal  all  knowledge  of 
the  aforesaid  sale  to  Governor  Bliss,  and  so  prevent 
complainants  from  availing  themselves  of  their  legal 
right  to  have  the  bill  of  said  defendant,  Alger,  dis- 
missed, because  of  said  sale,  pending  his  said  suit, 
caused  the  taxes  on  said  mountain  land  from  1897  to 
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1902,  which  were  in  fact  paid  by  GoTernor  BHbs,  to  be 
paid  throngh  defendant  Alger's  agent,  one  J.  G.  Mc- 
Caul.  Complainants  charge  that  the  money  for  said 
taies  was  furnished  by  Governor  Bliss  to  Alger's  said 
a^ent  McCauI,  and  by  him  transmitted  to  Tennessee,  so 
that'snspicioD  might  not  be  aroused  that  defendant,  Al- 
ga*, had  sold  said  land,  and  that  Governor  Bliss  had  be- 
come the  owner  thereof,  as  hereinbefore  stated.  Com- 
plainants further  aver  that  one  Frank  Buchkosky,  who 
was  defendant  Alger's  agent  in  Tennessee  in  chaise  of 
said  lands,  at  the  time  of  the  sale  thereof  to  Governor 
Bliss  in  1897,  was  after  said  sale  employed  in  the  same 
capacity  by  Governor  Bliss,  but  that  the  fact  that  he  had 
passed  from  the  employment  of  said  Alger  to  Governor 
Bliss  was  carefully  concealed  by  defendant  from  the 
pnblic  and  from  the  complainants,  and,  in  order  to  make 
such  concealment  effective,  said  Buchkosky's  salary,  as 
in  the  case  of  the  taxes  aforesaid,  was  paid  from  1897 
to  1902  by  the  said  J.  C.  McCaul,  agent  of  defendant, 
Alger,  although  the  money  for  said  salary  was  furnished 
by  Governor  Bliss.  By  this  means  one  more  possible 
ground  of  suspicion  was  removed  that  defendant,  Alger, 
had  parted  with  the  title  to  said  land.  Complainants 
aver  that  defendant,  Alger,  in  thus  carefully  and  sys- 
tematically concealing  from  them  all  knowledge  and  all 
means  of  acquiring  knowledge  of  the  aforesaid  sale  of 
said  lands,  willfully  and  intentionally  deceived  com- 
plainants, and  fraudulently  deprived  them  of  rights  to 
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which  they  were  entitled  under  the  law,  aa  aforesaid,  as 
the  result  ot  said  sale." 

The  bill  then  alleges  the  institntion  of  insolvency 
proceedings  in  the  chancery  court  of  Pranklin  county 
against  the  estate  of  Jno.  F.  Anderson  by  James  Q. 
Aydelotte  and  other  creditors,  the  mating  of  an  order 
of  reference  as  to  debts,  the  asseta,  and  the  confirmation 
of  the  master's  r^ort  allowing  to  R.  A.  Alger  a  debt 
of  $158,301.82,  the  balance  left  of  his  judgment  of 
1201,014.97,  and  interest  thereon,  and  some  taxes  paid, 
after  crediting  tiiereon  $50,000  realized  from  a  sale  of 
the  14,804  acres  of  land,  and  that  the  defendant,  Alger, 
waa  claiming  a  pro  rata  on  this  sum  out  of  the  proceeds 
of  the  residue  of  the  land  of  the  estate  sold  in  that  case 
for  the  payment  of  debts,  and  that  the  estate  would  not 
have  proven  insolvent,  but  for  the  Alger  debt  It  was 
also  alleged  that  when  the  foregoing  decree  was  entered 
the  complainants  did  not  know  of  the  fraudulent  man- 
ner in  which  Alger  had  procured  the  decree  in  the  cir- 
cuit court  of  the  United  States,  and  did  not  discover 
such  fraud  antil  a  short  time  before  the  present  bill  was 
filed. 

It  is  sought  in  the  present  bill  to  set  aside  the  decree 
obtained  in  the  chancery  cause  as  a  conserjuence  of  set- 
ting aside  the  decree  in  the  circuit  court  of  the  United 
States. 

A  demurrer  was  filed  to  this  bill,  presenting  the  fol- 
lowing points:  (1)  That  the  proper  remedy  of  the  com- 
114  TeoD— 2 
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plainants,  under  the  facts  stated,  would  be  by  bill  of 
review  in  the  court  which  rendered  the  jud^ent  com- 
pained  of;  (2)  that  the  new  matter  complained  of  did 
not  go  to  the  merits  of  the  controversy;  (3)  that  the 
complainants  do  not  come  into  court  with  cleab  hands, 
inasmnch  as  it  appears  to  be  the  purpose  of  the  bill,  from 
its  face,  to  set  aside  a  decree  which  only  takes  from  them 
that  which  they  procured  from  Alger  by  fraud,  and 
thus  enable  them  to  retain  the  fruits  of  the  fraud. 

The  chancellor  overruled  the  demurrer,  with  leave  to 
the  defendant  to  rely  upon  the  same  grounds  in  his  an- 
swer. 

Thereupon  the  defendant  filed  a  special  plea  of  rea 
adjudicata,  the  substance  of  which  was  that,  after  the 
proceedings  in  the  present  case  were  begun,  the  com- 
plainants filed  their  petition  in  the  circuit  court  of 
appeals  of  the  United  States  for  the  sixth  circuit,  which 
had  finally  determined  the  litigation  between  the  par- 
ties to  the  present  bill  concerning  the  laud  in  question, 
and  had  remanded  the  cause  to  the  circuit  court  of  the 
United  States  for  the  middle  division  of  Tennessee  for 
the  entry  of  the  final  decree,  and  which  latter  court  bad 
entered  such  final  decree  pursuant  to  the  mandate,  in 
accordance  with  the  practice  obtaining  in  that  jurisdic- 
tion, for  leave  to  file  a  bill  of  review  for  newly  discov- 
ered evidence  (the  same  stated  in  the  bill  in  the  present 
case),  and  had  accompanied  said  petition  with  a  draft 
of  the  proposed  bill  of  review,  in  which  draft  the  same 
newly  discovered  matter  set  up  in  the  present  bill  wsa 
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aet  oat  and  relied  upon  aa  gronnd  for  reopening  the 
aforesaid  final  decree  and  tor  a  retrial  of  the  iBsaes; 
that,  in  further  compliance  with  the  practice  prevailing 
in  said  federal  jurisdiction,  both  parties  were  permitted 
to  file  affidavits  on  said  application  in  said  cause  in 
support  of  their  respective  contentions;  and  that  upon 
the  bearing  of  said  matter  the  said  United  States  circuit 
court  of  appeals  denied  the  application,  holding  that 
the  said  new  matter  did  not  go  to  the  merits  of  the  con< 
troversy,  and  also  that  it  was  fully  explained  in  the 
affidavita  submitted  by  the  present  defendant,  setting 
up  and  showing  facts  which  made  it  clear  to  the  court 
that  the  alleged  conveyance  to  Bliss  was  in  entire  har- 
mony with  the  claims  put  forward  by  the  present  de- 
fendant for  rescission,  in  that  the  rights  acquired  by 
Bliss  were  to  abide  the  result  of  the  litigation,  which 
results  he  was  to  receive  either  in  the  land,  if  that 
should  be  finally  held  to  belong  to  the  present  defend- 
ant, or  the  decree  for  money,  and  lioi  and  purchase  of 
the  land  thereunder  in  case  a  rescission  should  be 
granted. 

The  forgoing  proceedings  were  relied  upon  in  the 
plea  aa  an  adjudication  of  the  rights  ass«>ted  in  the  bill. 

This  plea  was  set  down  for  argument  upon  its  suffi- 
ciency in  the  chancery  court,  and  upon  the  argument  of 
said  motion  the  plea  was  held  to  be  good.  Thereupon 
the  complainants  declined  to  take  issue  upon  the  plea, 
and  the  chancellor  entered  a  decree  dismissing  the  bill. 

From  this  decree  the  complainants  prayed  an  appeal 
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to  thiB  court  Here  the  cause,  ■with  the  exception  ot 
the  matters  arising  upon  demurrer,  was  assigned  to  the 
court  of  chancery  appeals.  In  that  court  the  decree  of 
the  chancellor  was  aBBrmed,  and  the  complainants 
thereupon  again  appealed  to  this  court,  and  assigned' 
errors.  The  court  of  chancery  appeals,  while  not  tech- 
nically passing  upon  the  grounds  of  demurrer,  held  that 
the  bill  on  its  face  did  not  present  a  cause  of  action,  and 
also  held  that  the  plea  of  res  adjudicata  was  well  filed, 
and  sustained  it  upon  its  merits. 

The  CTrors  assigned  by  the  complainants  in  this  court 
raise  both  questions,  and  are  as  follows: 

"(1)  The  court  of  chancery  appeals  erred  in  holding 
that  the  facts  alleged  did  not,  in  law,  constitute  ground 
for  impeaching  for  fraud  the  decree  of  the  United  States 
circuit  court  of  appeals,  and  the  order  of  the  chancery 
court  of  Franklin  county  in  allowing  said  judgment  as 
one  of  the  claims  against  the  estate  of  Jno.  F.  Anderson, 
deceased. 

"{2)  In  holding  that  the  judgment  or  order  of  the 
circuit  court  of  appeals  denying  complainants'  applica- 
tion to  file  hill  for  the  purpose  of  reriewing  said  judg- 
ment was  an  adjudication  between  the  parties  of  the 
same  cause  of  action  set  up  and  averred  in  their  bill  of 
complaint  in  this  cause." 

Williams  &  Lancasteb  and  BaowN  &  Spurlock,  for 
complainants. 

Estill  &  Littleton  and  Lynch  &,  Lynch,  for  defend- 
ant' 
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Ms.  JusncE  Neil,  after  making  the  forgoing  state- 
ment of  facts,  delivered  the  opinion  of  the  Court. 

1.  There  is  no  doabt  as  we  think,  that  a  State  court 
may  entertain  a  bill  to  restrain  the  enforcement  of  a 
decree  or  judgment  of  a  federal  court  on  the  ground  that 
the  latter  was  procured  by  fraud.  This  is  an  independ- 
ent right  of  action,  that  does  not  iuTOlve  a  retrial  of 
the  issues  disposed  of  in  such  former  cause.  It  has 
been  held  that  the  federal  courts  may  ntertain  such  a 
cause  of  action  against  a  judgment  of  a  State  court. 
The  reasons  and  the  authorities  on  which  they  are  based 
are  fully  considered  in  the  case  of  ilarshall  v.  Holmes, 
141  U.  S.,  589,  12  Sup.  Ct,  63,  35  L.  Ed.,  870;  likewise 
in  the  case  of  National  Surety  Company  v.  State  Bank, 
56  0.  C.  A.,  657,  120  Fed.,  593,  61  L.  R.  A.,  394.  The 
same  reasons  control  an  application  in  a  State  court  to 
restrain  the  oiforcement  of  a  decree  or  judgment  ren- 
dered by  a  federal  court. 

2.  M'hile  the  uriter  of  the  present  opinion  was  a 
member  of  the  court  of, chancery  appeals  of  this  State 
that  court  had  occasion  to  consider  the  nature  of  the 
action  in  the  case  of  Noll  v.  Chattanooga  Company,  de- 
cided August  28,  1896,  in  an  opinion  reported  in  38  S. 
W.,  287.  In  that  case  the  following  excerpt  from  Pico 
V.  Cohn,  91  Cal.,  129,  25  Pac,  970,  27  Pac,  537,  13  L. 
R.A.,  336,  25  Am.  St.  Rep.,  159,  was  quoted  with  ap- 
proval: 

"That  a  former  judgment  or  decree  may  be  set  aside 
and  annulled  for  some  frauds  there  can  be  no  question. 
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but  it  must  be  a  fraud  extrinsic  or  collateral  to  the 
qnestioQS  examined  and  determined  in  the  acti(HL  .  .  . 
The  reason  of  this  rule  is  that  there  must  be  an  end  of 
litigation ;  and  when  parties  have  once  submitted  a  mat- 
ter, or  have  had  the  opportunity  of  submitting  it^  for 
investigation  and  determination,  and  when  the;  have  ex- 
hausted ever;  means  for  reviewing  such  determination 
in  the  same  proceedii^,  it  must  be  regarded  as  final  and 
conclusive,  unless  it  can  be  shown  that  the  jurisdiction 
of  the  court  has  been  imposed  upon,  or  that  the  prevail- 
ing party  has  by  some  extrinsic  or  collateral  fraud  pre- 
vented a  fair  submission  of  the  controvert-  Wbat, 
then,  is  an  extrinsic  or  collateral  fraud,  within  the 
meaning  of  this  rule?  Among  the  instances  given  in 
the  books  are  such  as  these:  Keeping  the  unsuccessful 
party  away  from  court  by  a  false  promise  of  a  compro- 
mise, or  purposely  keeping  him  in  ignorance  of  the  suit, 
or  where  an  attorney  frauduloitly  pretends  to  represent 
a  party  and  connives  at  bis  defeat,  or,  being  r^ularly 
employed,  corruptly  sells  out  his  client's  interest."  Cit- 
ing the  case  of  V.  8.  v.  Throckmorton,  98  U.  8.,  65,  66, 
25  L.  Ed.,  93.  The  court  of  chancery  appeals  in  the 
Noll  Case  refused  to  set  aside  the  decree  attacked  for 
fraud.  On  appeal  to  this  court  the  decree  of  the  court 
of  chancery  appeals  was  affirmed. 

The  two  cases  last  referred  to  {Pico  v.  Cohn  and  U. 
8.  V.  Throckmorton)  are  leading  cases  upon  the  subject 
of  which  they  treat,  and  they  are  sustained  by  the  very 
great  weight  of  authority.    It  would  be  an  idle  under- 
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taking,  if  we  should  endeavor,  within  the  limits  of  a 
judicial  (pinion,  to  discuBS  a  tithe  of  the  vast  number 
of  cases  bearing  upon  the  point.  We  shall  only  refer 
to  the  following  extended  notes  containing  a  collection 
of  the  authorities  bearing  upon  the  various  phases  of 
the  inquiry.  The  most  extended  discussion  of  the  sub- 
ject which  we  have  encountered  is  to  be  found  in  the 
very  able  note  to  Little  Rock,  etc.,  Ry.  Co.  v.  Wella,  54 
Am.  St  Hep.,  218  to  261,  inclusive.  Other  cases  and 
notes  in  the  same  series  arc  25  Am.  St.  Kep.,  159  to  171, 
containing  the  above-mentioned  case. of  Pico  t.  Cohn, 
with  a  note  attached  thereto;  Fcaley  v.  Fcalej  (Cal.), 
43  Am.  St  Rep.,  Ill  to  118;  Fricse  v.  Hummel  (Or.), 
46  Am.  St  Rep.,  610-613;  Camp  v.  Ward  (Vt),  60  Am. 
St  Rep.,  929-933.  See,  also,  Merriman  v.  Walton 
(Cal,),  30  L.  R.  A.,  786,  and  extended  note  appended 
thereto;  Dotcell  v.  Ooodwin  (R.  I.),  51  L.  R.  A.,  873. 
See^  also, 'on  the  general  subject  of  the  jurisdiction  ofr 
equity  in  regard  to  injunctions  against  judgments,  an 
extended  note  to  Jarrctt  v.  Ooodnow  (W.  Va.),  32  L. 
R.  A.,  321-329,  and  note  to  Jno.  V.  Faricell  Co.  v.  EU- 
bert  (Wis.),  30  L.  R  A.,  235-242. 

We  have  several  cases  in  this  State,  other  than  Noll 
V.  Chattanooga  Company,  in  which  the  doctrine  is  rec- 
ognized that  the  fraud  complained  of  must  be  some 
matter  extrinsic  to  the  issues  tried,  although  the  prin- 
ciple is  not  distinctly  formulated  therein.  Pyctt  v. 
Hatfield,  15  Lea,  473;  Qaugh  v.  Henderson,  2  Head, 
628;  Smith  r.  Harrison,  2  Helsk.,  230;  Mathewa  t,  Mas- 
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aey,  4  Bast,  450-458;  Talbot  t.  Provine,  7  Baxt.,  SOS- 
SOT  et  seq.;  Mabry  v.  Churchicell,  1  Lea,  416,  432;  Haa- 
kina  v.  Rose  d  Turner,  2  Lea,  708 ;  McDowell  v.  Alorrell, 
5  Lea,  278 ;  Boro  v.  Harris,  13  Lea,  36 ;  Williams  v.  Pile, 
104  Tena.,  273,  56  S.  W.,  833. 

We  have  been  referred  by  counsel  for  complalaants 
to  the  cases  of  Randail  v.  Payne,  1  Tenn.  Ch.,  137,  142 
et  seq,,  and  Maddox  v.  Apperaoii,  14  Lea,  596  as  hold- 
ing a  contrary  dottrine. 

There  is  nothing  in  the  first  of  these  cases  which  ia 
■necessarily  in  conflict  with  the  rule  formulated  in  Noll 
V.  Chattanooga  Co.,  supra. 

In  the  second  case  referred  to,  in  the  discussion  of 
tiie  learned  justice  who  deliveral  the  opinion  of  the 
court,  there  seems  to  be  a  disposition  to  repudiate  the 
doctrine  laid  down  in  United  States  v.  Throckmorton, 
supra;  but,  when  the  case  is  closely  examined,  it  will 
lie  seen  that  the  objections  stated  consist  not  so  much 
in  a  denial  of  the  rule,  as  in  a  criticism  of  its  want  of 
definiteness,  and  of  its  uncertainty  in  practical  applica- 
tion. It  is  true  that  coui'ts  will  constantly  experience 
embarrassment  in  deciding  whether  this  or  that  fraud 
is  extrinsic  or  intrinsic.  While  it  is  very  clear  that 
some  are  of  the  former  character  and  others  of  the  lat- 
ter, there  may  be  various  occurrences  which  it  will  be 
found  difficult  to  assign  to  one  or  the  other  classifica- 
tion; but  the  difficulty  suggested,  we  think,  cannot  be 
soundly  urged  as  a  sufficient  objection  to  the  existence 
of  the  rule.     It  is  perfectly  clear  that  no  one  should  be 
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allowed  to  enforce  a  judgment  which  was  procured  by 
any  of  the  fraudulent  practices  catalc^ued  in  Pico  v. 
Oohn,  Bupra,  and  United  States  v.  Throckmorton,  supra, 
or  other  similar  fraudulent  practices ;  but  it  is  equally 
clear  that  there  must  be  at  some  time  an  end  of  litiga- 
tion, and  that  the  parties  to  a  record,  or  the  privies 
thereto,  should  not,  in  general,  be  allowed  to  retry  the 
same  issues  after  final  judgmwit  and  the  exhaustion  of 
correctory  and  appellate  proceedinga  Carried  to  its 
ultimate,  there  would  be  no  end  to  such  retrials.  The 
second  case  could  be  retried  by  a  third,  and  the  third 
by  a  fourth,  and  so  on  oti  infinitum,  and  nothing  would 
ever  be  settled. 

The  case  of  Marshall  v.  Holmes,  supra,  is  also  cited 
as  an  authority  in  opposition  to  the  rule  above  an- 
nounced. An  examination  of  the  statement  of  facts  pre- 
ceding the  opinion  in  that  case  will  show  that  the  ground 
ot  relief  asserted  against  the  judgment  was,  in  effect, 
that  the  plaintiff  in  the  judgment  attacked  in  that  case 
had  entered  into  a  conspiracy  with  the  agent  of  the  pe- 
titioner to  defraud  the  petitioner  by  iheans  of  a  forged 
letter;  that  the  petitioner  was  not  present  at  the  orig- 
inal trial,  had  no  knowledge  of  the  forged  letter  or  of 
its  use  on  the  trial,  and  did  not  diacover  any  of  these 
matters  until  too  late  to  make  use  of  them,  otherwise 
than  by  the  petition  to  set  aside  the  judgment.  This 
is  the  substance  of  the  statement,  as  we  construe  it, 
and  from  these  facts  it  appears  there  was  really  a  fraud 
extrinsic  to  the  issues  in  the  cause  for  which  relief 
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might  have  been  had,  under  the  mle  as  laid  down  in  the 
Throckmcfrton  case.  It  is  true  that  Mr.  Justice  Har- 
lan, in  laying  down  the  basis  of  the  court's  action,  while 
referring  to  the  Throckmorton  cas^  does  not  place  the 
decision,  in  terms,  upon  that  mle,  but  upon  the  broader 
rule  "that  any  fact  which  clearly  proves  it  to  be 
against  conscience  to  execute  a  judgment,  and  of  which 
the  injured  party  could  not  have  availed  himself  in  a 
court  of  law,  or  of  which  he  might  have  availed  himself 
at  law,  but  waa  prevented  by  fraud  or  accident,  unmixed 
with  any  fault  or  n^ligence  in  himself  or  his  agraita, 
will  justify  an  application  to  a  court  of  chancery."  Still 
there  is  no  criticism  of  the  rule  as  announced  in  the 
Throckmorton  case,  and,  aa  already  stated,  the  facts  on 
which  the  decision  was  rested  bring  it  within  the  role 
of  that  case.  At  all  events,  we  are  of  the  opinion  that 
the  rule  as  stated  I'n  the  Throckmorton  case  is  the  oae 
supported  by-the  weight  of  authority  and  by  sound  rea- 
son, when  judgments  are  attached  for  fraud  only. 

3.  While  we  are  of  opinion  that  the  facts  stated  in 
the  bill  concerning  the  fraud' charged  fall  within  the 
designation  of  matters  extrin^c  to  the  issues  in  the  or- 
iginal cause,  in  that  it  appears  from  the  allegations  of 
the  bill  that  Oovemor  Alger  did  not  content  himself 
with  the  mere  failure  to  divulge  th?  fact  that  he  had 
conveyed  the  land  to  Governor  Bliss,  but  took  active 
steps  to  conceal  such  conveyance,  in  receiving  the  money 
for  the  taxes  from  Oovemor  Bliss  and  paying  them 
tlirongh  his  own  agent,  J.  O.  McCaul,  thus  holding  out 
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to  the  TOrld  that  he  was  still  the  owner  of  the  property, 
'  iiLBtead  of  his  vendee,  and  also  in  holding  oat  Frank 

Buchkosby  as  his  agent  for  the  lands,  when  he  was  in 
fact  the  agent  of  Oovernor  Bliss,  thereby  creating  the 
impression  that  he  still  owned  the  lands,  still  complain- 
ants are  not  entitled  to  relief,  nnder  the  facts  stated  in 
the  bill,  because  they  do  not  show  any  meritorious  de- 
fense t«  the  original  cause  of  action.  They  do  not  really 
j  deny  that  the  frauds  were  practiced  as  charged  in  the 

'  hill  filed  by  Qoremor  Alger  in  the  United  States  circuit 

court.  Likewise,  they  do  not  diow  that  they  were  in- 
jured by  the  fraud  now  complained  of,  committed  on  the 
part  of  Oovernor  Alger,  since  it  appears  from  the  bill 
that,  notwithstanding  the  alleged  conveyance  to  Gov- 
ernor Bliss,  a  rescission  was  really  effected,  and  the 
land  was  sold  in  the  proceedings  referred  to  as  the  land 
I  of  the  Anderson  estate,  and  they  thereby  got  the  full 

benefit  of  its  value.  It  is  true,  under  the  all^ations  of 
the  bill,  they  lost  the  technical  advantage  arising  from 
the  fact  ttiat  the  conveyance  had  been  made  by  Alger 
to  Bliaa  It  is  possible  that  if  the  existence  of  such 
conveyance  had  been  discovered  in  time,  and  proper 
pleadings  had  been  filed,  bringing  the  matter  to  the  at- 
tention  of  the  court,  and  no  further  facts  had  appeared, 
other  than  those  appearing  in  the  bill,  it  would  have 
been  decided  by  the  United  States  circuit  court,  and  on 
appeal  by  the  circuit  court  of  appeals,  that  Alger  had 
lost  the  right  to  a  rescission  by  such  act  of  ratification; 
I  still  it  does  not  follow  from  this  that  the  concealment 

I 
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of  the  evidence  referred  to  was  such  a  fraud  as  would 
justify  this  court  in  setting  aside  the  former  judgment 
or  decree  as  one  obtained  by  fraud.  At  last,  in  the 
light  of  events  which  have  since  followed,  and  which 
are  shadowed  forth  in  the  bill,  it  is  perceived  that  the 
conveyance  was  not  intended  really  as  a  ratification  of 
the  fraud  which  had  been  practiced  by  Anderson  upon 
Alger,  but  was  merely  a  means  of  conveying  to  Bliss 
Alger's  interest  in  the  litigation.  Moreover,  as  the  es- 
tate of  Anderson  has  received  the  full  benefit  of  the 
land,  under  the  allegations  of  the  bill,  by  rea- 
son of  the  sale  made  of  it  under  the  decree  attacked,  it 
is  perceived  that  the  estate  of  Anderson  was  not,  in  a 
legal  sense,  injured  by  the  fraud;  that  the  claim  now 
put  forth  is  purely  technical  and  is  without  any  legal 
merit.  In  order  to  entitle  a  complainant  to  relief  under" 
the  class  of  bills  to  which  the  present  one  belongs,  it 
must  appear  that  such  complaining  party  has  a  merito- 
rious case,  and  that  he  was  injured  by  the  fraud.  Ma- 
thews V.  Uasscy,  4  Baxt.,  450-458;  Little  Rock  &  Ft. 
S.  Ry.  Co.  V.  WeUs  (Ark.),  33  S.  W.,  208,  30  L.  R.  A., 
560,  54  Am.  9t.  Rep.,  222;  White  v.  Crow,  110  U.  S., 
183,  4  Sup.  Ct.,  71,  28  L.  Ed.,  113. 

4.  Relief  must  also  be  denied  to  the  complainants  on 
the  ground  that  their  first  duty  was  to  apply  to  the  court 
in  which  the  case  was  tried  by  a  proceeding  for  the  cor- 
rection of  errors ;  that  they  have  made  such  application 
by  a  petition  for  leave  to  file  a  bill  of  review  l<x  newly- 
discovered  evidence;  and  that  relief  has,  according  to 
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the  forms  obtaining  in  that  jurisdiction,  been  denied  to 
them.  Bee  the  fall  citation  of  authorities  in  note  to 
Jarrett  t.  Ooodnoio,  32  L.  R.  A.,  326-329 ;  also  Merriman 
T.  Walton,  supra,  30  L.  R.  A.,  793,  and  authorities  cited. 

It  is  no  objection  to  the  conclasiveness  of  the  pro- 
ceedings in  the  United  States  circuit  court  of  appeals 
institated  to  obtain  relief  that  those  proceedings  were 
not  conducted  according  to  the  forms  of  practice  ob- 
taining in  our  own  courts  in  similar  matters.  Hilton 
V.  Ouyott  (C.  C),  42  Fed.,  252.  And  see  Tel  ford.  v. 
Brinkerhoff,  163  111.,  443,  45  N.  E.,  156. 

It  is  insisted  for  complainants  that  thej  ^ould  not 
be  bound  by  the  adjudication,  because  the  truth  of  the 
matters  contained  in  the  petition  filed  in  the  circuit 
court  of  appeals  was  settled  against  them  on  ex  •parte 
affidavits,  -and  they  had  do  opportunity  of  examining 
and  cross-examining  witnesses  upon  the  matters  in- 
volved. But  the  circuit  court  of  appeals  placed  its  ac- 
tion upon  two  grounds,  one  of  which  was  that  the  facts 
now  before  as,  as  set  forth  in  the  present  bill,  did  not 
justify  the  granting  of  the  relief  sought. 

It  is  perhaps  true  that  the  action  of  a  court  upon  a 
bill  of  review  could  not  in  all  cases  be  treated  as  rca 
adjudicate  of  matter  proper  for  a  bill  attaclciug  the 
same  decree  for  fraud  in  its  procurement,  and  tliat  there 
may  be  some  cases  wherein  a  bill  of  the  latter  descrip- 
tion will  be  entCTtained,  even  after  the  refusal  of  a  bill 
of  review,  or  other  effort  to  obtain  a  retrial  in  the  origi- 
nal action,  because  of  inadequacy  of  such  relief;  but  we 
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do  Dot  think  that  the  present  case  falls  among  snch  ex- 
ceptjooal  inBtances,  since  the  circuit  court  of  appeals 
had  power  to  grant  complete  relief,  had  the  facts  stated 
authorized  such  relief,  and  since,  further,  the  ha^s  of 
the  court's  action  on  the  present  application  must  be 
the  same  as  that  which  controlled  the  circuit  court  of 
appeals  in  its  action  upon  the  face  of  the  petition  in  that 
cause,  viz.,  the  absence  of  an;  re&l  or  legal  injury  in- 
flicted upon  them  by  the  fraud  chained,  and  the  want 
of  any  real  equity  in  complainants'  claim. 

It  results  that  both  assignments  must  be  overruled 
and  the  judgment  of  the  chancery  court  dismissing  the 
bill  ai&rmed. 
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Railkoad  Co.  v.  Bbundiqb  et  ua. 
{NashvUle.     December  Term,  1904.) 

1.  CONTRACTS.  Mental  capacit7  to  maka,  ia  quMtion  for  ooort 
■md  Jury  to  determina. 

The  degree  of  mental  capacity  whlcli  the  party  whose  act  la 
called  In  question  must  have,  to  enable  him  to  make  a  valid 
contract,  la  a  question  of  law  for  the  court  to  decide  and 
whether  ahch  party  has  the  required  degree  U  a  question  of 
fact  to  be  found  by  the  Jury  from  all  the  evidence;  and  the 
opinions  of  the  witnesses  are  not  competent  evidence  to  deter- 
mine either  point 

Cases  cited  and  approved:  Olbson  t.  Qlbson,  9  Terg..  329;  B^rk- 
Patrick  T.  Klrkpatrlck,  1  Tenn.  Caa.,  2SS;  Wlsener  t.  Maupln, 
2  Bai.,  3SS;  Brovn  t.  Mitchell  (Tex.  Sup.),  3S  U  R.  A., 
64;  Bunyon  v.  Price  (Ohio),  S6  Am.  Dec.,  462;  Van  Zandt  v.  Ins. 
Co.,  14  Am.  Rep.,  223;  Walker  t.  Walker's  Bxecutor,  SI  Ala., 
469;  White  T.  BaUey,  10  Mich.,  169;  May  v.  Bradlee,  127  Mass., 
414. 

Case  cited  and  dlBtlngulsbed:    Poole  t.  Dean,  162  Uaas.,  6S9. 

S.  BVIDBVCE.  Opinions  of  phyaidana  inadmiasible  to  detar- 
mina  contractual  capacity,  Oaae  in  Judgment. 
The  mental  capacity  of  the  female  plalntlfl  to  execute  a  contract 
compromising  the  litigation,  was  practically  the  sole  point  In 
Issue.  There  was  proof  showing  that  the  compromise  contract 
was  executed  by  the  wife  at  the  request  and  In  the  presence 
of  her  husband.  Evidence  was  oBered  by  the  defendant  to 
show  the  existence  of  contractual  capacity,  to  rebut  which 
plaintiff  offered  the  testimony  of  two  physlclsju,  which  was  ad- 
mitted over  apt  objections  of  defendant,  that  In  their  opinion 
ptalntlfi  was  not  In  a  condition  to  make  a  contract  Other  facta 
shown  made  the  case  critically  doae  upon  the  determining  ls> 
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Beld:  That  the  admlBfllon  of  tbe  opinions  ot  tbe  pbTSlclana  as 
to  the  tneDta]  capacltr  of  the  plaintiff,  which  was  a  question  to 
be  determined  br  the  court  and  Jury,  waa  prejudlctai  error  and 
ground  for  reversal. 

Bee  cases  cited  and  approved  under  headnote  1. 


FROM  rRANKLIN. 


Appeal  ID  error  from  the  Circuit  Court  of  Franklin 
County. — S.  D.  McBeynolds,  Judga 

Claude  Walleb,  Lynch  &  Lynch  and  W.  B.  Lamb, 
for  Railroad  Company. 

Estill  &  Littleton,  for  Brundige  et  nz. 

MR.  Justice  Shields  delivered  the  opinion  of  the 
Court 

Mrs.  W.  S.  Brundige,  her  hushand  joining  her,  sued 
the  Nashville,  Chattanooga  &  St.  Louis  Railroad  Com- 
pany for  the  recovery  of  damages  for  injuries  sustained 
by  lier  in  a  collision  on  its  road ;  she  being  a  passenger 
on  one  of  the  colliding  trains. 

The  railway  company  pleaded  not  guilty  and  accord 
and  satisfaction;  tlie  last  plea  being  based  upon  a  com- 
promise made  with  Mrs.  Brundige  June  14,  1902,  two 
days  after  the  accident.  Mrs.  Brnndige  replied  to  this 
plea  that  at  the  time  the  compromise  was  made  sh6  was 
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saffering  from  a  profonnd  mental  shock  and  nervons 
prostration,  caused  by  her  injuries,  and  was  incompe- 
tent to  make  a  valid  contract,  and  repudiated  the  set- 
tlement and  tendered  back  the  money  paid  her.  Issue 
was  joined  upon  this  replication. 

The  railway  company  upon  the  trial  did  not  seriously 
controvert  that  Mrs.  Brundige  was  injured  through  its 
negligence,  and  the  contest  was  narrowed  to  the  ques- 
tion of  whether  she  had  Bufficient  mental  capacity  when 
the  compromise  was  made  to  xaake  a  valid  contract. 
There  were  verdict  and  judgmant  for  the  plaintiff  below, 
and  the  railway  company  brings  the  case  here,  and  as- 
signs as  error  that  there  is  no  evidence  to  support  the 
verdict;  that  the  damages  adjudged  are  excessive,  and 
the  result  of  prejudice,  passion,  and  caprice  upon  the 
part  of  the  jury;  and  the  admission,  over  objection,  of 
certain  testimony  of  the  plaintiff's  witnesses  Dr.  Znr- 
mehly  and  Dr.  Spiller,  to  the  effect  that  she  did  not  have 
safficient  mental  capacity  to  transact  business  and 
make  a  contract. 

The  determination  of  error  last  assigned  will  be  de- 
cisive of  the  case. 

The  questions  propounded  to  these  witnesses,  and 
their  answers,  are  as  follows: 

Dr.  Znrmehly: 

"Q,  State  whether  or  not,  at  the  time  you  speak  of 
seeing  tlra.  Brundige,  you  would  say  that  she  was  in 
any  condition  to  transact  business  or  make  a  contract? 

il4 
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"A.  I  should  judge  not  Of  course,  that  is  a  matter 
of  opinion." 

Dr.  Spiller: 

"Q.  In  your  opinion,  was  she  in  a  condition,  when 
you  saw  her  on  the  second  visit  you  refer  to,  on  June 
13th,  to  make  a  contract  or  to  transact  a  business  mat- 
ter? 

"A.    I  should  judge  not." 

Counsel  for  the  railway  company  objected  to  this 
testimony  on  the  ground  that  it  was  the  conclusions  of 
the  witnesses,  and  the  question  of  plaintiff's  mental  ca- 
pacity to  make  a  contract  or  transact  business  was  not 
a  matter  for  the  witnesses  to  pass  on,  but  a  question  for 
the  court  and  jury  to  determine.  These  objections  were 
overruled,  and  the  testimony  permitted  to  go  to  the 
jury. 

This  was  error.  The  testimony  was  clearly  incompe- 
tent, and  should  have  been  excluded.  The  degree  or 
quautum  of  mental  capacity  which  the  party  whose  act 
is  called  in  question  must  have,  to  enable  him  to  make 
a  valid  contract,  is  a  question  of  law  for  the  court  to 
decide,  and  whether  said  party  has  the  required  quan- 
tum is  a  question  of  fact  to  be  found  by  the  jury  from 
all  the  evidence ;  and  the  opinions  of  witnesses  are  not 
competent  evidence,  in  cases  of  this  kind,  upon  either 
poiut  The  mental  capacity  of  the  plaintiff  to  contract 
was  also  the  direct  point — practically  the  sole  point — to 
be  decided  by  the  court  and  jury;  and  the  admission  of 
this  testimony   wa^s,    in   effect,   a   substitution   of   the 
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opinion  of  the  witoesses  upcHi  both  the  law  and  the  facts 
of  the  case  for  that  of  the  triers  provided  by  law  to  de- 
termine them.  This  cannot  be  done.  The  testimony 
of  witnesses  must  relate  to  the  facts,  and  it  is  the  prov- 
ince of  the  conrt  to  determine  the  law,  and  the  jury  the 
ultimate  facts.  Witnesses,  in  cases  involving  mental 
capacity,  after  stating  the  facta  within  their  know- 
ledge, may  give  their  opinion,  formed  from  those  (acta, 
of  the  Bonndness  or  unsoundness  of  the  mind  of  the 
party  in  question,  but  cannot  be  permitted  to  express 
an  opinion  whether  such  party  had  sufflcient  mental 
capacity  to  make  a  contract  or  execute  a  will,  as  the 
case  may  be.  There  seems  to  be  but  little  or  no  conflict 
in  the  authorities  upon  this  subject. 

In  Gibson  v.  Gibson,  9  -  Yerg.,  329— a  contested  will 
case — the  witness  was  asked :  "WbetbCT  from  the  situ- 
ation in  which  he  saw  the  old  man  on  that  morning,  and 
from  the  facts  he  had  jnst  stated  to  the  jury,  he  believed 
the  old  man  was  then  in  his  senses  and  capable  of  mak- 
ing a  will?"  This  court,  in  approving  the  action  of 
the  trial  judge  sustaining  an  objection  to  the  question, 
said :  "The  latter  part  of  the  question — capable  of 
making  a  will — as*  it  involved  a  question  of  law  and 
fact  and  the  very  question  to  be  determined  by  the  jury, 
was  entirely  illegal." 

In  Kirkpatrick  v.  Kirkpatrtck,  1  Tenn.  Cas.,  258,  it 
is  said :  "The  court  erred  in  permitting  certain  wit- 
nesses to  state  their  opinion  as  to  the  testator's  mental 
capacity  to  make  a  reasonable  disposition  of  bis  prop- 
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erty.  This  waa  a  mixed  question  of  law  and  fact,  and 
thQ  very  inquiry  to  be  determined  by  the  jury  apon  the 
facts." 

And  again,  in  the  same  case,  it  is  said :  "The  wit- 
ness cannot  be  asked  a  question,  the  answer  to  which 
involves  a  matter  of  fact,  as  wheth^  the  testator  is 
capable  of  malting  a  will." 

This  was  also'  held  in  the  later  case  of  Wisener  r. 
Maupin,  2  Baxt,  358. 

The  rule  is  well  and  correctly  stated  by  Sfr.  Priteh- 
ard,  in  his  valuable  work  on  Wills  and  Administration, 
section  106,  in  these  words:  "Attesting  witnesses,  and 
they  only,  are  permitted  to  give  their  (pinions,  merely, 
without  stating  facts  upon  which  they  are  based.  But 
neither  an  attesting  witness,  -nor  any  other,  can  be 
asked  or  allowed  to  state  whether  or  not  the  testator 
was  capable  of  making  a  will,  or,  what  is  the  same 
thing,  whether  he  was  of  disposing  mind  and  memory. 
That  involves  a  question  of  law  for  the  court  to  settle, 
as  to  the  qoantum  of  mental  capacity  necessary  to  en- 
able a  person  to  make  a  legal  disposition  of  his  es- 
tate." 

In  the  well-considered  case  of  Broicn  v.  Mitchell 
(Tex.  Sup.),  31  S.  W.,  621,  36  L.  R.  A.,  64,  in  holding 
that  witnesses  cannot  be  permitted  to  give  their  opinion 
of  the  mental  capacity  of  a  person  to  make  a  will  or  con- 
tract, the  suproue  court  of  Texas  says: 

"The  negative  of  this  proposition  is  that  no  witness, 
whether  he  be  a  subscribing  witness,  an  expert,  or  a 
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nonexpert,  wll  be  permitted,  over  objection,  to  state  bis 
opinion  of  the  capacity  of  the  testator  or  the  maker 
of  a  contract  to  make  such  instrument  when  the  opinion 
aaanmes  the  shape  and  has  the  effect  of  being  an  opinion 
upon  the  l^al  capacity  of  the  party  in  question." 

Other  aathorities  to  the  same  effect  are  Bunyan  r. 
Price  (Ohio),  86  Am.  Dec.,  462;  Van  Zandt  t.  lAfe  In- 
surance Company,  14  Am.  Rep.,  223 ;  Walker  v.  Walk- 
er's Eas'r,  34  Ala.,  469;  White  v.  Bailey,  10  Mich.,  169; 
1  Oreenleaf  on  Evidence,  sec.  440. 

All  the  cases  from  which  we  hare  quoted  and  have 
cited,  it  is  tme,  involved  the  testamentary  capacity  of 
testators,  bnt  the  principle  upon  which  they  were  de- 
cided applies  with  equal  force  to  cases  involving  the 
mental  capacity  of  parties  to  contract  The  testimony, 
whether  it  relate  to  a  will  or  contract,  is  the  opinion  of 
the  witness  of  the  capacity  of  the  part?  in  question  to 
do  the  act  attacked  as  invalid,  and  which  is  the  direct 
point  in  issue,  and  to  be  determined  by  the  court  and 
jury.  -In  both  cases  a  mixed  qnestion  of  law  and  fact  is 
involved,  and  the  admission  of  such  evidence  is  to  sub- 
stitute the  opinions  of  witnesses  for  the  judgment  of  the 
court  and  jury  apon  these  matters.  The  case  of  Bruce 
V.  BeaU,  99  Tenn.,  303,  41  S.  W.,  445,  in  which  the 
judgment  of  the  trial  court  was  reversed  for  error  in 
permitting  an  expert  witnms  to  give  his  opinion  on  the 
matter  to  be  decided  by  the  jury,  is  also  in  point.  It  is 
there  said:  'TVhile  the  general  rule  is  that  witnesses 
most  speak  to  the  facts,  yet^  upon  qaestions  of  skill  and 
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Mience,  men  who  have  made  the  sabject-matt^:  of  in- 
restigation  the  object  of  their  particnlar  study  are  com- 
petent to  give  their  opinion  io  evidence.  Bat  thej  will 
not  be  permitted  to  state  their  opinion  upon  any  point 
the  jary  has  to  decide.  Deductions  from  facts  belong  to 
the  jury,  and,  when  the  examination  extends  so  far  as 
to  substitute  the  opinion  of  the  witness  apon  the  very 
issue  in  controversy  for  that  of  the  jury,  the  province  of 
that  tribonal  is  unwarrantably  invaded." 

The  case  chiefly  relied  upon  by  the  defendants  in 
error  to  sustain  the  action  of  the  trial  judge  in  admit- 
ting this  testimony  is  that  of  Poole  v.  Dean,  152  Mass., 
589,  26  N.  E.,  106.  While  there  is  in  one  part  of  the 
opini<m  a  statement  that  tends  to  do  this,  yet,  when  the 
entire  opinion  is  considered,  it  is  not  in  conflict  with 
our  cases ;  and  the  case  of  May  v.  Bradiee,  127  Mass., 
414,  is  clearly  in  accord  with  them. 

This  testiinony  was  clearly  prejudicial  to  the  plain- 
tiff in  error.  The  compromise  pleaded  had  been  made 
by  Mrs.  Brandige  in  the  presence  and  by  the  request  of 
her  husband,  and  acquiesced  in  by  them  for  some  time; 
and  there  was  much  in  their  testimony  tending  to  show 
that  Mrs.  Brundige  had  the  capacity  to  make  the  con- 
tract, and  fully  understood  and  assented  to  it,  which, 
with  other  potent  facts  testified  to  by  the  witnesses  for 
both  parties,  made  the  case  critically  close  upon  this 
issue  for  the  defendants  in  error.  The  incompetent  tes- 
timony had  been  called  sharply  to  the  attention  of  the 
jniy  by  the  objection  made  to  it  and  overruled,  was  upon 
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the  direct  point  being  tried,  and  necessarily  must  hare 
had  great  weight  with  the  jorj  in  arriving  at  its  ver* 
diet 

It  is  not  necessary  to  pass  open  other  errors  assigned, 
as  for  this  one  the  case  must  be  reversed  and  remanded 
for  a  new  trial. 
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COOPEE  V.  FLBMMINO. 

{Nashville.    December  Term,  1904.) 

I.    MAUOIOPS   PBOSBODTIOir.     Advice  of  eovmul  tmnAm  to 
nbat  molioo. 

In  an  action  for  malicious  prosecution,  the  fact  tliat  the  defsDd- 
ant  acted  on  the  advice  of  counsel  In  the  prosecution  for  which 
he  Is  sued  mar  properly  be  considered  by  the  Jur;  as  tending 
to  rebut  the  exiBtcnoe  of  malice.     {Pott,  p.  46.) 

Case  dted:    Brewer  r.  Jacobs  (C.  C),  22  Fed.  R.,  217. 
8.    8AICB.    Advice  of  oon&sel  foniiihes  immunity  from  damages 
for,  when. 

That  the  defendant  In  an  action  for  maltclous  prosecution  com- 
menced the  prosecution  for  which  he  Is  sued  la  pursuance  of 
the  advice  of  counsel  establishes  the  existence  of  probable 
cause  and,  as  a  matter  of  law,  entitles  the  party  sued  to  com- 
plete Immunity  from  damages,  provided:  such  advice  was  hon- 
estly sought,  and  all  the  material  facts  relating  to  the  case,  as- 
certained or  ascertainable  by  due  diligence,  were  presented  to 
the  counnel.     {Post,  pp.  43-62.) 

Citations:  Note  to  Ross  v.  lUxon,  J6  Am.  St  Rep.,  144;  Cooley 
on  Torts,  p.  183;  Newell  on  Malicious  Prosecution,  p.  2EE,  note. 

Case  cited  and  distinguished:  Graham  v.  Ufe  Association,  B8 
Tenn.,  61,  ST  B.  W.,  99S. 

Cases  cited  and  disapproved:  Hall  v.  Hawhlns,  G  Humph.,  359; 
Kendrlclc  V.  Cypert,  10  Humph.,  291. 

Cases  cited  and  approved:  Stewart  v.  Sonnebom,  S8  V.  8.,  196, 
26  L.  Ed.,  116;  Snow  v.  Allen,  I  Stark.,  502;  Ravenga  v.  Mackin- 
tosh, 2  Bam.  &  C,  693;  Walter  v.  Sample,  26  Pa..  2T5;  Cooper 
V.  Utterbach,  37  Md.,  2SZ;  Olmstead  v.  Partridge,  16  Gray,  381; 
Ash  V.  Marlow,  20  Ohio,  119;  HUl  v.  Palm,  38  Mo.,  13;  Eastman 
V.  Keasor,  44  N.  H.,  G19;  Wicker  v.  Hotchklss,  62  Dl.,  107;  An> 
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deraon  r.  Friend,  71  HI.,  476;  Davis  y.  Wlsber,  73  ni.,  262;  Stone 
V.  Swltt  (Mass.),  4  Pick.,  3S9;  Whitfield  t.  Westbrook,  40  Hiss., 
811;  Leaird  t.  Davla,  17  Ala.,  27;  Levy  t.  Brannan,  39  Cal.,  486; 
Blunt  T.  Little,  3  Haaon,  102,  Fed.  Cas.  No.  1G7S;  Sapplngton 
Y.  WatBon,  50  Mo.,  83;  Glascock  v.  Bridges,  16  La.  Ann.,  672; 
Bartlett  v.  Brown,  6  R.  I.,  37;  Davenport  v.  Lynch,  61  N.  C,  646; 
Paddock  v.  Watts.  116  Ind.,  146;  Adams  t.  BIcknell,  126  Ind., 
ZID. 
Other  cases  cited:  Maudlin  t.  Ball,  104  Tenn.,  698,  68  S.  W.,  248; 
Morgan  r.  Dulty,  94  Tenn.,  686,  30  S.  W.,  736;  Vance  t.  Phoenix 
Ins.  Co.,  i  Lea,  386;  Memphis  Ga;oso  Qaa  Co.  v.  WlUlamBon,  9 
Helsk.,  342. 

S.  CHASOE  OP  OOUBT.  Bitot  to  charge  that  advice  of  conn- 
■el  is  not  sufficient  evidence  of  probable  cause  if  muoand  tn 

An  Instruction  to  the  Jury  In  an  action  for  damages  for  an  alleged 
malicious  prosecution  on  a  charge  of  wilfully  and  wantonly 
breaking  and  throwing  down  the  fence  Inclosing  the  land  of 
another,  that  "the  advice  of  the  district  attorney  would  be  suf- 
ficient evidence  of  probable  cause,  provided  such  advice  was 
warranted  by  the  law  governing  the  ottense  of  wantonly  and 
wilfully  throwing  down  the  fence  of  another"  Is  reversible  er- 
ror.    (.Post,  pp.  46,  47.) 

4,  SAME.  Error  to  charge  that  Jury  are  to  determine  whethsr 
advice  of  counsel  was  souud  in  law. 

It  was  also  reversible  error  to  Instruct  the  Jury  in  such  case  that 
"whether  the  opinion  of  the  attorney-general  was  JustlQed  by 
the  foregoing  statute  was  a  question  to  be  determined  by  the 
Jury."     (Fo«(,  p.  47.) 

5.  SAME,  B«fusal  to  ctiarge.  Error  to  decline  to  charge  that 
advice  of  coohsbI,  properly  obtained,  constitutes  probable 
cause,  although  erroneous  in  law. 

It  was  also  reversible  error,  In  such  case,  for  the  trial  Judge  to  de- 
cline to  charge,  although  requested  so  to  do,  that  "the  advice 
of  Mm  district  attorney,  based  upon  an  honest  and  full  presents- 
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tlon  of  all  th*  material  lacU,  would  coBBtllnte  probabis  canae, 
and  a  complete  defense  to  the  action,  althoiiKli  ench  advice  waa 
based  upon  an  erroneous  conatinctlon  of  tlie  statute."     [Fott, 
pp.  47,  es.) 
See  cases  cited  under  beadnote  !. 
B.    FBOBABLS  OAUBK.    A  mixed  qae>t<oii  of  law  and  fact. 
Tbe  question  of  probable  cause  Is  a  mixed  qusitlon  of  law  and 
fact    Whether  the  clrcunutances  alleged  to  show  tt  are  true 
and  existed  Is  a  matter  of  fact,  but  whether,  supposing  them  to 
be  true,  ther  amount  to  a  probable  cause.  Is  a  qaestion  of  law. 
(i^Mt,  p.  &2.) 

7.    BAWB,    BaSM.    Proper  practice. 

It  is  the  duty  of  the  court,  when  evidence  has  been  given  to  prove 
or  disprove  probable  cause,  to  submit  to  the  Jury  Its  crecllh.l- 
tty  and  what  facts  It  proves,  with  iaatrucllons  that  the  facts 
found  amount  to  probable  cause,  or  that  the;  do  not.  (P<Mt,  pp. 
a,  M.) 

Cases  cited  and  approved:  Stewart  v.  Sonnebom,  BB  n.  S.,  187; 
Uemphls  Gayoso  Qas  Co.  r.  J.  H.  WllUamsos  et  al.,  8  Uelsk., 


FROM  PUTNAU. 


Appeal  in  the  nature  of  a  writ  of  error  from  the  Cir- 
cuit Court  of  Putnam  County. — Coedell  Hull,  Judge. 

L.  D.  Smith,  O.  C.  Conatseb,  A.  Algood,  Tnos.  Fin- 
ley  and  James  Cuuith,  for  Cooper. 

Hamilton  Paeks,  T.  L.  Denny,  and  O.  K.  Holladay^ 
for  Flemming. 
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Mk.  JusncB  McAxiSTEB  delivered  the  opinion  of  the 
Court 

The  plaintiff  below,  Glen  Flemming,  recorered  a  vm*- 
dict  and  judgment  against  William  Cooper  for  the 
earn  of  flfSOO,  as  damages  for  an  allied  malicious 
criminal  prosecution.  Pending  a  motion  (or  a  new 
trial,  a  remittitur  of  (500  was  entered,  and  thereupon 
the  court  pronounced  judgment  in  favor  of  the  plaintiff 
for  f  1,000. 

The  defendant,  William  Cooper,  appealed,  and  baa 
assigned  errors. 

The  present  suit  grew  oat  of  the  indictment  of  the 
defendant  in  error,  Olen  Flemming,  in  the  circuit  court 
of  Putnam  county,  at  the  instance  of  William  Cooper, 
on  a  charge  of  willfully  and  wantonly  breaking  and 
throwing  down  the  fence  inclosing  the  land  of  said 
Cooper.  The  indictment  was  based  on  subsection  10, 
section  6496,  Shannon's  Code,  as  follows: 

"It  is  declared  to  be  a  misdemeanor  to  willfully  and 
wantonly  break,  thrown  down,  mar,  deface  or  otherwise 
injure  any  fence,  hedge  or  ditch  incloung  the  land  of 
another." 

At  the  May  term,  1900,  Flemming  was  tried  on  said 
indictmoit  and  acquitted.  He  thereupon  instituted 
the  present  action  against  William  Cooper  for  the  ma- 
licious prosecution  of  said  criminal  cause. 

The  facts  disclosed  in  the  record  are  that  on  the  25th 
of  August,  1898,  William  Cooper,  for  a  valuable  con- 
sideration, bought  of  Jesse  and  Lucinda  Welch  a  tract 
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of  land  comprising  about  seventf-flve  acres,  and  being 
a  portion  of  what  is  denominated  in  the  record  the 
"Huddleston  Tract."  It  appears  that  Jesse  and  Lu- 
ciuda  Wdch  bad  been  in  possession  of  this  land,  by 
house  and  inclosures,  since  1874.  At  the  date  of  said 
purchase  Welch  had  a  small  inclosure,  of  a  quarter  of  an 
acre,  upon  said  75-acre  tract.  It  also  appears  that  at 
the  date  of  the  Cooper  purchase  Ifra.  Cornelia  Plem- 
ming,  mother  of  the  defendant  in  error,  also  had  a  deed 
covering  this  tract  of  land,  and  was  asserting  title 
thereto.  In  Octoba",  1899,  the  husband  of  Mrs.  Flem- 
ming,  learning  of  this  inclosure  upon  the  land,  and  that 
it  was  claimed  by  Cooper,  went  and  removed  the  same.^ 
Cooper,  upon  learning  that  Flemming  had  torn  down 
this  inclosure,  went  to  Flemming,  and  informed  him 
that  the  inclosure  was  his;  that  he  (Cooper)  had  pur- 
chased the  land  from  Welch,  with  said  inclosure  erected 
thereon — and  informed  Flemming  that  he  (Cooper) 
intended  to  rebuild  the  inclosure,  and  admonished  him 
not  to  tear  it  down  again.  ShiMllj  thereafter,  Cooper 
rebuilt  the  fence,  inclosing  about  one-foartb  of  an  acre, 
and  caused  it  to  be  planted  in  com.  Thereupon  the 
defendant  in  error,  Glen  Flemming,  acting  under  the 
direction  and  authority  of  his  father  and  mother,  again 
tore  down  this  improvement,  throwing  part  of  the  rails 
over  the  bluflf.  Cooper  thereupon  consulted  the  Hon- 
orable M.  G.  Butler,  attorney-general  of  the  district, 
and  laid  before  him  the  facts  already  stated,  and,  in 
addition,  communicated  the  fact  to  the  attorney-general 
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that  Mra.  Flemmiag,  the  mother  of  the  defendant  in 
OTor,  Olen  Flemming,  asserted  title  to  the  land,  and 
had  title  papers  covering  the  same,  but  that  be  was  in 
possession  of  the  property,  and  that  the  Plemmings  had 
no  possession  upon  this  strip  of  .land  upon  which  the 
inelosure  was  located.  The  attorney-general,  upon  the 
state  of  facts  disclosed  to  him,  was  of  opinion  that  it 
was  not  a  question  of  title,  but  of  possession,  and  ad- 
vised a  criminal  prosecution  against  the  defendant  in 
errvHT,  Glen  Flemming.  The  indictment  was  thereupon 
found,  with  the  result  already  stated. 

Now  it  is  insisted  in  behalf  of  the  plaintiff  in  error 
that  the  uncontradicted  evidence  shows  that,  before 
commencing  said  criminal  prosecntion,  Cooper  con- 
sulted the  district  attorney-general,  and  laid  before  him 
all  the  facts  of  the  case,  whereupon  said  district  attor- 
ney advised  that  the  facts  so  stated  constituted  an  of- 
fense against  the  statute,  and  that  said  prosecution  was 
b^un  and  carried  on  in  good  faith  under- said  advice. 
It  is  maintained  that  there  is  no  evidence  whatever  to 
show  want  of  probable  cause,  and  that  the  advice  of  the 
district  attorney  was  a  complete  defuse  to  this  suit. 

It  is  insisted,  however,  on  behalf  of  the  defendant  in 
error,  that  the  plaintiff  in  error,  Cooper,  failed  to  dis- 
close to  the  district  attorney  two  material  facts,  viz. : 

(1)  That  he  (Co<^»er)  had  made  a  survey  and  map 
for  J.  G.  Flemming  and  wife,  showing  a  deraignment 
of  the  Flemming  title  to  this  land,  and  also  the  Huddle- 
ston  entry,  exhibiting  the  conflict  between  the  titles. 
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and  the  saperiority  of  the  Flemming  clafm  under  the 
paper  title. 

(3)  It  is  further  insisted  that  the  plaintiff  in  error 
failed  to  disclose  to  the  district  attorney  the  fact  that 
after  he  bought  the  lapd  he  had  told  J.  J.  Flemmlng  and 
Glen  Flemming  that  he  knew  nothing  of  the  inclosure 
in  controvert,  and  had  nothing  to  do  with  it. 

What,  then,  ia  the  legal  effect  of  the  advice  of  the 
official  representative  of  the  State  in  respect  of  this 
matter? 

In  some  cases  it  has  been  held  that  advice  of  counsel 
should  be  considered  rather  as  tending  to  rebut  malice, 
than  as  bearing  upon  the  issue  of  probable  cause. 
Brewer  v.  Jacobs  (C.  C),  22  Fed.,  217. 

While  it  is  true  that  the  advice  of  counsel  may  prop- 
erly be  considered  hy  the  jury  as  tending  to  rehut  the 
existence  of  malice,  we  think  the  weight  of  authority  is 
that  its  fundamental  purpose  is  to  establish  the  exist- 
ence of  probable  cause,  and  when  said  advice  has  been 
honestly  sought,  and  all  the  material  facts  relating  to 
the  case,  ascertained  or  ascertainable  by  the  exercise  of 
due  diligence,  have  been  presented  to  counsel,  and  a 
prosecution  is  commenced  in  pursuance  of  such  advice, 
then  it  is  the  province  of  the  court  to  charge  the  jury, 
as  matter  of  law,  that  such  advice  of  counsel  entities  the 
party  sued  to  complete  immunity  from  damages.  Bee 
extensive  note  to  Ross  v.  Hixon,  26  Am.  St.  Rep.,  144, 
where  the  authorities  on  this  subject  are  collected. 

The  trial  judge  instructed  the  jury  that  the  advice  of 
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the  district  attorney  would  be  sufficient  evidence  of 
probable  canse,  provided  such  advice  was  warranted  by 
the  law  governing  the  offense  of  wantonly  and  willfnlly 
throwing  down  the  fence  of  another.  He  further 
charged  that,  whether  the  opinion  of  the  attorney-gen- 
eral was  justified  by  the  foregoing  statute  was  a  ques- 
tion to  be  determined  by  the  ^ury.  Oonnsel  for  plaintiflf 
in  error  requested  the  court  to  charge  that  the  advice 
of  the  district  attorney,  based  upon  an  honest  and  full 
presentation  of  all  the  material  facts,  would  constitute 
probable  cause,  and  a  complete  defense  to  the  action, 
silthough  such  advice  was  based  upon  an  erroneous  con- 
struction of  the  statute.  His  honor,  however,  refused 
the  instructions  asked. 

We  are  of  opinion  that  in  the  instructions  given,  and 
in  the  refusal  of  those  submitted  on  this  subject,  the 
trial  judge  was  in  error.  It  is  probable  the  error  was 
committed  in  following  instructions  which  had  been 
given  OD  this  subject  by  the  trial  judge  in  Graham  v. 
Life  Association,  98  Tenn.,  61,  37  8.  W.,  995.  But  an 
examination  of  that  case  will  disclose  that  the  question 
now  being  considered  was  not  raised  and  the  charge  of 
the  circuit  judge  was  copied  into  the  opinion  for  the 
purpose  of  showing  that  a  supplemental  request  had 
been  covered  by  the  general  chaise.  It  is  also  true  that 
in  Hall  v.  Rawlins,  5  Humph.,  359,  it  was  said,  "The 
fact  that  a  party  acted  upon  the  opinion  of  counsel  will 
not  excuse  him,  if  the  statement  of  facts  upon  which  the 
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Opinion  was  founded  was  incorrect,  or  the  opinion  itself 
unwarranted." 

So,  in  Eendrick  v.  Cypcrt,  10  Hamph.,  291,  it  waa 
said,  "Tlie  opinion  of  connsel,  to  be  available,  mast  be 
honestly  songht  and  understandingly  given."  Mauldin 
v.  Ball,  104  Tenn.,  598,  58  S.  W.,  248;  Morgan  v.  Dapj, 
94  Tenn.,  686,  30  S.  W.,  735 ;  Vance  v.  Phoenix  Ins.  Co., 
4  Lea,  385;  Memphis  Gaj/oso  Gas  Co.  t.  Williamson,  9 
Heiak.,  342. 

A  review  of  the  authorities  has  satisfied  us  that  such 
a  statemfflit  of  the  law  is  unsound,  and  in  conflict  with 
the  overwhelming  weight  of  authority  in  this  country 
and  in  England.  It  is  certainly  a  legal  anomaly  to 
say  that  a  man,  before  commencing  a  crimtoal  prosecu- 
tion, may  take  the  advice  of  counsel,  but,  if  it  turns  out 
to  be  unsound,  it  affords  no  protection. 

Bnt  it  may  be  said  that  knowledge  of  the  law  must 
be  imputed  to  the  prosecutor,  and  that  he  cannot  be 
deemed  to  proceed  upon  probable  cause  when  the  advice 
of  counsel  is  contrary  to  the  law.  If  this  view  be  cor- 
rect, then  the  advice  of  counsel,  if  erroneous,  would  cut 
no  figure  in  the  case,  except  as  tending  to  rebut  the  pre- 
sumption of  malice  that  would  arise  from  the  absence 
of  probable  cause.  As  stated  by  the  learned  annotator 
in  Ross  V.  Hixon,  supra:  "If  the  prosecutor's  conduct 
is  to  be  considered  upon  the  assumption  that  he  knew 
the  law,  the  advice  of  counsel  can  never  protect  him. 
For,  if  the  advice  be  correct,  he  is  subject  to  no  liability 
and  needs  no  protection,  but,  if  incorrect,  he  is  charged 
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with  knowledge  of  its  incorrectness,  and  denied  the 
defense  of  probable  cause."  But  the  great  weight  of  au- 
thOTity,  as  well  as  the  principle  underlying  this  subject, 
is  opposed  to  this  view  of  the  case. 

In  StewaH  v.  Sonnebom,  98  V.  S.,  196,  25  L.  Ed., 
116,  the  following  request  refused  by  the  district  judge 
was  held  to  embody  a  sound  principle  of  law,  viz. :  "If 
the  jury  believe  from  all  the  evidence  that  A.  T.  Stew- 
art &  Company  acted  on  the  advice  of  counsel  in  prose- 
cuting their  claim  against  Bonneborn  in  the  circuit 
court  of  Barbour  county,  and,  upon  such  advice,  had  an 
honest  belief  in  the  validity  of  their  debt,  and  their 
right  to  recover  in  such  action,  and,  in  the  institution  of 
the  bankruptcy  proceedings,  acted  likewise  on  the  ad- 
vice of  counsel,  and  under  an  honest  belief  that  they 
were  taking  and  using  only  such  remedies  as  the  law 
provides  for  the  collection  of  a  debt  they  believed  to  be 
a  bona  fide  debt,  they  having  first  given  a  full  statement 
of  the  -facts  in  the  case  to  counsel,  then  there  was  not 
Boch  malice  in  the  wrongful  use  of  l^al  process  by  them 
as  will  entitle  the  plaintiff  to  recover  in  this  form  of 
actitm." 

The  court  held  that  the  facts  stated  in  the  point  pro- 
posed, 'if  believed  by  the  jury,  were  a  perfect  defense  to 
the  action ;  that  they  constituted,  in  law,  a  probable 
cause;  and,  being  such,  that  malice  alone,  if  there 
was  such,  was  insufficient  to  entitle  the  plaintiff 
to  recover.     Citing  Snow  v.  Allen,  1  Stark.,  502;  Ra- 
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venga  V.  Slacl-intosh,  2  Barn.  &  C,  693 ;  Walter  v.  Bam- 
pie,  25  Pa.,  275;  Cooper  v.  Utterbach,  37  Ud.,  282;  Olm- 
stead  V.  Partridge,  16  Gray,  381. 

"These  cases,"  said  the  court,  "and  many  others  that 
might  be  cited,  show  that,  if  the  defendants  in  sach  a 
case  as  this  acted  bona  fide  upon  legal  advice,  their  de- 
fense is  perfect." 

In  Ash  T.  Marlow,  20  Ohio,  119,  it  was  said  that 
where  a  part;^  has  commonicated  to  his  coonsfel  all  the 
facts  bearing  on  the  case  of  which  he  has  knowledge  or 
coald  ascertain,  and  has  acted  npon  the  advice  received 
honestly  and  in  good  faith,  want  of  probable  cause  is 
negatived,  and  an  action  for  malicious  prosecution  will 
not  lie.  Hill  v.  Balm,  38  Mo.,  13 ;  Eastman  v.  Keaaor, 
44  N.  H.,  519;  Walter  v.  Sample,  25  Pa.,  275;  Wicker 
V.  Hotckkisa,  62  111.,  107,  14  Am.  Rep.,  75 ;  Anderson,  v. 
FHend,  71  111.,  475;  Davis  v.  Wisher,  72  111.,  262;  8t(me 
\.  Swift,  i  Pick.,  389,  16  Am.  Dec.,  349;  Whitfield  v. 
Weathrook,  40  Miss.,  311;  Leaird  v.  Davit,  17  Ala.,  27  j 
Levy  V.  Brannan,  39  Cal.,  485 ;  Blunt  v.  Little,  3  Mason, 
102,  Fed.  Cas.  No.  1,578 ;  Sappington  v.  Watson,  50  Mo., 
83;  Cooper  v.  Uttcrbach,  37  Md.,  282;  Olaacoek  v. 
Bridges,  15  La.  Ann.,  672;  Bartlett  v.  Brown,  6  R.  I., 
37,  75  Am.  Dec.,  675;  Davenport  v.  Lynch,  51  N.  C, 
545. 

Mr.  Cooley,  the  eminent  legal  writer,  in  his  work  on 
Torts,  page  183,  says: 

"It  may,  perhaps,  turn  ont  that  complainant,  instead 
of  relying  upon  his  own  judgment,  has  taken  the  advice 
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of  coanael  learned  in  the  law,  and  acted  upon  that  This 
should  be  safer  and  more  reliable  than  his  own  judg- 
ment, not  only  because  it  is  the  advice  of  one  who  can 
view  the  facts  calmly  and  dispassionately,  bat  because 
he  is  capable  of  judging  of  the  facts  in  their  legal  bear- 
ings. A  prudent  man  is  therefore  expected  to  take  such 
advice;  and  when  he  does  so,  and  places  all  the  facts 
before  his  counsel,  and  acts  upon  his  opinion,  proof  of 
the  fact  makes  ont  a  case  of  probable  cause,  provided 
the  disclosure  appears  to  have  been  full  and  fair,  and 
not  to  have  withheld  any  of  the  material  facts." 

This  statement  of  the  rule  was  approved  by  the  su- 
preme court  of  Indiana  in  the  case  of  Paddock  v.  Watts, 
116  Ind.,  146,  18  N.  E.,  518,  9  Am.  St  Bep.,  832;  in 
which  case  it  was  said : 

"Where  one  lays  all  the  facts  before  counsel,  and  acts 
in  good  faith  npon  an  opinion  given,  be  is  not  liable  to 
an  action,  even  though  it  turn  out  that  he  was  mis- 
taken. But  in  order  that  he  may  obtain  immunity,  he 
must  have  made  a  full  and  fair  statement  of  all  the  facta 
known  to  him."  Adams  v.  Bicknell,  126  Ind.,  210,  25 
N.  E.,  804,  22  Am.  St  Rep.,  576. 

In  analogy  to  th's  rule  on  the  subject  of  advice  of 
counsel,  it  is  held  that  where  the  judgment  of  conviction 
is  established,  it  is  conclusive  of  the  question  of  probable 
cause,  provided  the  court  had  the  jurisdiction  of  the  par- 
ties and  snbject-matter,  and  the  cause  was  presented  by 
the  prosecuting  witnesses,  and  the  judgment  was  not 
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procured  by  fraud  or  subornation  of  perjury.  Newell  on 
Malicious  Prosecution,  p.  255,  note. 

So  in  ilemphia  Gayoso  Qas  Co.  v.  J.  M.  WUtiamson  et 
at.,  9  HeiEtk.,  343,  the  action  was  to  recover  damages  for 
the  wrongful  suing  out  of  an  injunction.  It  appears  that 
the  injunction  was  granted,  and  jurisdiction  of  the  case 
entertained  by  Judge  Trigg  after  argument ;  and  this 
court  held  that  fact,  as  matter  of  law,  was  sufficient  evi- 
dence of  probable  cause,  until  overturned  by  evidoice 
of  fraud  or  improi)er  conduct  in  procuring  the  deci^on 
to  be  made. 

The  ehai^e  of  the  circuit  judge  on  the  trial  of  the 
present  case  is  further  attacked  upon  the  ground  that  he 
inatmcted  the  jury  that  whether  the  opinion  of  the  attor- 
ney-general was  justified  by  the  statute  was  a  question 
to  be  determined  by  them.  The  court  was  clearly  in 
error  in  giving  this  instruction.  The  question  of  proba- 
ble cause  is  a  mixed  question  of  law  and  fact  Whether 
the  circumstances  alleged  to  show  it  are  true  and  existed 
is  a  matter  of  fact,  but  whether,  supposing  them  to  be 
true,  they  amonnt  to  a  probable  cause,  is  a  question  of 
law.  It  is  "the  duty  of  the  court,  when  evidence  has  been 
given  to  prove  or  disprove  the  existence  of  a  probable 
cause,  to  submit  to  the  jury  its  credibility  and  what  facts 
it  proves,  with  instructions  that  the  facts  found  amount 
to  probable  cause,  or  that  they  do  not"  Steioart  v. 
Sonneborn,  98  U.  S.,  187,  25  L.  Ed.,  116. 

This  is  the  established  rule  in  this  State.  Memphis 
Oayoso  Qaa  Co.  v.  J.  M.  'Williamaon  et  al.,  9  Heisk.,  342. 
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la  the  latter  case  it  #a8  held,  while  the  facts  from 
which  probable  cause  is  to  be  deduced  are  to  be  tried  by 
tbe  jury,  the  deduction  as  matter  of  law  must  be  made 
by  the  court  This  must  be  done  in  one  of  two  modes : 
Either  the  court  must  state  hypothetically  to  the  jury 
the  facts  relied  on  by  both  sides,  and  whether  or  not  they 
will,  if  established,  satisfy  the  allegations  in  the  plead- 
ings, or  the  jury  must  find  the  facts  specially,  and  from 
such  special  verdict  the  court  must  determine  whether 
a  reasonable  man  would  tutve  instituted  a  suit  on  them. 

ReverBed, 


TENNESSEE  REPORTS.  [Vol.  114 


TbompBon  t.  Blanka  «t  aL 


TH0UP80N  V.  BLANKS  et  Ol. 

(NasJwiUe.    December  Term,  1904.) 

1.  JUSTICE'S  BXBOUTIOir.  Uen  of  lary  How  proMml. 
The  levy  of  an  execution  from  a  Justice  of  the  peace  bn  land 
create!  a  Hen  from  the  date  of  Its  levy;  but.  In  order  to  con- 
tinue the  Hen  beyond  ten  days  from  the  date  of  the  levy,  ao  aa 
to  affect  third  parties,  Uie  executlton  must  be  filed  and  dock- 
eted In  the  circuit  court  within  the  ten  days,  and  tlie  remain- 
ing iwperB  In  the  case  must  be  returned  by  the  Justice  to  the 
first  term  of  the  court  thereafter. 

Act  cited  and  construed:    Acts  1SS9,  ch.  39,  p.  G4. 

8,     SAKS,    Same,    Not   snlficiant   to   merely   deposit    execation 
In  clerk's  office. 
It  Is  the  filing  and  docketing  that  makes  the  Hen  effective  as  to 
third  persons  alter  the  expiration  of  ten  days  from  the  date  ot 
the  levy,  and  it  is  not  sufficient  to  merely  deposit  the  execu- 
tion la  the  clerk's  olSce. 
Cases  cited:     Hickman  t.  Ferrln,  6  Cold.,  136;  TurhevlUe  t.  Fow- 
ler, 101  Tenn.,  S4,  IG  S.  W.,  677. 
8.    SAME.     Same.     Lien  suspended    until  execation  filed  and 
docketed. 
UnlesB  the  ^ecutlon  is  filed  and  docketed  In  the  circuit  court 
vltUn  the  ten  days,  the  lien  is  suspended,  and  does  not  exiat, 
-aa  against  tblrd  parties,  until  it  la  so  filed  and  docketed. 


mOM  CANNON. 


Appeal   from  Chancery  Court  of  Cannon  County. — 
Waliek  Hancock,  Chancellor. 
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S.  8.  Brown,  for  Thompson. 
Jesse  Davenpobt,  for  Blanks  et  al. 

Mil.  Justice  Wilkes  detivered  the  opinion  of  the 
Court. 

This  is  a  (jnestion  of  priority  between  a  purchaser  and 
an  execution  creditor  on  certain  real  estate  interests. 

Complainant  bought  the  interests  of  his  brothers  J. 
H.  and  H.  L.  Thompson  in  the  estate  of  their  father,  H. 
L.  Thompson,  in  January  and  April,  1903. 

The  father  died  in  Jnlj  thereafter. 

On  the  27th  of  July,  after  the  death  of  their  fatho", 
these  conveyances  were  registered  in  Cannon  county, 
where  the  land  lies. 

It  appears  that  an  execution  issued  upon  a  judgment 
of  justice  of  the  peace  on  July  13,  1903,  and  was  levied 
same  day  apon  the  interests  of  J.  H.  and  H.  L.  Thomp- 
soQ,  and  Vfss  returned  to  the  circuit  court  clerk  July  22, 
1903.  This  fflcecntion  was  after^'ards  withdrawn,  and 
sent  back  to  the  justice  of  the  peace  who  issued  it,  and 
was  returned  to  the  office  of  the  clerk  August  11,  1903, 
and  was  then,  with  the  other  papers  in  the  case,  dock- 
eted. 

The  determination  of  the  qu^tion  at  issue  depends 
apon  the  proper  construction  of  the  act  of  1899  (Acts 
1899,  p.  54,  c.  39),  to  regulate  the  Hen  of  justice's  execu- 
tion levied  on  land. 

The  first  section  of  that  act  provides,  in  substance, 
that  when  ten  days  have  expired  after  the  levy  the  title 
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to  the  real  estate  shall  not  be  affected  as  to  third  parties 
until  said  execution  or  the  papers  in  the  cause  are  filed 
in  the  circuit  court  of  the  county  where  the  land  lies. 

The  second  section  provides  that  the  officer  making  the 
levy  shall  within  ten  days  thereafter  return  the  execu- 
tion to  the  circuit  court,  when  said  cause  will  be  at  once 
docketed,  and  he  will  return  the  fact  of  the  return  of 
said  execution  to  the  circuit  court  to  the  justice  issuing 
the  execution,  whereupon  the  justice  shall  file  the  re- 
maining papers  in  the  cause,  as  now  required  by  law. 

The  object  and  purpose  of  the  law  is  to  prevent  secret 
liens  under  justices'  judgm^its  by  requiring  the  execu- 
tions levied  on  the  land  to  be  filed  and  docketed  in  the 
circuit  court  of  the  county  where  the  land  lies. 

It  appears  that  the  execution  was  levied  and  returned 
to  the  circuit  clerk  before  the  conveyance  to  complainant 
was  registered,  but  it  was  not  docketed  or  filed  by  the 
clerk.  It  was  then  withdrawn,  leaving  nothing  to  show 
the  levy  in  the  clerk's  office,  and  was  not  returned  and 
docketed,  as  the  law  requires,  until  after  the  conveyance 
to  complainant  was  registered. 

While  the  act  is  somewhat  ambiguous  and  indefinite, 
its  evident  meaning  is  that  the  levy  of  an  execution  from 
a  justice  of  the  peace  on  land  creates  a  lien  from  the  date 
of  its  levy ;  but,  in  order  to  continue  the  lien  beyond  the 
ten  days  from  the  levy,  the  execution  must  be  returned 
to  the  circuit  clerk  and  filed  and  docketed  in  the  court. 
Within  ten  days  after  the  levy  is  made  the  officer  making 
the  levy  must  notify  the  justice  who  has  charge  of  the 
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papers  in  the  case  in  which  the  execution  is  issued  of  the 
fact,  and  the  justice  must  therenpon  file  the  remaining 
papers  in  the  cause,  as  now  required  by  law,  in  order 
that  the  property  may  be  condemned  for  sale. 

If  the  execution  ia  filed  and  docketed  within  ten  days 
after  its  levy,  and  the  papers  are  returned  by  the  justice 
of  the  peace,  as  heretofore  required  by  law — that  is,  to 
the  first  term  of  the  court  thereafter — then  there  will 
continue  a  lien  from  the  date  of  the  levy,  as  to  third 


The  question  arises,  what  effect  shall  be  given  to  the 
levy  if  the  execution  is  not  filed  and  docketed  in  the  cir- 
cuit court  within  the  ten  days,  although  it  may  be  de- 
posited in  the  office  of  the  clerk  oE  that  court? 

In  Hickman  v,  Perrin,  6  dold.,  135,  it  was  held  that 
when  a  deed  is  noted  for  registration  in  the  register's 
office,  and  withdrawn  before  registration  by  the  party 
beneficially  interested,  it  gives  no  priority,  and  it  only 
takes  effect  from  the  date  of  its  return  to  the  office.  See, 
also,  Turbeville  v.  Fowler,  101  Tenn.,  94,  46  S.  W.,  677. 

We  are  of  opinion  that  it  is  the  filing  and  docketing 
that  makes  the  lien  effective  as  to  third  persons,  after 
the  expiration  of  ten  days  from  the  date  of  the  levy ;  and 
unless  the  execution,  or  the  papers  including  the  execu- 
tion, are  filed  and  docketed  within  the  ten  days,  the  lien 
is  suspended,  and  does  not  exist,  until  they  are  filed  and 
docketed. 

We  are  of  opinion,  therefore,  that  the  purchaser  is  en- 
titled to  priority  in  this  case,  and  the  decree  of  the  court 
of  chancery  appeals  is  affirmed. 
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Faxnb  v.  Sattebfield. 

{Nashville.    December  Term,  1904.) 

L.    APPBALu    Doaa  not  Ua  until  final  dscialon. 
It  Is  a  we'l-settled  rule,  save  wbere  cbanged  by  statute,  that  ques- 
tlons  arising  In  the  course  of  legal  proceeding  cannot  be  re- 
viewed in  an  appellate  court  until  a  Snal  decision  In  the  cause 
liaa  been  rendered  In  the  court  below. 

Cases  cited:  Brans  v.  ShleldB,  S  Head,  71;  Kendall  t.  Lassitef, 
es  Ala.,  181;  Lester  t.  Berkowiu,  12E  Dl.,  307,  17  N.  E..  706; 
Pistor  T.  HaCQeld,  46  N.  Y.,  24S;  Luxtoo  v.  North  Rlrer  Bridge 
Co.,  147  U.  S,  887. 

1,  SAKE  By  statute,  allowed  befon  final  decision  only  in 
equity  cases 
The  appeal  allowed  before  final  decree  bj  statute  {Code,  see. 
4889  (HO)  U  confined  to  equity  caes,  tried  ellber  In  the  cir- 
cuit or  tbanrery  court,  and  cannot  be  granted  In  a  case  iavolr- 
Ing  no  equitable  principle. 

Code  cited  and  construed:  Sees.  4887,  4888,  4889  (3.);  sees.  3S72. 
S873.  £874  (M.  &  V.);  sees.  31E6,  31E6,  3167  (T.  A  S.  and  1858). 

9.  BAMS.  Oase  where  premature. 
An  action  to  rerofer  damages  for  deceit  alleged  to  hare  been 
practiced  Id  tbe  sale  and  purchase  of  real  estate  does  not  fall 
within  the  provislone  of  the  Code  cited  Id  headnote  above, 
numbered  2,  and  Id  such  case  an  appeal  In  the  nature  of  a  writ 
of  error  will  Dot  He  from  the  action  of  the  trial  Judge  Id  sub- 
talnlng  one  ground  of  demurrer  d  rerted  to  onl;  a  part  of  plaln- 
UfTB  claim  and  not  to  the  whole  declaration,  and  orerrullns 
other  grounds  of  the  demurrer  to  the  whole  declaration. 
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FROM  8UHNBR. 


Appeal  in  the  nature  of  a  writ  of  error  from  the  Cir- 
cuit Court  of  Sumner  county. — B.  D,  Bell,  Judge. 

W.  W.  PABDUE  and  Seat  &  Seay,  for  Payne. 

"W.  A.  Odild,  for  Satterfield. 

Mb.  Chief  Justice  Beabd  delivered  the  opinion  of 
the  Court 

The  plaintiff  in  error  sued  the  defendant  in  error  to 
recover  damages  for  the  deceit  alleged  to  have  been  prac- 
ticed by  the  latt^'  upon  the  former  iu  the  purchase  of 
c^^in  real  estate.  To  the  original  and  amended  decla- 
rations seven  grounds  of  demurrer  were  allied,  alt  of 
which  were  overruled  except  the  fourth  ground,  which 
was  directed  to  that  part  of  the  declaration  which  sought 
a  recovery  for  att<)rney  fees  incurred  by  the  plaintiff  in 
error  in  a  certain  action  instituted  by  a  third  party 
against  htm,  seeking  to  recover  commission  as  real  estate 
agent  in  and  about  the  sale  of  the  land,  with  regard  to 
which  it  is  alleged  in  the  declaration  the  deceit  was  prac- 
ticed by  the  defendant  in  error.  In  other  words,  that 
ground  of  demurrer  was  directed  to  only  a  part  of  the 
claim  of  the  plaintiff,  and  not  to  the  whole  of  his  decla- 
ration. Both  parties,  being  dissatisfied  with  the  action 
of  the  trial  judge  in  disposing  of  the  demurrer,  prayed 
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and  were  granted  an  appeal  in  the  nature  of  a  writ  of 
error.  Tbe  record  thus  presents  the  question  of  prema- 
turity in  the  granting  of  tlie  appeal. 

It  is  a  well-settled  rule,  save  where  changed  by  stat- 
ute, that  questions  arising  in  a  course  of  legal  proceed- 
ings cannot  be  reviewed  in  an  appellate  court  nntil  a 
final  decision  in  the  cause  has  been  rendered  below. 
Evans  v.  Shields,  3  Head,  71 ;  Kendall  v.  Lassiter,  68 
Ala.,  181 J  Lester  v.  Berkowitz,  125  III.,  307,  17  N.  E., 
706;  Pistor  v.  Hatfield,  16  N.  Y.,  249;  Luxton  r.  North 
River  Bridge  Co.,  147  U.  8.,  337,  13  Sup.  Ct.,  356,  37.  L. 
Ed.,  194.  This  rule  was  designed  to  avoid  the  delay  and 
confusion  arising  from  multiplied  and  successive  ap- 
peals from  interlocutory  decisions  on  matters  arising  in 
the  progress  of  the  cause  before  final  judgment.  It  is  In- 
sisted, however,  that  there  is  to  be  found  in  section  4889 
of  Shannon's  Code  a  provision  which  modifies  this  rule, 
so  as  to  remove  the  objection  that  the  present  appeal  is 
premature.  That  section  is  as  follows:  "The  chancel- 
lor or  circuit  judge  may  in  his  discretion  allow  an  ap- 
peal from  his  decree  in  equity  causes,  determioing  the 
principle  involved  and  rendering  an  account  for  a  sale 
or  partition  before  the  account  is  taken  or  the  sale  or 
partition  is  made;  or  he  may  allow  such  appeal  cm  over- 
ruling a  demurrer;  or  he  may  allow  any  party  to  appeal 
from  a  decree  which  settles  bis  right  although  the  case 
may  not  be  disposed  of  as  to  others." 

This  section  is  part  of  article  7  of  chapter  14,  which  is 
entitled  by  Mr.  Shannon,  in  his  edition  of  the  Code,  "Ap- 
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peal  from  the  Circnit  and  Chjancery  Court  in  Equity 
Casea"  Section  4887  of  that  article  provides  that  either 
party  dlBsatisfied  with  the  judgment  or  decree  of  the  cir- 
cuit or  chancery  court  in  a  matter  of  equity,  tried  ac- 
cording to  the  forms  of  the  chancery  court,  may  on  ap- 
peal hare  a  re-examination  in  the  supreme  court  of  the 
whole  matter  of  law  and  fact  appearing  in  the  record. 
Section  4688  provides  for  the  trial,  upon  a  demand  of 
either  party,  of  issues  of  fact  in  the  chancery  court  Then 
follows  section  4889,  which  has  just  been  quoted.  We 
•  think  that  the  appeal  allowed  before  a  final  decree  pro- 
Tided  for  in  this  section  is  by  its  terms  and  by  its  loca- 
tion in  the  Code  necessarily  confined  to  equity  eases 
tried  either  in  the  circuit  or  chancery  .court,  and  that 
such  a  case  as  is  the  present,  involving  no  equitable 
principle,  is  not  within  the  provision  of  the  section,  and 
that  the  parties  thereto  are  not  entitled  to  its  benefit 

In  the  case  at  bar  there  has  been  no  final  decision.  The 
court  below  has  determined  tiiat  one  of  the  claims  set  op 
I>y  the  plaintiflF  is  not  maintainable  at  law,  but  has  over- 
ruled all  the  other  grounds  of  demurrer,  and  has  thus 
put  the  defendant  to  the  necessity  of  pleading  to  all  the 
other  parts  of  the  declaration.  As  to  these  parts  the 
trial  judge  has  held  that  they  alleged  good  causes  of  ac- 
tion, with  regard  to  which  the  plaintiff  ia  entitled  to 
a  trial  at  law. 

The  case  is  therefore  dismissed  from  the  docket  be- 
cause of  the  prematurity  of  the  appeal,  and  it  is  remand- 
ed to  the  circnit  court  for  further  action. 
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Dank  of  Winchestee  v.  White. 
(Nashville.     December  Term,  1904.) 

1.    CHAROBBT  PLBADIKa  AND  PBACTIOB.    DefcoiM  Of  oat 

•tandiiiK  tltla  must  be  pleaded,   when. 

A  defendant  In  as  action  to  recover  an  unpaid  balance  of  pur- 
chase money  for  land  bought  by  him,  who  alao  Buea  by  cross 
bill  to  recover  purchase  money  already  paid,  on  tbe  ground  of 
a  breach  of  the  warranty  of  title,  cannot  produce  in  evidence 
a  deed  tend.ng  to  show  an  outstanding  title  superior  to  t^at  • 
of  his  vendor,  without  pleading  same.  {Post,  pp.  66-68.) 
9.  &£&  ADJDDIOATA.  Vendor  not  bound  by  judgment  afrainet 
vendee,  when. 

The  vendor  of  land  suing  for  the  purchase  price  Is  not  concluded 
by  a  Judgment  against  his  vendee  In  an  action  of  electmerit 
In  which  (he  vendor  was  not  a  party  and  In  the  defense  of 
which  he  was  not  allowed  to  participate.  {Pott.  pp.  61,  6S,  74.) 
3.  snPRBHB  COURT.  WUl  not  remand  for  amendment  of  plead- 
ing -where  justice  haa  been  done. 

Tbe  supreme  court  will  not  remand  a  case  In  order  that  addi- 
tional pleadings  may  be  filed,  unless  It  can  see  that  Justice  '' '  - 
not  been  done,  and  that  It  would  In  all  probability  be  done  by 
making  the  remand.     (Post,  pp.  68-75,  and  espetia'Iy  73.) 

Code  cited  and  construed:  Bee.  4906  (S.) ;  sec  38S9  (M.  &  V.) ; 
sec.  3170  (1868). 

Cases  cited:  Henderson's  Admr.  v.  King,  4  Hayw.,  94,  93;  Cain 
V.  Kersay,  4  Terg.,  443;  Oamer  v.  Hewett's  H^lrs.  2  Tefg.,  498; 
Wilson  V,  Smith.  G  Yerg.,  379;  Stovall  v.  Bowers,  10  Humph.. 
660;  Mct'indlenH  v.  Polk  &  Wnlltpr.  10  Hnmph..  flIT.  6-1:  Smitli 
T,  Garden,  1  Swan,  28;  Cowan  v.  Dodd,  3  Cold.,  283,  2S1;  Orider 
T.  Harbison,  6  Cold.,  208,  214;  Charles  v.  Taylor,  1  Heisk.,  528; 
Saylors  v.  Baylors,  8  Heis.,  G26:  Btewart  v.  Qlenn,  3  Helsk., 
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S81:  Smith  T.  Hlnson,  4  Helak.,  S60,  256;  Thunnan  t.  Jenkins, 
I  2  Bast.,  429;  Fogg  v.  Union  Bank,  4  Baxt.,  $19,  641;  Wood  T. 

Neely,  7  Baxt,  590;  Brans  v.  Ttompson,  12  Hdek.,  S38;  McKln- 
!  ler  T.  Sherry,  2  Lea,  201;   McBwen  r.  QlllsBpIe,    S   Lea,    204; 

I  Puckett  V.  RlchardEon,  6  Lea,  64;  Settle  v.  Marlow,  12  Lea,  472, 

474,  47B;  Smith  t.  Carter.  16  Lea,  627;  Bank  of  Jamaica  v.  Jef- 
ferson. 92  Tenn.,  637,  642;  Bond  t.  Montague,  67   Tenn.,   727; 
Anderson  Co.  v.  Hays,  99  Tenn.,  G42,  ES7;  Mfg.  Co.  v.  Weathsrly, 
i  101  Tenn.,  31S.  322;  Schilling  v.  Darmodr,  102  Tenn.,  439,  449, 

I  '50;  Sully  T.  Cblldreaa,  106  Tenn.,  103,  120;   Sawyers  t.  Saw- 

;  yers,  106  Tenn.,  697,  606,  606;  Caesar  t.  Harris,  lOS  Tenn.,  6E3. 

4.     SAKE.    Same.    Will  not  remand  lor  additional  pleadings  ii 
party  aaking  is  guilty  of  colpabla  neglignnce- 
The  supreme  court  vUI  not  remand  a  case  in  order  that  addi- 
tional pleadings  may  be  filed,  if  the  party  seeking  the  remand- 
ment  has  been  guilty  of  culpable  nesHsence.     iPost,  pp.  70-7E.} 
See  Code,  and  caaaa  died  unc*'  *  beadnote  S. 


fhom  franklin. 


Appeal  from  Chancery  Court  of  Franklin  County.— 
T.  AI.  McCoNNELL,  Chancellor. 

James  Tayloe,  T.  A.  Embeet  and  Ltnch  &  Lynch, 
for  Bank. 

Oeoege  E.  Banks,  tor  Whita 


Me.  Josticb  Neil  delivered  the  opinion  of  the  Court. 
The  facts  out  of  which  the  question  for  decision  arises 
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Some  years  ago  the  cMnplainant  sold  to  the  defendant 
a  track  of  2,000  acres  of  land  lying  in  the  mountains  of 
Franklin  county  at  $3,000,  $1,500  of  which  was  paid  in 
cash,  and  for  the  tialance  a  promissory  note  of  $1,500 
was  executed.  After  this  time  White  was  sned  in  eject- 
ment by  R.  A,  Alger,  and  the  land  was  recovered  from 
him.  The  complainant  in  the  present  case  was  not  noti- 
fied by  White  to  take  chaise  of  the  litigation  so  as  to  pro- 
tect itself  upon  its  warranty,  and  in  fact  was  not  per- 
mitted by  White  to  do  so.  It  craved  of  White,  after  the 
decree  was  entered  against  him,  the  privilege  of  prosecu- 
ting an  appeal  to  this  court  in  the  name  of  White,  offer- 
ing to  protect  him  against  the  costs;  but  White  would 
not  agree  to  this.  Subsequently,  with  a  view  to  protect- 
ing itself,  the  bank  attempted  to  prosecute  a  hill  of  re- 
view for  the  purpose  of  reviewing  the  judgment  ob- 
tained in  that  case,  but  the  court  held  he  was  not  in  a 
position  to  maintain  such  a  bill,  not  being  a  party  to  the 
record. 

It  should  also  be  stated  that  pending  the  proceedings 
in  the  Alger  case  the  bank  offered  to  take  a  reconveyance 
of  the  land  from  White,  and  to  return  to  him  the  money 
he  had  paid,  but  White  declined  this  proposition. 

Pending  the  proceedings  in  the  Alger  case  the  bill  in 
the  present  case  was  filed  by  the  bank  to  collect  the  bal- 
ance of  the  purchase  money,  Tliereupon  a  cross  bill  was 
filed  by  White  to  recover  of  the  bank  the  $1,500  pre- 
viously paid  to  it,  and  interest  thereon ;  the  ground  of  ac- 
tion stated  in  the  cross  bill  being  that  tiie  bank  had  war- 
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ranted  the  title  to  the  land,  and  the  title  had  failed  by 
reaaon  of  the  recovery  in  the  Alger  case.  In  the  answer 
to  the  cross  bill  the  bank  set  np  aa  a  defense  the  facts 
above  stated  with  Tef^ence  to  its  efforts  to  protect  itself 
in  the  litigation  with  Alger,  in  which  the  land  bad  been 
lost,  and  the  further  fact  that  the  title  which  it  had  con- 
veyed to  White  was  older  than  the  Alger  title,  and  that 
the  gronnd  on  which  Alger  recovered  the  land  was  nn- 
tme  in  fact;  that  is,  that  Alger  bad  been  enabled  to  re- 
cover throngh  proof  of  seven  years'  adverse  possession, 
when  in  fact  "the  possessions"  under  which  this  claim 
was  based  did  not  rest  npon  the  land  at  aJl,  but  upon 
another  and  different  tract;  and  that  White  had  lost  the 
anit  through  his  own  negligence. 

The  chancellor  rendered  a  decree  against  the  com- 
plainant in  the  original  bill  and  in  favor  of  the  cros»- 
ccnnplainant,  holding,  that  complainant  was  bound  by 
the  proceedings  in  the  Alger  case,  and  sbould  not  be  per- 
mitted to  prove  that  the  supposed  Alger  possessions  did 
not  in  fact  exisL  On  appeal  to  this  court  at  a  former 
term  It  was  held  that  complainant  bank  was  not  bonnd 
by  the  proceedings  in  the  Alger  case,  the  decree  of  the 
chancellor  was  reversed,  and  the  cause  was  remanded 
to  allow  complainant  to  introduce  the  evidence  referred 
to,  and  for  further  proceedings. 

When  the  case  again  reached  the  chancery  court,  the 
complainant  fully  proved  that  its  title  was  the  older,  and 
that  Alger  never  had  possession  of  the  land.    The  cross 
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complainant,  Whit^  then,  instead  of  renewii^  tbe  liti- 
gation OD  the  lines  laid  down  in  the  pleadii^  above  re- 
cited, introdaced  evidence  of  a  deed  made  to  one  Tanl, 
which  on  its  face,  when  taken  in  connection  with  the 
chain  of  title  under  which  the  complainant  claimed,  par- 
ported  to  be  superior  to  the  complainant's  title.  The 
cross  complainant,  however,  filed  no  additional  plead- 
ings, hence  there  were  no  pleadings  which  would  justify 
the  introduction  of  the  before  mentioned  deed  in  evi- 
denca  Objection  was  made  bj  the  complainant  in  the 
court  below  to  the  introduction  of  this  deed  on  the 
ground  that  there  were  no  pleadings  to  justify  it;butthia 
objection  was  overruled  by  the  chancellor,  and  the  deed 
admitted.  The  purpose  of  introducing  the  deed  was, 
of  course,  to  show  that  the  complainant  had  no  title  to 
the  land  which  it  had  sold  to  the  defendant  and  cross 
complainant ;  hence  that  there  was  no  consideration  for 
the  note  which  White  had  executed  to  it,  and  that  he 
had  got  nothing  for  the  monej  which  he  had  paid  to  it 
The  chancellor  decreed  in  favor  of  White,  but  on  ap- 
peal to  this  court  the  cause  was  referred  to  the  court 
of  chancery  appeals,  and  in  that  court  the  decree  was  re- 
versed. However,  the  court  of  chancery  appeals  declin- 
ed to  rendo*  a  decree  in  favor  of  the  bank  for  the  balance 
of  the  purchase  money  due,  but  directed  that  the  cause 
should  be  remanded  to  the  chancery  court  of  Franklin 
county,  to  the  end  that  proper  pleadings  might  be  filed 
which  would  justify  the  introduction  of  the  deed.  The 
ground  of  the  action  of  the  court  of  chancery  appeals  in 
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making  the  remand  was  that  in  ita  opinion  justice  re- 
quired such  course  in  order  tliat  the  rights  of  the  parties 
might  be  correctly  determined.  The  court  of  chancery 
appeals,  howero-,  found,  as' it  seems,  that  under  the  deed 
of  the  complainant  bank  there  had  been  seven  years'  ad- 
verse possession  as  against  the  title  of  TanI  or  the  heirs 
of  Taol ;  or  at  least  strong  grounds  for  so  believing  are 
stated  in  the  opinion  of  this  court 

There  can  be  no  doubt  of  course,  that  the  decree  of  the 
court  of  chancery  appeals  was  correct,  in  so  far  as  it  de- 
nied any  relief  to  White  by  reason  of  the  Taul  deed,  or 
as  based  on  that  deed,  for  the  reason  that  there  vere  no 
pleadings  under  which  that  deed  could  be  introduced. 

In  the  assignment  of  errors  filed  in  this  court  by  the  ' 
complainant  several  grounds  are  laid  on  which  to  base 
the  conclusion  that  the  Taul  deed  was  not  a  valid  deed. 
This  deed  is  on  record  in  the  r^^ter's  office  of  Frank- 
lin conn^,  and  purports  to  have  been  made  upwards  of 
sixty  years  ago.  It  does  not  appear  that  either  Taul  or 
his  heirs  ever  rec(^;nized  the  deed,  or  claimed  under  it, 
or  claimed  the  land  in  any  way.  It  does  appear  that 
George  Gray,  the  allied  vendor  of  Taul,  at  his  death 
devised  this  land  to  his  son,  under  whom  the  bank  pur- 
chased. It  is  probable  that,  if  the  TanI  deed  was  ever  a 
real  conv^ance,  it  was  Ifmg  ago  cancelled  or  rescinded 
by  the  parties;  otherwise  it  is  not  probable  that  George 
Gray  would  have  attempted  to  devise  it.  However  we 
shall,  for  the  purpose  of  the  discussion  which  follows, 
asstune  that  the  Taul  deed  was  a  valid  deed  at  its  incqp- 
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tiOD,  and  that  it  has  never  been  cancelled.  From  this 
standpoint  we  shall  state  the  qnestion  which  ve  r^ard 
as  decisive  of  the  case. 

The  qnestitm  tor  determiDation  is  whetho'  the  court 
of  chancery  appeals  acted  correctly  in  remanding  the 
case  with  leave  to  White  to  file  additional  pleadii^s. 

In  order  lo  properly  dispose  of  this  matter,  we  have 
deemed  it  advisable  to  re-examine  all  of  onr  anthorities 
bearing  upcm  the  sabject,  and  have  done  so. 

We  have  a  statute  which  regulates  the  practice  Shan- 
non's Code  section  4906  (Code  1858,  section  3170),  and 
numerous  decisitms  ccmstming  this  sectitm. 

We  have  also  several  cases  which  were  decided  by  the 
court  before  the  enactm^it  of  the  Code  of  1858,  with 
which  the  above  section  originated. 

These  prior  cases  are  Senderson'8  Adm'r  v.  King,  4 
Hayw.,  94,  98;  Cain  v.  Keraay,  1  Tei^.,  443;  Gamer  v. 
Heioet's  Eeira,  2  Ta^.,  498;  Wilson  v.  Smith,  5  Terg., 
379 ;  Btovall  v.  Bowsers,  10  Humph.,  560 ;  McCandless  v. 
Polk  &  Wolfcer,  10  Humph.,  617,  621;  fifmyifc  t.  Garden, 

1  Swan,  28. 

The  cases  since  the  enactment  of  the  section  of  the 
Code  above  referred  to  are  as  follows :  Cowan  v.  Dodd, 
3  Cold.,  283,  284;  Orider  v.  Harbison,  6  Cold.,  208,  214; 
Charles  v.  Taylor,  1  Heiak.,  528 ;  Saylors  v.  Sailors,  3 
Heisk.,  526 ;  8teu>art  v.  Olenn,  3  Heisk.,  681 ;  Smith 
V.  Hinson,  4  Heisk.,  250,   256;    Thurman  v.  Jenkins, 

2  Baxt,  429;  Fogg  v.  Union  Bank,  4  Baxt,  639,  541; 
Wood  V.  Necly,  7  Bazt.,  690 ;  Evans  v.   Thompson,  12 
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Heisk.,  538;  McKinley  t.  Sherry,  2  Lea,  201;  MoEvsen 
T.  Gillespie,  3  Lea,  204;  Puckett  t.  Richardson, 
6  Lea,  64;  Settle  v.  Marlow,  12  Lea,  472,  474,  475; 
Smith  T.  Carter,  16  Lea,  B27 ;  Bank  of  Jamaica  v.  Jeffer- 
son, 92  Tenn.,  537,  542,  22  S.  W.,  211,  36  Am.  St  Rep., 
100;  Bond  V.  Montague,  97  Tenn.,  727,  37  B.  W.,  699; 
Anderson  Co.  t.  Hays,  99  Tenn.,  542,  667,  42  S.  W.,  266; 
Mfg.  Co.  V.  Weatherly,  101  Tenn.,  318,  322,  47  S.  W., 
432;  Schilling  t.  Darmody,  102  Tenn.,  439,  449,  450,  52 
S.  W.,  291,  73  Am.  St.  Rep.,  892;  Sully  t.  Childress,  106 
Tenn.,  109,  120,  60  8.  W.,  499,  82  Am.  St  Rep.,  875; 
Satcyers  T.  Soicyera,  106  Tenn.,  597,  605,  606,  61  S.  W., 
1022;  Caesar  v.  Harris,  108  Tenn.,  653,  69  S.  W.,  731. 
The  section  of  the  Code  referred  to  reads  as  follows : 
"The  court  shall  also,  in  all  cases,  where,  in  its  opin- 
ion complete  JQBtice  cannot  be  bad  by  reason  of  some  de- 
fect in  the  record,  want  of  proper  parties,  or  oversight, 
without  culpable  negligence,  remand  the  cause  to  the 
court  below  for  further  proceedings,  with  proper  direc- 
tions to  effectuate  the  object  of  the  order,  and  upon  such 
terms  as  may  be  deemed  right." 

Most  of  the  decisions  before  the  Code  {Henderson  t. 
King,  Wilson  v.  Smith,  Stovall  v.  Bousers,  McCandiess 
V.  Polk  <£  Walker)  and  some  of  the  cases  decided  since 
the  Code  {Coican  v,  Dodd,  Qrider  v.  Harbison,  Charles 
T.  Taylor,  Saylors  t.  Saylors,  Stewart  v.  Qlenn,  Smith  v. 
Binson,  Evans  v.  Thompson),  seem  to  lay  down  the  doc- 
trine broadly  that  the  court  will  remand  for  the  purpose 
of  filing  new  pleadings  or  making  additiraial  proof  where 
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it  can  be  seen  that  JuBtice  haa  not  been  done  as  the  case 
Ettands,  (V  that  Boch  new  pleadings  and  evidence  are  nec- 
CBBary  for  the  purpose  of  effecting  jnstice.  These  cases 
do  not  seem  to  qualify  the  duty  referred  to  bv  any  ctm- 
sideration  of  n^ligrace  on  the  part  of  the  person  to  be 
benefited  by  such  remand.  However,  nothing  is  said  in 
either  of  the  cases  just  referred  to  that  would  justify  the 
Btatemrat  that  any  serions  negligence  could  be  OTcr- 
lo(^ed. 

In  two  of  the  earlier  cases  (Cain  r.  Ker$ay  and  Qar- 
ner  t.  HetDeft  Heirs),  the  rule  is  recognized  that  there 
should  be  no  remand  if  there  has  been  a  culpable  n^li- 
gence  on  the  part  of  the  person  applying  therefor.  In 
several  of  the  later  cases  {Fogg  v.  Union  Bank,  McEvsen 
V.  OUlespie,  Anderson  Co.  v.  Says,  Mfg.  Co.  v.  Weath- 
erly,  SchUUng  v.  Darmody)  this  point  has  been  emphar 
enzed. 

It  is  not  essential  that  we  should  consider  separately 
each  of  the  authorities  referred  to  in  this  opinion,  but  it 
will  be  found  useful,  as  we  thinh,  to  refer  to  a  few  in- 
stances where  the  court  has  deemed  the  oversight 
not  a  culpable  one,  and  to  others  in  which  it  has  adjudg- 
ed that  the  negligence  was  culpable.  In  Wood  v.  Neely, 
the  case  was  remanded  to  enable  the  party  to  prove  that 
a  certain  instrument  of  writing  in  his  possession,  the 
basis  of  the  suit,  had  been  assigned  to  him.  There  was 
no  eontrovei^  in  the  court  below  on  the  subject  of  the 
assignment,  and  the  testimony,  while  necessary,  was  in 
the  nature  of  formal  evidence.    In  Settle  y.  Marlow,  tiie 
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oversight  consisted  in  failing  to  prore  that  a  person  was 
dead  whose  death  was  assumed  by  the  party  because  ap- 
parently notorious.  In  Smith  v.  Carter,  the  oversight 
consisted  in  failing  to  prove  the  value  of  a  certain  lot 
claimed  as  hMnestead.  In  Bank  of  Jamaica  y.  Jefferson, 
the  oversight  was  in  the  failure  to  prove  the  formal  fact 
of  the  corporate  existence  of  the  complainant  In  Saw- 
yers T.  Sa-toyers,  it  appeared  that  the  court  and  counsel 
in  the  trial  below  had  both  erroneously  assumed  that  the 
answer  of  <Mie  of  the  defendants  was  evidence  against  an- 
other. A  remand  was  allowed,  in  order  that  proof  might 
be  made  covering  the  point  for  which  the  parties  had  pre- 
viously depended  upon  the  answer.  In  Caesar  v.  Har- 
ris, it  appeared  that  the  chief  controversy  in  the  case  was 
over  the  validity  of  a  tax  sale,  but  in  the  course  of  the 
litigation  it  became  necessary  for  one  of  the  parties  to 
rdy  uprm  a  certain  deed  not  arising  in  the  main  contest. 
He  asked  leave  in  the  court  below  to  prove  this  deed,  but 
tiiis  was  denied  him.  This  court  held  that  the  oversight  ■ 
was  not  culpable,  in  view  of  the  fact  that  the  attention 
of  the  parties  was  directed  to  the  main  contest  In  all 
of  the  forgoing  cases  just  cited  the  court  was  able  to 
see  that,  with  the  missing  testimony  in,  the  party  desir- 
ing it  would  be  successful,  and  that  justice  would  be 
subserved  l^  the  remand. 

We  shall  now  refer  to  some  of  the  cases  wherein  the 
court  held  that  by  reason  of  culpable  negligence  the  re- 
mand should  be  denied.  In  Coin  v.  Kersay  the  demand 
was  refused  because  the  defect  was  such  as  might  have 
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been  corrected  in  the  court  below  by  simply  asfcing  for 
an  amendment  In  Qarner  t.  Hetoet'a  Heirs  the  court 
pointedly  referred  to  the  fact  that  the  case  had  once  be- 
fore been  remanded  for  failure  on  the  part  of  the  com- 
plainant to  put  in  certain  pleadings.  Speaking  to  the 
subject,  the  court  said:  "It  ia  moved  that  this  cause  be 
remanded  to  said  chancery  court  for  further  proofa  We 
&re  unhesitatingly  of  the  opinion  that  this  ought  not  to 
be  done.  Without  tbe  evidence  which  it  is  confessed  is 
wanting,  the  complainant  has  failed  in  making  out  a  case 
for  the  interference  of  this  court  The  practice  insisted 
on  would,  in  effect,  make  tbe  hearing  in  the  chancery 
court  an  experiment.  We  will  not  say  that  no  case  could 
arise  where  this  court  would  remand  a  cause ;  but  cer- 
tainly, to  justify  it,  the  case  must  be  one  where  it  would 
be  apparent  that  great  injury  would  result  from  a  denial 
of  a  motion  like  the  present.  This  cause  has  been  once 
remanded,  and  that  for  a  failure  on  the  part  of  the  com- 
plainant in  not  putting  ia  his  replications  to  the  an- 
swers," etc. 

In  Fogg  v.  Union  Bank  the  remand  was  denied  on  the 
ground  that  the  facts  existed  and  were  in  the  know- 
ledge of  the  parties  at  tbe  time  the  bill  was  filed ;  that  a 
demurrer  had  called  attention  to  the  want  of  the  very 
allegations  of  fact  subsequently  sought  to  be  availed  of 
by  the  remand;  and  that  the  litigation  had  been  long 
pending.  Moreover,  the  court  said  that  it  could  not  see, 
from  the  record,  that  justice  had  not  been  done. 
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In  McEwen  v.  Oillespie  the  remand  «as  denied  on  sub- 
stantially the  same  grounds  stated  in  tlie  last  case,  with 
the  exception  that  it  did  not  appear  in  this  case  that  the 
litigation  had  been  long  pending. 

In  Anderson  Co.  v.  Hays  the  remand  was  denied  be- 
cause it  appeared  the  party  had  had  full  opportunity  to 
make  the  proof  desired,  and  failed  to  do  so,  and  the  court 
conld  see  that  justice  had  been  done  as  far  as  possible, 
in  Tiew  of  the  complicated  condition  of  the  accounts  of 
the  defendant. 

In  Mfg.  Co.  v.  Weatherly  the  remand  was  refused  be- 
cause the  party  had  had  ample  time  to  make  proof  of  the 
facts  of  which  he  now  sought  to  arail  himself  by  the  re- 
mand. 

In  Schilling  T.  Darmody  the  remand  was  refused  on 
the  same  grounds. 

The  coDtrolling  principle  in  every  case  is  that,  in  or- 
der to  justify  the  court  in  making  the  remand,  it  must 
be  able  to  see  that  justice  has  not  been  done,  and  that  it 
would  in  all  probability  be  done  by  making  the  remand. 
This  point  is  brought  out  clearly  in  Ev(ms  v.  Thompson, 
Smith  T.  Carter,  Bond  v.  Montague,  Sully  v.  Childress, 
and  Caesar  v.  Sarrie,  as  well  as  in  several  of  the  other 
cases  cited. 

In  considering  the  cases  decided  before  the  Code  and 
comparing  them  with  the  section  of  the  Code  above 
copied,  it  is  clear  that  the  latter  was  but  a  formulation 
of  the  rule  contained  in  all  of  such  prior  cases  when  ex- 
amined in  relation  to  each  other,  and  that  the  cases  since 
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the  Code  section  was  passed,  while  now  emphasiEing  the 
point  that  the  court  must  be  able  to  see  that  justice  has 
not  been  done,  and  now  emphasizing  the  point  that  there 
must  be  no  culpable  negligence,  yet  are  but  broader 
sEatemehts  of  the  contents  of  the  Code  section.  Their 
chief  use,  in  respect  of  the  point  now  under  examina- 
tion, is  to  illustrate  the  meaning  of  the  term  "culpable 
n^ligence"  contained  in  the  statute  by  showing  exam- 
ples of  such  culpable  negligence  and  instances  not  held 
to  amount  to  such  n^ligence. 

We  shall  now  apply  the  foregoing  observations,  as  far 
as  may  be  necessary,  to  the  case  before  the  court 

In  the  first  place,  we  are  not  able  to  see  from  the  re- 
cord, as  it  now  stands,  that  justice  has  not  been  done  to 
the  cross  complainant  and  defendant  Whiteu  His  action 
in  respect  of  the  Alger  case,  his  failure  to  call  on  the 
bank  to  conduct  that  litigation,  and,  subsequently,  his 
refusal  to  permit  the  bank  to  appeal  in  bis  name  on 
securing  him  against  costs,  and  his  refusal  to  accept  a 
rescission  pending  the  controversy  with  Alger,  do  not 
commend  him  to  the  favorable  consideration  of  tbe  court. 
These  circumstances,  combined,  seem  to  indicate  the 
existence  of  bad  faith  on  the  part  of  White,  although  its 
nature  is  not  fully  disclosed,  and  can  only  be  surmised. 

Again,  the  court  of  chancery  appeals  find  that  in  all 
probability  the  Taul  title  has  been  destroyed  by  adverse 
possession.  It  is  true  that  the  language  of  the  court  of 
chancery  appeals  ia  somewhat  indetenuinate,  in  that 
Judge  Wilson  of  tiiat  court  uses  the  expression  that 
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there  was  evidence  "tending  to  show"  thoB  and  thus; 
bat,  reading  the  whole  passage,  and  noting  that  he  does 
not  state  that  there  was  anj  proof  toiding  to  show  the 
contrary,  it  seems  that  the  court  of  chancery  appeals  in- 
tmded  the  statement  referred  to  as  a  finding  of  fact. 
In  addition  to  the  forgoing,  it  seems  probable  that  the 
Tanl  title  wonid  have  continued  to  sleep,  as  it  has  slept 
for  more  than  sixty  years,  if  it  had  not  been  discoTered 
and  restored  to  activity  by  Mr.  White.  It  is  mra-e  than 
probable  that,  if  his  defense  against  the  Alger  claim  had 
be^t  fully  presented,  that  claim  would  have  been  defeat- 
ed. He  (White)  would  have  kept  the  land,  and  the  Taul 
title  would  never  have  been  heard  of.  So,  as  already 
stated,  we  cannot  see,  on  the  record  as  it  stands,  that 
any  injustice  had  been  done  to  Mr.  White. 

In  addition  to  the  forgoing,  we  think  it  was  culpable 
negligence,  in  the  sense  of  the  statute  that  Mr.  White 
did  not  ftle  some  additional  pleadings  covering  the  point 
presented  by  the  Taul  deed,  eq>ecially  in  view  of  the  fact 
that  his  attention  was  called  to  the  point  by  an  exception 
to  the  evidence,  based  on  this  very  ground.  Further- 
more, the  litigation  has  been  long  pending,  and  it  should 
at  some  time  b<e  brought  to  an  end. 

In  view  of  the  foregoing  considerations  we  are  of 
opinion  that  the  court  of  chancery  appeals  erred  in  re- 
manding the  cause.  We  are  further  of  the  opinion  that 
a  decree  should  be  entered  here  for  the  amount  of  com- 
plainant's debt  and  interest,  with  the  costs  of  the 
causes 
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State  v.  Fbankgos  et  at. 
(NaahviUe.    December  Term,  1904.) 

t.    BOIBB  FAOXAS.    Xnamatmial  omiaaion  in  writ. 

A  »etre  fadat,  requiring  the  sureties  upon  a  forfeited  recoKnl- 
■ance  In  a  feloar  case  to.appear  and  show  cause  why  Judgment 
final  should  not  be  taken  against  them,  wUI  not  be  Quashfid  he- 
cause  of  the  omlsslbn  of  the  words  "In  the  name  of  the  State" 
from  the  commandlog  part  of  the  writ  addressed  to  the  sheriD. 

Act  cited  and  construed;  1S9T,  ch.  47. 
9.    BAKE.    Hay  iasna  agrainet  auretiea  alone. 

A  recognizance,  with  sureties,  for. the  appearance  of  a  defendant 
In  a  felony  case  Is  a  Joint  and  several  obligation,  and  a  Kin 
faciat  thereon  may  Issue  against  the  sureties  alone,  without  the 
principal. 

Code  cited  and  construed:  Sec.  4484  (S.);  sec.  S4B4  (H.  ft  V.); 
sec.  2787  (1868). 

Cases  cited  and  approved:  Brewer  t.  State,  fl  Lea,  199;  Daria  t. 
Davis,  G  Lea.  182. 

I.  BXONEHATIOH  OE  BAHi,  Vot  without  aorrender  ol  prin- 
cipal, whMi. 

In  order  to  entitle  the  sureties  on  a  forfeited  ball  bond  to  relief 
under  sec.  SISO  of  the  Code  (Shan.,  sec.  7144),  It  is  Imperatively 
required  that  the  body  of  thetr  principal  be  produced  in  court, 
and  under  that  section  no  relief  can  be  had  without  the  sur- 
render of  the  defendant. 

Code  cited  and  construed:  sees.  GISO,  6181  (1858);  aeca.  6010, 
6011  (U.  ft  v.);  sees.  7144,  7146  (S.). 

k.    BAXS.    Not  prantod  by  coort  except  in  extreme  cases. 
The  power  vested  In  the  court  by  sees.  S1S2,  E183  of  the  Code 
(Shan.,  sees.  7146,  7147),  to  relieve  against  a  forfeited  recog- 
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nlMnce,  Is  to  be  exercised  onlj  In  eitreme  cases,  and  waa  not 
Intended  to  antborlze  courts  to  relieve  sureties  npon  bonds 
and  recoKnlsancee  of  parties  charged  with  crime,  who  hare 
made  default  and  are  bUII  at  large,  merely  because  the  sureties 
have.  In  good  faith  and  at  much  expense,  made  unavailing  ef- 
forts to  recapture  their  principal. 
Code  cited  and  construed:  Sees.  G18Z,  G183  (1858);  sees.  6013, 
6018  (H.  It  v.);  sees.  7146,  7147  (S.). 


FROM  DAVIDSON 


Appeal  from  Criminal  Court  of  DavidsoD  County. — 
W.  M.  Hast,  Judge. 

J.  M.  ANDBBSON  and  W.  D.  Covington,  for  Jackson 
&  Boyd,  Soretiea 

Attoknbt-Genebal  Gates,  for  the  Stat& 


Mb.  JnsncB  Shields  delivered  the  opinion  of  the 
Court 

George  Frankgos  was  indicted  for  a  felony  in  the  crim- 
inal conrt  of  Davidson  county  at  the  November  term, 
1902,  arrested  December  16,  1902,  and  entered  into  re- 
cognizance in  the  penalty  of  |2,500,  with  George  E. 
Jackson  and  R.  F.  Boyd  as  sureties,  for  his  appearance 
at  the  next  January  term  of  that  court. 

When  the  case  was  regularly  reached  upon  the  docket 
at  that  tenn,  February  18,  1903,  Frankgos  was  called, 
but  came  not,  and  made  default,  and  thereupon  forf^- 
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tare  was  taken  upon  his  recc^nizance,  jadgment  nisi  en- 
tered against  his  soreties,  and  scire  facias  awarded,  re- 
qniring  them  to  appear  at  the  succeeding  term  and  show 
cause,  if  any  they  had,  why  final  judgment  shoald  not 
go  against  them.  The  scire  facias  was  duly  served  upon 
the  sureties,  and  they  appeared  and  made  defense  Dec- 
ember 14,  1903,  and  moved  to  quash  the  writ  upon  the 
ground  that  it  did  not  conform  to  tlie  provisions  of 
chapter  47,  page  183,  of  the  Acts  of  1897,  providing  a 
form  for  scire  facias  in  such  ca^es,  and  because  the  de- 
fendant FrankgpB  was  not  included  in  the  writ,  which 
motion  was  overruled. 

Thereupon  Jackson  and  Boyd  filed  a  petition,  aver- 
ring therein  that,  upon  learning  of  the  default  of  their 
principal,  Fraukgos,  they  had  offered  a  reward  of  (200 
for  his  arrest,  and  issued  a  circular,  containing  an  accn- 
rate  description  and  a  photc^raph  of  Fraukgos,  and  an- 
nouncing the  reward,  to  the  chief  of  police  of  every  im- 
portant city  and  the  sheriff  of  every  county  in  every 
State  of  the  United  States,  and  had  sent  special  agents 
and  detectives  to  all  places  where  they  had  any  probable 
ground  to  believe  that  he  was  hiding,  for  the  purpose  of 
finding  and  arresting  him,  and  in  other  ways  had,  in 
good  faith,  made  every  effort  possible  to  locate  and  ar- 
rest their  principal  and  have  him  forthcoming  in  com- 
pliance with  the  terms  of  the  recognizance,  but  without 
success;  and  praying  that  -upon  these  facts  the  court 
exercise  the  powCT  and  discretion  conferred  upon  it  by 
statute  (Code,  sees.  5180-5183;  Shannon's  Code,  sees. 
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7144-7147),  and  relieve  them  from  the  penalty  of  the 
bond  upon  payment  of  costs.. 

The  case  waa  heard  apon  this  petition,  the  arerments 
of  which  were  admitted  to  be  tme,  relief  denied,  and 
judgment  final  entered. 

They  have  brought  the  case  to  this  court,  and  assigned 
errors. 

The  first  ground  of  the  motion  to  quash  the  toire 
facias  is  predicated  upon  the  failure  of  the  writ  to  re- 
cite, as  in  the  to/rm  provided  by  chapter  47,  page  183, 
of  the  Acts  of  1897,  "in  the  name  of  the  State,"  in  the 
commanding  part,  addressed  to  the  sheriff.  There  is 
no  merit  in  this  point.  The  statute  only  requires  the 
writ  to  be  substantially  in  the  form  therein  set  out 
This  one  is  issued  and  runs  in  the  name  of  the  State, 
and  contains  every  material  statement  in  the  form  pre- 
scribed. It  commands  the  sheriff  of  Davidson  county 
to  notify  George  E.  Jackson  and  R.  F.  Boyd  that  a 
conditional  judgment  had  been  rendered  against  them 
in  the  case  of  State  v.  George  Frankgos  at  the  January 
term,  1903,  of  the  criminal  court  of  Davidson  county, 
for  tbe  sum  of  $2,500  and  costs,  upon  a  reci^nizance  of 
the  defendant  and  themselves  as  his  sureties,  and  that 
said  judgment  would  be  made  final  unless  they  appeared 
at  the  next  term  of  said  conrt  and  showed  cause  why  it 
should  not  be  done.  This  complies  fnlly  with  the  stat* 
uto,  and  gives  the  defendants  notice  of  every  fact  neces- 
sary to  enable  them  to  make  all  defenses  they  may  have 
to  a  final  judgment. 
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The  form  of  the  scire  facias  provided  by  the  act  of 
1897  was  intended  to  obviate  the  technical  objections 
that  have  heretofore  been  made  and  sustained  to  pro- 
ceedings to  enforce  bonda  and  recognizances  for  the 
appearance  of  defendants  in  criminal  cases,  hj  provid- 
ing that  a  plain  and  simple  notice  of  the  default  and 
forfeiture,  and  tlie  time  when  the  sureties  are  to  appear 
and  show  cause  why  judgment  final  should  not  be  en- 
tered against  them,  shall  be  sufficient  for  that  purpose; 
being  considered  by  the  general  assembly  necessary  for 
a  more  efficient  and  vigorous  enforcement  of  the  crim^ 
inal  law.  This  is  a  wholesome  statute,  and  it  is  the 
duty  of  the  courts  to  enforce  it  according  to  its  spirit. 

The  other  ground  of  the  motion  is  that  the  scire  facias 
was  not  issued  against  Frankgos,  but  the  sureties  alone. 
There  is  nothing  in  this.  All  bonds  and  recognizances 
are  joint  and  several,  and  may  be  enforced  against  all 
or  a  part  of  the  obligors.  Shannon's  Code,  sec.  4484 ; 
Brewer  .v.  State,  6  Lea,  199,  203;  Davis  v.  Davis,  5  Lea, 
182. 

The  sections  of  the  Code  under  which  the  relief  prayed 
in  the  petition  is  asked  are  as  follows : 

"5180,  Exoneration  of  bail.  After  the  liability  of 
the  bail  has  become  fixed  by  forfeiture,  and  before  pay- 
ment, they  may  be  exonerated  from  the  liability  by  the 
surrender  of  the  defendant  and  the  payment  of  all 
costs ;  but  may  be  exonerated  from  costs  also,  if,  in  the 
opinion  of  the  court,  they  have  been  in  no  fault. 

"5181.    Discretionary  with  court.      Bat  it  is  left  to 
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the  sound  discretion  of  the  court  whether  they  shall  be 
relieved  from  the  liability  of  bail  to  any  and  to  what 
extent 

"5182.  Petition  for  relief  on  forfeiture — Proceed- 
ings. The  judges  of  the  circuit  and  criminal  courts 
may  receive,  bear,  and  determine  the  petition  of  any 
person  who  may  conceive  that  he  merits  relief  on  any 
recognizance  forfeited,  and  so  lessen  or  absolutely  remit 
the  same,  and  do  all  and  everything  therein  as  they 
shall  deem  just  audi  right,  and  consistent  with  the  wel- 
fare of  the  State,  as  well  as  the  person  praying  siKh  re- 
lief. 

"5183.  After  judgment.  This  power  shall  extend 
to  the  relief  of  those  against  whom  final  judgment  has 
been  entered,  as  well  as  to  the  relief  of  those  against 
whom  proceedings  are  in  progress." 

It  is  clear  that  this  case  does  not  come  within  section 
5180,  because  the  bail  have  not  produced  in  court  the 
body  of  their  principal.  This  is  imperatively  required 
by  this  section,  and  under  it  no  relief  can  be  had  with- 
out the  surrender  of  the  defendant. 

Nor  do  we  think  a  case  is  made  for  relief  under  sec- 
tion 6182.  This  section  is  somewhat  vague  in  its  terms, 
and  does  not  provide  what  must  be  done  in  order  to  en- 
title the  petitioner  to  relief.  We  think,  however,  that, 
under  the  most  liberal  construction  that  can  be  given 
it,  the  power  vested  in  the  court  is  to  be  exercised  only 
in  extreme  cases,  such  as  where  the  sureties  cannot  pro- 
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duce  their  principal  in  court  on  account  of  his  death,  or 
some  other  condition  of  affairs,  if  any  can  exist,  which 
mate  it  equally  impossible  for  them  to  surrender  him. 
It  certainly  was  not  intended  to  authorize  courts  to  re- 
lieve sureties  upon  bonds  and  recognizances  of  parties 
charged  with  crime,  who  had  made  default  and  were 
still  at  lai^e,  merely  because  the  sureties  had,  in  good 
faitb,  and  at  much  expense,  made  unavailing  -efforts  to 
recapture  them.  These  obligations  are  not  mere  idle 
forms,  but  are  required  and  made  for  the  purposes  ex- 
pressed in  them.  Good  faith  is  not  involved.  The 
sureties  knowingly  and  absolutely  contract  that  their 
principal  shall  be  present  at  the  time  in  the  obligation 
stated,  to  answer  the  State  upon  the  charge  preferred 
against  him ;  and,  if  they  fail  to  do  so,  they  must  comply 
with  the  terms  of  the  bond  or  recognizance.  A  wise 
and  sound  public  policy  requires  a  rigid  enforcement  of 
these  bonds  when  breached. 

It  is  true  that  in  bailable  cases  it  is  to  the  interest  of 
the  State  that  defendants  give  bail  for  their  appearance, 
and  that  the  object  of  the  bond  is  to  secure  the  appear- 
ance of  the  defendant,  and  noj;  for  the  purpose  of  cov- 
ering the  penalty  into  the  treasury  of  the  State;  but  it 
is  more  important  that  the  party  charged  with  crime 
be  forthcoming  for  trial,  than  that  the  expense  of  keep- 
ing him  in  prison  be  avoided,  and  his  appearance  can 
only  be  made  certain  by  enforcing  payment  of  bonds  and 
recognizances  when  default  is  made.  To  relieve  sure- 
ties upon  the  grounds  here  asked  would  encourage  de- 
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fendants  to  forfeit  their  bail,  and  bring  aboat  a  very 
lax  admioistratioD  of  the  criminal  laws  of  the  State. 
Relief  may  be  granted  nnder  section  5183  after  final 
judgment,  and  thus  until  payment  the  sureties  have  an 
inducement  to  coDtinue  their  efforts  to  apprehend  the 
fugitive.  The  defendants  in  this  case  were  bond  brokers, 
and  received  a  consideration  of  |100  for  becoming  bail 
for  Frankgos,  but  what  is  here  said  also  applies  to  par- 
ties who  receive  no  consideration  for  the  liability  as- 
sumed by  them. 

There  is  no  error  in  the  record,  and  the  judgment  is 
aJBrmed,  with  costs. 
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LoniSTiLLE  &  Nashville  Railboad  Coupaky  t.  John  H. 
Sawibe. 

(Nashville.     December  Term,  1904.) 

BiTTiHiOAPg.  Warning  of  approaohot  traina  at  ovarliaad  croaa- 
in^  whan  dangiar  la  to  be  reaaonably  apprahandsd. 

Wb«re  a  public  road  1b  crosaed  by  a  railroad  on  an  oyerhead 
bridge,  no  absolnte  duty  rests  apon  the  railroad  company, 
either  at  common  law  or  by  statute,  to  give  reasonable  waminx 
to  travelers  on  the  highway  of  the  approach  of  a  train  by  the 
usual  stgnala;  bnt.  If  the  place  Is  dangerous,  the  campaay  must 
warn  travelers  on  the  highway  of  the  approach  of  Its  trains; 
and  whether  the  place,  as  a  matter  of  foot.  Is  dangerous.  Is  a 
question  for  the  determination  of  the  Jury;  and  In  the  event 
the  Jury  should  Ond  that  danger  was  to  be  reasonably  appre- 
hended at  the  conjunction  of  the  underpass  and  orerhead 
bridge,  then,  as  a  matter  of  law.  It  was  the  duty  of  the  railroad 
company  to  give  warning  of  the  approach  of  Its  trains. 

Cases  cited  and  approved:  Railroad  v.  Bamett,  G9  Pa.,  269,  268; 
Bupard  r.  Railroad,  88  Ky.,  280;  Railroad  v.  Dillon,  123  01.. 
760;  Pennsylvania  Co.  v.  Krick,  47  Ind.,  386;  Wlnstanley  v. 
Railroad,  72  Wis.,  375;  Railroad  v.  Hamilton,  44  lad.,  78;  Peo- 
ple V.  Railroad.  13  N.  Y.,  78. 

Cases  cited,  distinguished,  and  disapproved:  Favor  v.  Railroad, 
lU  Mass.,  seu;  Ryan  v.  Railroad,  132  Pa.,  301;  Ransom  v.  Rail- 
road, 62  Wis.,  178;  Jenson  v.  Railroad,  G7  N.  W.,  359,  22  L.  R. 
A.,  680;  Farley  v.  Harris  (Pa.),  40  AU.,  79S. 


FROM  WILLIAMSON. 


Appeal  from  the  Circuit  Court  of  Williamson  County. 
— J.  A.  Oaetwbiqht,  Judge. 
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John  Bell  Kebble,  C.  B.  Beobt  and  Henderson  & 
HENDBB80N,  for  Railroad. 

Hbabn^  McCobklb  &  Lane,  for  Sawjer. 

Mb,  JusncB  UoAlisteb  delivered  the  opinion  of  the 
Court 

The  defendant  in  error,  Sawyer,  recovered  a  verdict 
and  judgment  against  the  company  for  the  sum  of  f  1^00 
damages  for  perscHial  injuries.  The  company  appealed, 
and  has  assigned  errors. 

The  gravamen  of  the  action,  as  alleged  in  the  declara* 
tion,  is  that  Sawyer  was  driving  in  a  buggy  along  a 
tnmpike  road,  and,  when  about  to  pass  under  the  over- 
head trestle  of  the  company,  a  train  of  cars  rapidly 
came  upon  the  tracks,  frightening  plaintiCPs  horse, 
'  overtoming  the  bnggy ,  and  throwing  plaintifT  to  the 
ground,  aa  the  result  of  which  he  sustained  serious  per- 
sonal injuries.  The  theory  of  the  plaintiff  below  was 
that  this  was  a  dangerous  crossing,  and'  the  company 
was  guilty  of  negligence  in  not  warning  the  public  of 
an  approaching  train. 

The  declaration  comprises  five  counts,  but  the  sub- 
stance of  the  complaint,  as  alleged  in  the  first  count,  is: 

"Said  defendant,  Louisville  &  Nashville  Railroad 
Company,  through  and  by  its  agents  and  servants,  did 
carelessly,  wantonly,  negligently,  and  -wrongfully,  and 
without  notice  or  warning  to -plaintiff,  run,  drive,  and 
propel  one  of  its  said  engines  and  trains  of  cars  up  to, ' 
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Upon,  over,  and  across  said  oTerhead  bridge,  directly 
over  and  above  said  line  of  pike  road  upon  which  plaln- 
tifF  was  travding  in  the  way  and  manner  aforesaid,  on 
account  of  which  careless,  wanton,  negligent  and  wrong- 
ful act  of  defendant  railnmd  company,  the  horse  which 
plaintiff  was  driving  became  frightened,"  etc. 

There  is  no  complaint,  eitJier  lu  the  declaration  or 
proof,  that  the  horse  was  frightened  in  consequence  of 
any  excessive  or  unusual  whistling  or  ringing  of  the  bell 
or  escaping  of  steam,  which  is  usually  the  foundation  of 
such  actions,  as  illustrated  by  the  case  of  Mitchell  v. 
Railroad,  100  Tenn.,  329,  45  S.  W.,  337,  40  L.  R.  A., 
426. 

But  it  is  conceded  that  the  train  approached  this 
overhead  bridge  under  which  the  plaintiff  was  about  to 
pass  almost  noiselessly. 

The  complaint  in  this  declaration  is  that  it  was  the 
legal  duty  of  the  railroad  company  to  warn  travelers 
upon  the  highway  about  to  pass  under  tite  railroad 
track,  of  the  approach  of  the  train,  and  the  failure  of 
the  company  to  perform  this  duty  was  the  proximate 
cause  of  the  accident. 

There  is  proof  tending  to  show  that  at  the  locus  in 
quo  of  the  accident  the  Louisville  &  Nashville  Railroad 
crosses  the  Franklin  &  Nolensville  Turnpike  by  means 
of  an  overhead  trestle,  resting  upon  massive  rock  walls, 
which  project  out  on  either  side  of  the  railroad,  form- 
ing a  narrow  and  restricted  passageway  under  the  rail- 
road.    The  view  of  the  approaching  train  was  to  some 
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eitent  obstructed  by  houBes,  walls,  hedges,  etc. ;  and, 
though  plaintiff  was  looking  and  listening  for  any  train 
that  might  be  coming  from  either  direction,  he  neither 
Mw  nop  heard  the  approaching  train  until  about  to 
start  under  the  oTCThead  bridge,  when  this  train,  run- 
ning at  the  rate  of  about  forty  miles  an  hour,  8u;'Jenly 
appeared  and  passed  over  said  trestle  while  plaintifl 
was  passing  under  it,  or  just  as  he  emerged  from  it  on 
the  eastern  side.  As  a  result  thereof,  plaintiff's  horse 
became  frightened,  throwing  plaintiff  from  the  buggy 
to  the  ground,  breaking  his  collar  bone,  and  inflicting 
other  serious  personal  injuries. 

There  is  proof  tending  to  show  that,  as  a  consequence 
of  the  fracture  of  plaintiff's  collar  bone,  a  knot  or  mal- 
formation had  appeared  on  that  part  of  his  breast  and 
shoulder  where  said  collar  bone  was  broken.  Accord- 
ing to  the  proof,  the  whistle  was  not  sounded,  nor  the 
bell  rung,  as  the  train  approached  this  overhead  cross- 
ing. It  is  insisted  that  the  company  was  under  no  ob- 
ligation to  ring  the  bell  or  sound  the  whistle  at  this 
point  ID  obedience  to  the  requirements  of  the  statute, 
since  the  obstruction  was  not  upon  the  track  of  the 
company,  but  beneath  it. 

The  theory  of  the  plaintiff  is  that  the  company  was 
under  a  common-law  duty  to  sound  the  whistle  on  ap- 
proaching a  public  highway  extending  under  the  rail- 
road trestle,  and  which  crossing,  by  reason  of  the  topog- 
raphy of  the  country  and  the  surrounding  environment, 
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was  dangerous  to  the  public  traveling  along  the  high- 
way. 

On  the  other  hand,  it  is' insisted  on  behalf  of  the 
company  there  is  no  common-law  obligation  on  a  rail- 
road company  to  sound  signals  at  an  underpaf»,  and  no 
liability  for  any  injury  r^ulting  from  the  frightening 
of  a  horse  by  the  lawful  and  reasonable  operation  of  a 
train  over  an  underpaas.  The  company  therefore  a»- 
signs  as  error  the  following  instruction  of  the  trial 
judge  on  this  subject,  viz. : 

"It  was  the  duty  of  the  defendant  company  to  give 
plaintiff  reasonable  warning  of  the  approach  of  its 
trains,  by  the  usual  signals,  so  aa  to  put  plaintiff  upon 
his  guard  on  his  approaching  or  passing  under  the 
track.  If  you  believe  from  the  evidence  in  this  case 
that  the  plaintifiF,  on  approaching  the  overhead  bridge, 
was  in  the  exercise  of  due  care  and  caution,  as  defined 
to  you  above,  and  while  passing  under  the  overhead 
bridge  the  defendant's  train  ran  over  the  bridge,  hav- 
ing given  plaintiff  no  reasonable  warning  of  the  ap- 
proach in  the  usual  way,  by  ringing  the  bell  or  blowing 
the  whistle,  and  if  the  noise  of  the  sudden  approaching 
train  passing  over  the  road  scared  the  plaintiff's  horse 
and  caused  him  to  run  away,  throwing  the  plaintiff  out 
of  his  buggy,  and  if  the  negligence  of  the  defendant, 
through  its  servants  or  agents,  by  failing  to  give  such 
warning,  was  the  proximate- cause  (that  is,  the  direct 
and  efficient  cause)  of  his  injuries,  without  which  his 
injuries  would  not  have  occurred,  then  the  defendant 
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company  is  liable,  and  your  verdict  should  be  for  the 
plaintiflf.'* 

It  IB  conceded  by  counsel  on  both  sides  that  the  ques- 
tion thus  presented  by  the  charge  of  the  trial  judge  is 
one  of  first  impression  in  this  State.  It  is  conceded  by 
counsel  for  the  company  that,  under  the  authorities,  If 
this  were  a  grade  crossing,  the  company  would  be 
onerated  with  some  common-law  duty  to  warn  travelers 
of  its  approach,  but  it  is  contended  that  no  such  duty 
applies  when  the  traveler  is  not  compelled  to  pass  over 
the  railroad  track,  but  beneath  it. 

As  illustrating  t^e  position  of  counsel  for  the  com- 
pany, the  case  of  F<wor  v.  Boston,  etc.,  R.  Co.,  114 
Mass.,  350,  19  Am.  Rep.,  364,  is  cited,  in  which  the 
court  used  this  language,  viz. : 

"Where  a  railroad  crosses  a  highway  at  grade,  the 
law  imposes  npon  it  the  duty  of  giving  notice  to  trav- 
elers  of  the  approach  of  its  trains.  This  rule  applies 
because  at  grade  crossings  the  traveler  on  the  highway 
and  the  railroad  enjoy  a  common  privil^e  on  the  high- 
way itself,  and  each  must  use  such  privil^e  with  due 
regard  to  the  safety  and  rights  of  the  other.  And  as  a 
train  of  cars  is  a  dangerous  power  when  in  motion,  and 
capable  of  doing  great  injury,  a  high  d^ree  of  care  is 
demanded  of  the  railroad  in  controlling  it,  and  some 
notice  of  its  approach  to  the  highway  is  required  both 
by  the  rules  of  the  common  law  and  by  statute.  But 
where  a  railroad  crosses  a  highway  by  a  bridge,  it  does 
not,  in  common  with  the  traveler,  have  any  privilege  in 
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or  use  of  the  highway  itself.  Though  the  track  and  the 
highway  are  near  and  adjacent  to  each  other,  they  are 
entirely  distinct  and  separate.  The  railroad  has  no 
rights  ID  the  highway,  and  consequently  the  same  duties 
are  not  imposed  upon  it  that  are  imposed  when  it  passes 
over  the  highway  itself  in  common  with  the  traveler. 
It  has  the  right  to  use  ite  roadbed  and  bridge  as  a  rail- 
road may  use  them — by  mnning  its  trains  at  the  com- 
mon rate  of  speed,  accompanied  by  the  usual  noises  at^ 
tendant  upon  snch  exercise  of  its  rights.  It  is  not 
bound  by  law  to  notify  the  traveler  of  its  intention  to 
use  its  bridge  in  the  ordinary  and  usual  manner." 

In  Rym  et  ux.  v.  Pa,  R.  Co.,  132  Pa.,  304, 19  Atl.,  81, 
it  appeared  that  plaintiflfs  were  driving  under  defend- 
ant's railroad  upon  a  public  street,  when  a  train  cross- 
ing overhead  frightened  their  horse  so  that  it  became  un- 
manageable and  ran  away,  inflicting  serious  personal 
injuries,  and  resulting  in  the  death  of  one  of  the  chil- 
dren.   The  court  said : 

"The  defendant  company  was  operating  its  road  in  a 
lawful  manner.  No  defect  was  shown  in  the  construc- 
tion of  the  road.  On  the  contrary,  it  was  the  work  of 
competent  engineere,  approved  by  the  chief  engineer  and 
surveyor  of  the  city,  and  in  pursuance  of  an  ordinance 
of  councils  expressly  authorizing  it.  The  sight  and 
sound  of  a  moving  train  always  have  a  tendency  to 
frighten  horses.  In  this  case  the  fright  was  occasionei 
by  sound.  We  cannot  measure,  nor  can  a  jury  be  prop- 
erly allowed  to  measure,  the  amount  of  sound  which 
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may  be  made  by  a  railroad  train,  either  in  crossing  ! 

lH*idgeH  at  oTerbead  croasings  or  at  other  places.  The 
defendant  company  has,  nndear  all  the  authorities,  the 
right  to  operate  its  road  in  a  lawful  manner;  and,  when 
it  does  so  without  n^ligence  and  without  malice,  is  not 
responsible  for  injuries  occasioned  thereby."  I 

In  Ransom  y.  Chicago  Railway,  62  Wia,  178,  22  N.  -     I 

W.,  147,  51  Am.  Rep.,  718,  liability  was  adjudged 
against  the  company  for  breach  of  a  statute  of  that 
State  requiring  certain  precautions  to  be  observed  by 
railroad  companies  before  crossing  any  highway;  caus- 
ing a  horse  to  nm  away  near  a  crossing,  and  inflicting 
personal  injuries  on  plaintiff's  wife;     The  court  said : 

"There  is  no  statute,  and  we  are  aware  of  no  common- 
law  rule,  which,  under  such  circumstances,  requires 
railroad  companies  to  observe  these  precautions  to  avoid 
accident.  If,  therefore,  the  defendant  is  liable  in  this 
action,  it  is  so  because  it  failed  to  comply  with  the  re- 
quirements of  the  statute  prescribing  its  duty  when  its 
train  approached  the  crossing  of  the  highway." 

In  Jenson  v.  Chicago,  etc..  Railroad  Company,  67  N. 
W.,  359,  22  L.  R.  A.,  680,  the  court  said  as  follows: 

"It  is  certainly  no  wrong  for  the  train  to  be  run  over 
such  bridges  in  the  usual  and  ordinary  way,  and  even 
in  this  way  some  horses  going  under  the  bridge,  or  being 
near  it  at  the  same  time,  might  be  frightened  by  it. 
The  trains  must  necessarily  make  considerable  noise 
going  over  the  bridge.  They  cannot  be  run  without  it. 
It  is  not  by  any  means  certain  that  a  train  would  make 
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less  noise  going  over  slowly  than  faster.  What  d^ree  ' 
of  noise  must  it  make,  to  frighten  horses?  ...  As 
to  ringing  the  bell  and  blowing  the  whistle,  they  are 
only  required,  if  at  all  in  order  to  avoid  frightening 
horses,  and,  with  that  view,  to  warn  the  traveler  on  the 
highway  to  stop.  Where  should  he  stop,  and  how  near 
the  bridge?  If  near  the  bridge,  and  his  horse  is  liable 
to  be  frightened  and  ran  away,  he  will  be  in  a  much 
more  dangerous  condition  than  if  he  should  drive  on 
and  take  his  chances,  for  the  horse,  facing  the  train 
rushing  over  the  bridge  would  torn  suddenly  around 
to  escape  danger,  and  upset  the  carriage." 

The  cases  just  mentioned  comprise  all  those  cited  by 
counsel  for  the  company  in  support  of  their  contenti<m 
that  the  charge  of  the  circuit  judge  was  erroneous.  The 
authorities  holding  the  contrary  doctrine  will  now  be 
considered.  Rapalje  &  Mack,  in  their  Digest  of  Rail- 
way Law,  volume  3,  section  92,  state  the  law  thus: 

"Independently  of  the  statute,  it  is  the  duty  of  those  _ 
in  charge  of  a  train  to  give  notice  of  their  approach  at 
all  points  of  known  or  reasonably  apprehended  dan- 
ger." Citing  Chicago  &  A.  R.  Go.  v.  Dillon,  123  111., 
750, 15  N.  E.,  181,  5  Am.  St  Rep.,  559  j  Pa.  Co.  v.  Krick, 
47  Ind.,  386;  Winatanley  v.  Chicago,  M.  d  St.  P.  R.  Co., 
72  Wis.,  375,  39  N.  W.,  856. 

"The  absence  of  a  statute  requiring  the  ringing  of  a 
bell  or  the  sounding  of  a  whistle  in  approaching,  high- 
way crossings  will  not  excuse  the  company  for  a  fkilure 
to  do  so  under  all  circumstances.     Where  a  view  of  ap- 
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proaching  trainB  is  obstructed,  or  it  is  impossible  mt 
T»7  difficult  to  hear  them,  and  in  Bimilar  cases,  it  ia 
clearly  the  duty  of  the  company  to  give  Buch  signals, 
although  not  required  by  the  statute."  Citing  authori- 
ties. 

"Whether  in  a  given  case,  ordinary  care  requires  the 
giving  of  snch  signals,  is  a  question  for  the  jury." 
Citing  Indianapolis  R.  Co.  v.  Hamilton,  44  Ind.,  76. 

A^ain,  the  same  author,  at  section  97,  volume  3,  says : 

"Where  the  view  of  an  approaching  train  is  ob- 
structed, though  the  company  is  not  required  by  the 
statute  to  sound  a  whistle  or  ring  a  bell  wheoi  its  train 
approaches  a  highway,  yet,  where  such  appliances  are 
available,  the  failure  to  use  them  is  negligence."  Cit- 
ing cases. 

"Where  an  approaching  engine  is  concealed  from  the 
view  of  persons  approaching  a  highway  crossing  at  a 
place  of  much  travel,  regardless  of  the  statute,  the  duty 
of  the  company  to  operate  its  train  at  a  moderate  rate 
of  speed,  and  to  give  the  usual  signals  of  its  approach, 
is  more  imperative  than  at  a  place  of  less  danger."  Cit- 
ing authorities. 

Again,  the  same  author,  at  section  154,  volume  3, 
says: 

"The  provision  of  the  New  York  act  of  1850,  section 
39  (page  232,  c.  140),  prescribing  a  penalty  f(H-  running 
a  locomotive  past  highway  crossings  without  giving 
signals,  applies  to  a  crossing  where  the  track  is  carried 
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over  the  highway  on  a  bridge."  Citing  People  v.  N.  T. 
Vmtrai  R.  Co.,  13  N.  Y.,  78,  aiBrming  25  Barb.,  199. 

"It  is  as  much  the  duty  of  a  company  to  give  notice 
of  the  approach  of  trains  where  liighwaya  pass  under 
or  over  the  track  as  where  they  cross  at  grade,  if  dan- 
ger is  likely  to  result  to  persons  or  property  from  a 
failure  to  do  so."  Citing  Pennsylvania  R.  Co.  v.  Bar^ 
nett,  69  Pa.,  259,  98  Am.  Dec.,  346. 

This  latter  case  seems  to  be  the  l^iding  authority  re- 
lied on  by  counsd  for  the  plaintiff  below,  and  we  shall 
therefore  proceed  to  notice  it  t»  extenso. 

The  facts  of  that  case  are  that  the  public  road  crossed 
the  railroad  by  a  bridge  nineteen  feet  above  the  track. 
The  plaintiff  was  traveling  along  this  road,  and  while 
driving  ov^  the  bridge  an  express  passenger  train 
passed  under  it,  whistling  as  it  passed,  at  which  his 
horse  took  fright  and  ran  away,  overturning  the  car- 
riage and  throwing  plaintiff  out,  in  consequence  of 
which  he  was  seriously  and  permanently  injured.  It 
appeared  that  a  mill  on  the  east  side  of  the  public  road 
obstructed  the  view  of  the  railroad  to  some  extent. 
About  one  hundred  rods  east  of  the  bridge  there  was  a 
whistling  post,  and  it  was  usual  for  trains  going  west  to 
sound  an  alarm  whistle  as  they  passed,  but  at  the  time 
of  the  accident  the  whistle  was  not  sounded  until  the 
train  was  passing  under  the  bridge.  The  court,  in  the 
midst  of  its  opinion,  said : 

"The  degree  of  care  demanded  of  the  company  in 
ininning  its    train    depended    on    circumstances,    and 
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whether  it  observed  due  care  in  approaching  the  bridge, 
or  was  gailty  of  negligence  in  not  sounding  an  alarm 
whistle,  was  a  question  which  properly  belonged  to  the 
jury  to  determine.  .  .  .  It  there  was  no  danger  to 
the  persons  and  property  of  those  who  might  be  travel- 
ing along  the  public  road  in  running  its  trains  without 
giving  any  notice  of  their  approach  to  the  bridge,  then 
the  compaoy  is  not  chargeable  with  negligence  in  not 
giving  it  But  if  danger  might  be  reasonably  appre- ' 
bended,  it  was  the  duty  of  the  company  to  give  some 
notice  or  warning  in  order  that  it  might  be  avoided. 
.  .  .  Whether,  therefore,  the  company  exercised 
proper  care  and  diligence  in  running  the  train  in  order 
to  prevent  injury  to  the  persons  and  property  of  those 
who  were  lawfully  on  the  public  road  and  in  the  vicin- 
ity of  the  crossing,  was  a  question  for  the  jury." 

It  was  further  insisted  in  that  case  that  the  company 
would  not  be  liable  for  failing  to  sound  the  alarm 
whistle  except  at  points  on  the  road  where  injury  might 
reealt  to  persons  on  the  track  at  road  crossings  at  grade 
and  stations.  The  court  held  that  whether  it  is  the 
duty  of  the  company  to  give  notice  of  the  approach  of  its 
trains  at  any  point  on  the  road  depends  altogether  upon 
circumstances.  Where  there  is  no  reasonable  appre- 
hension of  danger,  no  such  notice  is  required.  But  if 
danger  to  the  person  or  property  of  others  may  be  rea- 
sonably apprehended  or  is  likely  to  result  from  the 
running  of  its  trains  without  giving  such  notice,  then 
it  is  the  duty  of  the  company  to  give  it,  and  its  omission 
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is  Diligence.  The  court  approved  the  charge  o(  the 
circuit  judge  in  salving  that  it  was  the  duty  of  the  com- 
pany to  gire  notice  whererer  danger  may  result  to  per- 
sons rightfully  travelii^  on  a  pablic  road  that  crosses 
the  track,  whether  at  grade,  or  over  or  under  the  rail- 
road, where  danger  would  be  the  consequence  of  want 
of  notice. 

It  will  be  observed  that  the  substance  of  this  opinion 
'  is  that,  whether  or  not  it  was  negligence  on  the  part  of 
the  company  to  fail  to  warn  travelers  of  the  approach 
of  the  train  to  a  public  crossing,  was  a  question  for  the 
determination  of  the  jury,  in  view  of  all  the  surround- 
ing circumstances,  and  it  was  immaterial  whether  the 
railroad  crossed  the  public  road  at  a  grade,  or  over  or 
under  the  public  road. 

Another  case  very  much  relied  on  by  counsel  for 
plaintiff  below  is  Rupard  v.  Ches.  d  O.  R.  Co,,  decided 
in  1889  by  the  court  of  appeals  of  the  State  of  Ken- 
tucky, and  reported  in  88  Kt.,  280,  11  S.  W.,  70,  and  in 
7  L.  R.  A.,  316.  In  that  case  it  appeared  that  the  wife 
of  plaintiff,  while  riding  horseback  on  the  public  road 
at  a  point  where  the  railroad  crosses  said  road  on  a  high 
trestle,  was  thrown  from  her  horse  in  consequence  of  his 
fright  from  the  noise  of  the  train  as  it  passed  over  the 
trestle.  The  ground  of  liability  asserted  in  that  case 
was  the  failure  of  the  company  to  give  notice  of  the  ap- 
proach of  the  train  to  the  crossing.  The  court,  in  con- 
sidering the  liability  of  the  company,  repudiated  the 
doctrine  laid  down  in  Faror  v.  Boston  R.  Co.,  supra,  in 
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which  a  distinction  was  drawn  betwerai  the  dnty  of  the 
compan;  to  warn  travelers  of  the  approach  of  a  train 
to  an  orerhead  bridge  <w  to  a  grade  crossii^;.  In  the 
Kentncky  case  the  court  held  that  it  is  the  doty  of  a 
railroad  company,  where  a  train  crosses  a  public  high- 
way on  a  trestle,  and  there  is  danger  of  catchir^  a  trav- 
eler thM-eunder  unawares,  and  frightening  the  horse 
that  he  is  riding  or  driving,  to  give  some  timely  warning 
of  the  approach  of  the  train  to  the  crossing.  The  court, 
in  its  opinioD,  while  disagreeing  with  the  conclusions 
reached  by  the  court  in  Fmxjr  v.  Boston  R.  Co.,  supra, 
approved  the  principles  enunciated  in  Pa.  B.  Co.  v. 
Bamett,  59  Pa.,  263,  98  Am.  Dec.,  346. 

It  was  further  held  in  that  case  that  the  question  of 
negligence  in  failing  to  give  notice  should  he  left  to  the 
determination  of  the  jury.  Counsel  for  plaintiff  in  er- 
ror cites  the  case  of  Farley  v.  Sarris,  reported  in  40 
Atl.,  798,  and  decided  by  the  supreme  court  of  Pennsyl- 
vania in  1898,  which  case  it  is  claimed,  is  a  modification 
of  the  rule  laid  down  in  Railroad  v.  Bamett,  69  Pa., 
259,  98  Am.  Dec.,  346.  In  that  case  it  appeared  that  the 
plaintiff  was  crossing  an  overhead  bridge,  when  his 
hcwse  became  frighteiied,  ran  away,  and  injured  the 
plaintiff.  The  grounds  of  recovery  alleged  in  that  case 
were  two:  (1)  That  the  whistle  had  beoi  n^ligently 
sounded  when  the  locomotive  was  immediately  under 
the  bridge;  and  (2)  that  no  whistle  had  be^i  sounded 
by  the  loc(»notive  on  approaching  this  overhead  bridga 
114  Tenn— 7 
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The  court  eaid  that  the  rule  applicable  to  grade  cross- 
ings— that  it  is  negligence  in  railroad  companies  not  to 
give  warning  on  approaching  them — ^has  no  application 
to  under  and  over  crossings  at  every  street  crossing  in 
a  city.  The  court,  in  concluding  its  opinion,  says  that 
the  cases  cited  by  the  appellant  (Railroad  Company  v, 
Bamett,  59  Pa.,  259,  98  Am.  Dec.,  346,  and  othM-  cases) 
are  all  applicable  to  a  different  state  of  facts  than  are 
presented  here. 

A  careful  examination  of  Farley  v.  Harris,  supra, 
will  show  that  the  'gravamen  of  the  action  was  the 
blowing  of  the  whistle  when  Farley  was  on  the  bridge, 
and  the  locomotive  was  directly  beneath  it.  The  proof 
waa  that  the  fright  of  the  horses  was  caused  solely  by 
the  blasts  of  the  whistle  when  Parley  was  in  the  middle 
of  the  bridge.  It  is  true  that  in  the  midst  of  the  opin- 
ion the  court  said  that  the  rule  applicable  to  grade 
crossings  has  no  application  to  under  and  over  crossings 
at  every  street  crossing  in  a  city.  "In  fact,"  continued 
the  court,  "such  crossings  are  constructed  on  the  thecHry 
that,  by  adopting  them,  travel  is  unobstructed,  and  dan- 
ger to  travelers  on  parallel  and  cross  streets  is  lessened 
by  the  absence  of  the  screams  of  steam  whistles  neces- 
sary to  give  warning  at  grade  crossings."  The  court 
then  said  that  Railroad  v.  Bamett,  59  Pa.,  259,  98  Am. 
Dec.,  346,  and  other  cases  cited,  are  all  applicable  to  a 
different  state  of  facts,  and  concludes  by  saying:  "Our 
decision  is  based  solely  on  the  circumstance  of  an  ac- 
cident at  a  properly  constructed  overhead  bridge  at  one 
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of  the  many  street  crossings  of  a  steam  railroad  in  a 
city."  After  an  examination  of  all  the  authorities 
cited,  we  thint  the  true  rule  deducihle  therefrom  is  that, 
if  the  place  is  dangerous,  then  the  company  is  onerated 
with  the  duty  of  -warning  travelers  on  the  highway  of 
the  approach  of  its  trains,  but  whether  the  plac^  aa  a 
matter  of  fact,  is  dangerous,  is  a  question  for  the  deter- 
mination of  the  jury.  The  law  imposed  no  absolute 
duty  upon  the  company  to  give  notice  at  this  particular 
crossing.  That  duty  was  only  required,  as  matter  of 
law,  in  the  event  the  jury  should  find  that  danger  was 
to  be  reasonably  apprehended  at  this  conjunction  of 
underpass  and  overhead  bridge.  The  charge  of  the  trial 
judge  in  this  case  made  the  duty  of  the  company  abso- 
lute to  give  warning  of  the  approach  of  the  train  to  the 
crossing.  Said  the  court :  "It  was  the  duty  of  the  de- 
fendant company  to  give  plaintiff  reasonable  warning 
ot  the  approach  of  the  train  by  the  usual  stgnalB,  BO  as 
to  ppt  plaintiff  upon  Ms  guard  on  his  approaching  or 
pssitng  under  the  track."  There  was  do  such  absolute 
Antj  resting  upon  the  company  either  at  common  law 
or  by  statute,  but  its  duty  in  this  respect  was  entirely 
dependent  upon  the  question  of  fact  whether  the  place 
was  dangerous.  The  chaise  of  the  court  should  have 
been  so  f<»minlated  as  to  leave  to  the  determination  of 
the  jnry  the  dangerous  character  of  the  place,  as  the 
predicate  for  the  application  of  the  principle  of  law  an- 
nonnced.  Fcv  the  error  indicated,  the  judgment  is  re- 
versed and  the  cause  remanded. 
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OBBBN  V.  Snydee. 
(Nashville.    Decanber  Tctiu,  1904.) 

1.    VOIIBBSIDKNT.   Procew  may  be  eenred  upon  <Mt«at  of,  wlien. 

WbeneTer  a  corporation,  companr  or  Individual  hai  an  office  or 
agency  or  resident  director  In  any  county  other  tban  tbat  In 
wblch  the  chief  officer  or  principal  reslden,  the  service  of  pro- 
ceee  may  be  made  upon  any  agent  or  clerk  In  all  actions 
brought  agafnat  such  corporation,  company  or  Individual  In 
that  county. 

Code   cited   and   construed:      Sees.   4S16,   4642-4646    (S.) ;    sees. 
S61S,  3G39  (H.  ft  V.);  sees.  £811,  2S34  (T.  ft  8.  and  1S68). 
S.    SAKE.    Same.    Not  confined  to  auita  ariaing  In  county. 

And  such  aervlce  la  not  confined  to  suits  growing  out  of  buBlness 
carried  on  In  tbat  county  by  such  nonresident  corporation, 
company  or  Individual,  but  extends  to  Its  bualness  and  transac- 
tlons  generally. 

Cases  cited  and  approved:  Topplns  v.  Ridlroad,  B  Lea,  S04;  Rall> 
road  V.  Walker.  6  Lea.  481. 

8,    ATTAOHMXNT.     Hot  to  be  resorted  to  wben  personal  ser- 
vice can  be  had. 

Attachment  of  property  is  not  the  ordinary  mode  of  obt^nlng  Jur- 
isdiction, but  it  Is  extraordinary,  and  not  to  be  resorted  to  when 
personal  service  can  be  bad  In  order  to  obtain  such  Jurisdiction. 

Code  cited  and  construed:  Sec.  E284  (S.);  sec.  4265  <H.  ft  V.); 
sec.  3G24  (1858). 

Case  cited  and  approved:     Turcott  v.  Railroad,  101  Tenn.,  105. 
4.    STATUTB    OF  LntlTATIDVS.    Bars  action,  when.    Oaae  In 
ladgment. 

Ad  action  tor  damages  tor  personal  Injuries  alleged  to  have  been 
Inflicted  December  27,  1800,  was  brought  May  12,  1903,  by  the 
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Issuance  and  levr  of  an  original  atUdunent,  In  lien  of  personal 
service  ol  process,  on  the  ground  that  defendant  was  a  non- 
resident of  Tennessee.  Defendant  pleaded  In  abatement  to  the 
attachment  that,  although  he  did  not  reside  In  Tennessee,  he 
had,  continuously  and  without  interruption,  between  the  date  of 
the  Injury  and  the  time  suit  was  begun,  carried  on  business  and 
had  an  oOlce  and  agents  and  representatlTes  In  the  county 
where  the  suit  was  brought  A  demurrer  to  this  plea  was  sus- 
tained by  the  court  below.  Defendant  then  pleaded,  among 
other  defenses,  the  statute  of  limitations. 

1.  That  the  demurrer  to  the  plea  In  abatement  was  Improperljr 
sustained ;  and, 

2.  That,  It  the  sTerments  of  the  plea  in  abatement  are  true,  the 
plalntltt  might  at  any  time  have  brought  his  suit  and  had  per- 
sonal service  upon  an  agent  of  defendant,  and  falling  to  do  eo 
irlthln  one  year  after  the  Injury,  no  recovery  can  be  had  over 
detendant'a  plea  of  the  statute- 


FROU  DICKSON. 


Appeal  in  error  from  the  Circait  Court  of  Dlckecm 
CJoonly.— B.  D.  Bell,  Judge. 

H.  Batagb  and  H.  K.  L&ech^  for  Green. 

W.  B.  Leboh,  for  Bnjdor. 
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Mb.  SvsncB  Wilkes  delivered  the  opinion  of  the 

Court 

This  is  an  action  for  damages  for  p^^onal  injories. 
The  injuries  were  alleged  to  have  been  inflicted  Decem- 
ber 27,  1900,  and  the  suit  was  brought  May  12,  1902, 
by  the  issaance  and  levy  of  an  original  attachment  in 
lien  of  personal  service  of  process,  and  upon  the  ground 
that  Martin  Snyder,  trastee,  was  a  nonresident  of  Ten- 


Defendant  pleaded  in  abatement  that,  while  he  did 
not  reside  in  Tennessee,  yet  he  had,  when  the  injury  oc- 
curred and  when  the  suit  was  brought,  and  without 
int«Tuption,  but  continuously  between  those  dates,  an 
office  and  place  of  business  in  Dickson  county,  Tennes- 
see; that  the  suit  grew  out  of  the  business  carried  on 
in  that  county;  that  he  had  at  said  place  of  business 
superintendents,  agents,  clerks,  bookkeepers,  and  repre- 
'sentatives,  which  fact  was  well  known  to  the  plaintiff; 
and  that  service  could  at  any  time  have  been  made  upon 
him  through  these  agents;  and  hence  no  action  by  at- 
tachment would  lie. 

The  plaintiff  demurred  to  this  plea,  and  the  demurrer 
was  sustained.  Defendant  sought  to  appeal,  but  this 
was  denied  him. 

Defendant  then  pleaded  to  the  action,  and  among 
other  defenses,  set  up  the  statute  of  limitations,  pro* 
ceeding  upon  the  theory  that  plaintiff  might  at  any 
time  have  brought  his  suit,  and  had  personal  service 
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npon  any  of  his  agents,  and,  failing  to  do  so  within  one 
year  after  the  injary,  the  action  was  barred. 

We  are  of  opinion  that  under  the  provisions  of  onr 
statute  (Shannon's  Code,  sees.  4516,  4542-4546),  when- 
ever a  corporation,  company,  or  iDdividual  has  any 
office  or  agency  or  resident  director  in  any  county  other 
than  that  in  which  the  chief  officer  or  principal  re- 
sides, the  service  of  process  may  be  made  upon  any 
agent  or  clei^  in  all  actions  brought  against  snch  cor- 
poration, company,  or  individual;  and  thia  haB  been 
construed  to  extend  to  its  business  and  transactions 
genwally.  Topping  v.  Railroad,  5  Lea,  604 ;  Railroad  v. 
Walker,  9  Lea,  481. 

Attachment  of  property  is  not  the  ordinary  mode  of 
obtaining  jurisdiction,  but  it  is  extraordinary,  and  not 
to  be  resorted  to  when  personal  service  can  be  had  in 
order  to  obtain  such  jurisdiction. 

Of  course,  attachment  may  be  resorted  to  upon  any 
of  the  grounds  pointed  out  in  the  statute  for  its  issu- 
ance, but  we  are  referring  to  it  simply  and  alone  as  a 
means  of  executing  process  and  bringing  a  person  into 
court ;  that  is,  when  it  is  in  lieu  of  personal  service  to 
obtain  jurisdiction.     Shannon's  Code,  sec.  5281. 

This  being  so,  the  demuirer  to  the  plea  was  improp- 
erly sustained. 

If  the  fact  was  as  stated  in  the  plea,  then  the  court 
could  not  acquire  jurisdiction  of  the  defendant  by  an 
attachment,  but  only  by  personal  service;  jast  as  no  at- 
tachment would  lie  a^inst  a  resident  upon  whom  per- 


104  TENNESSEE  REPORTS.  [Vol.  114 

OreoD  T.  anrdar. 

Bonal  Borvice  conld  be  bad.  Turcott  v.  Railroad,  101 
Tenn.,  lOB,  45  S.  W.,  1067,  40  L.  R.  A.,  768,  70  Am.  St 
Rep.,  661. 

In  addition  if  the  facts  stated  tn  the  plea  are  tm^  the 
actiim  of  plaintiff  is  barred  by  the  statute  of  limitation, 
and  no  recorery  could  be  had  over  defendant's  plea  of 
the  Btatnte 

The  judgment  of  the  court  below,  sustaining  the  de- , 
mnrrer,  is  OTermled,  and  the  cause  remanded  tor  issue 
upon  the  plea  and  further  proceedings. 

Appellee  will  pay  the  costs  of  appeaL 
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Heath  v.  Manieb. 
{Ntuhville.    December  Term,  1904.) 

1.    TUKSnXS    OOHPAHIBS.    Proviaiona  of  Oode  conflBsd  to 
companiaa  organized  thflraand«r. 

The  proTialona  ol  the  Code  of  1S58,  chap.  2,  entitled  "0(  Frlrate 
Corporationa,"  art  1,  entitled  "Corporations  for  Uie  Construc- 
tion of  Hacadamlzed,  Graded,  Turnpike,  Rail  and  Plank 
Roads,"  are  confined  in  their  operation  to  companlea  orgauiied 
under  that  article. 

Code  cited  and  construed:  Seen.  1400-1146  (ISGS). 
8.  BAKE,  Same,  Created  bjr  special  act,  not  anhlect  to  limita- 
tions of  the  Oode  as  to  toll. 
,  A  tampike  company  chartered  by  special  act  (1SG9-60,  ch.  3)  is 
not  subject  to  the  limltationB  upon  the  right  to  take  toll  con- 
tained in  Code  of  1858,  sec.  1437,  proTldlng  that  "No  toll  shall 
be  claimed  or  taken  from  any  pereon  passing  from  one  part 
of  hie  farm  to  another  part  thereof  .  .  .  or  to  or  from  a 
griatmill  with  graia  for  family  use." 

Acts  cited  and  construed:  1869-60  (Private),  cb.  3;  1861-63,  ch. 
26S,  secB.  8-11;  1831,  ch.  46;  1829  (Private),  cb.  266. 

Code  cited  and  construed:  sees.  143G,  1487  (1868). 
8.     BAKE.    Created  by  apedol  act,    not  subject  to  provisions  of 
■ubseqaeat  general  law. 

Nether  is  such  company  governed  by  Acts  1816,  chap.  142,  sec 
7,  providing  that  "No  toll  shall  be  demanded  from  persons  pass- 
ing from  one  to  another  part  of  his  farm  ...  or  from  per- 
sons going  to  or  returning  from  a  grlatmlll,  on  horseback,  with 
grain  for  family  use." 

Acts  dted  and  constmed;    1876,  cb.  142,  aec.  1. 
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4.  BAKX.  OftHBot  tak«  toll  from  ona  going  to  mill  on  hone- 
b«ck,  whan. 
A  turnpike  compan]',  created  hj  ipecial  act,  that  has  compiled 
with  the  requirements  of  see.  2,  ch.  36S,  Acta  1S99,  bo  as  to  ob- 
tain all  the  rights,  powers  and  prlTHeges  conferred  b;  the  acta 
therein  named,  has  therebj  made  the  schedule  of  tolls  pro- 
vided for  in  Acta  1875,  ch.  142,  aec.  7,  a  part  of  Its  charter,  and 
it  cannot  charge  toll  as  against  persons  "going  to,  or  returning 
from,  a  gristmill,  on  horseback,  with  grain  for  family  use." 
Acts  cited  and  couetrued:     1899,  ch.  369;  1S75,  ch.  142. 

b.     SAMB.    If  ay  take  toll  from  oua  going  to  mill  on  two-horse 

A  turnpike  company  that  Is  forbidden  to  take  toll  from  persons 
"going  to,  or  returning  from,  a  grlBtmlll,  on  horseback,  with 
grain  for  tamlir  use,"  Is  not  prohibited  from  charging  toll  as 
Bgainst  one  who  Is  going  to  mill,  on  a  two-horse  wagon,  with  a 
load  of  grain  to  be  ground  for  famllj'  use. 


FROU  RUTHERFORD. 


Appeal  in  error  from  Circuit  Court  of  Rutherford 
County.— W.  C.  Houston,  Judge. 

R.  8.  Bbown,  for  Heath. 

RiOHABDSON  &  RiOHABDSON,  for  Manire. 


1ft.  Chief  Justice  Beabd  delivered  the  opinion  of 
the  Court. 

This  action  was  tried  upon  an  agreed  statement  of 
facts.      The  plaiutifE  tn  error  is  the  tollgate  keeper  of 
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the  Eaglerille  ft  Salem  Tnmpike  Company,  and  he  has 
broagfat  this  suit  to  recover  a  toll  of  fifteen  cents  and  a 
penalty  of  f5,  which  he  claimed  had  accrued  to  hia  com- 
pany on  account  of  the  refusal  of  the  defendant  in  error, 
Manlr^  to  pay  the  toll  demanded  of  him  for  passing 
through  the  tollgate  with  a  two-hwae  wagon.  The  pay- 
mmt  of  this  toll  was  declined  upon  the  ground  that 
Manire  at  the  time  was  going  with  a  load  of  grain  to 
ttie  mill  where  it  was  to  be  ground  for  family  nse.  This 
contention  was  sustained  by  the  circuit  judge,  who  tried 
the  case  without  the  int^renticm  of  a  jnry,  and  the 
tompike  company,  for  whose  use  the  snit  is  brought, 
asks  now  that  this  judgment  be  reversed. 

The  plaintiflf  in  error  was  chartered  in  the  year  of 
1859  by  a  special  act  of  the  l^islature.  The  charter 
conferred  npon  it  all  the  rights  and  privileges  given  to 
the  Salem  Turnpike  Company,  incorporated  in  1851-52 
(Acts  1851-52,  p.  445,  c.  266),  and  this  latter  company 
was  clothed  with  all  the  rights  granted  to  the  iNashville, 
Murfreesboro  &  Shdbyville  Turnpike  Company,  char- 
tered in  the  year  1831,  and  that  company  was  clotiied 
with  all  the  rights  and  privileges  of  the  Nashville  & 
Horfreesboro  Tompike  Company,  chartered  in  Janu- 
ary, 1830. 

By  none  of  these  charters  was  there  a  restriction  or 
limitation  upon  the  right  of  the  company  to  chai^  toll 
for  a  wagon  passing  through  a  tollgate,  loaded  with 
grain  which  was  being  carried  to  a  gristmill  to  be 
ground  tor  family  use.     But  it  is  insisted,  in  support  of 
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the  judgment  of  the  court  below,  that  this  limitatim  or 
restriction  is  to  be  found  in  section  1437  of  the  Code  of 
1858,  which  was  Id  operation  at  the  time  of  the  granting 
of  the  charter  to  plaintiff  in  error,  and  the  ai^oment  is 
that  under  a  well-rect^nized  rule  of  construction  this 
section  became  incorporated  with  the  charts  of  the  de- 
fendant in  error,  and  formed  a  part  and  parcel  of  tiie 
same.  Section  1436  fixed  the  amount  of  tolls  tliat 
might  be  demanded  of  persons  and  pnqrerty  passing 
through  the  tollgate  or  tollgates  of  the  corporation,  pro- 
vided for  in  the  chapter,  of  which  these  two  sections 
formed  a  part  The  limitation  upon  the  right  granted 
in  section  1436  and  found  in  section  1437  is  as  follows: 
"But  no  toll  shall  be  claimed  or  taken  frMu  any  person 
passing  from  one  part  of  his  farm  to  another  part 
thereof,  .  .  .  or  to  or  from  a  gristmill  with  grain 
for  family  use." 

If  these  two  sections  had  been  general  in  character, 
and  there  had  been  nothing  farther  in  the  record,  we 
would  entertain  do  doubt  that  they  became  a  part  of  the 
charter  of  the  plaintiff  in  error,  granted  subsequent  to 
their  enactment,  altliough  no  reference  to  them  was 
made  in  the  charter.  But  these  secticms  were  not  gen- 
eral. Their  operation,  we  think,  was  confined  to  the 
companies  whose  incorporation  was  contemplated  and 
provided  for  in  the  chapter  of  the  Code  entitled  "Of 
Private  Corporations."  Article  1  of  this  chaptar  is 
headed  "Corporations  for  the  Construction  of  Maeada- 
mized*  Graded,  TumpUc^  Bail  and  Flank  Boads,"  and 
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provides  in  ita  TarionB  sections  'the  plan  bj  which  pax- 
ties  who  desire  to  incorporate  themselves  for  the  pur- 
pose of  bnilding  one  or  more  of  these  roads  may  organize 
and  accomplish  their  purpose  without  calling  upon  the 
legislatnre  fCH*  a  special  charter.  We  think  it  clear  that 
the  limitation  imposed  by  section  1437  was  to  .be  ap- 
plied to  snch  corporations.  That  the  l^islatore  bad 
the  right  to  grant  a  special  charter,  as  was  done  in  the 
case  of  ttie  Eagleville  &  Salem  Turnpike  Company,  and 
confer  upon  it  extensive  or  restricted  powers,  without 
r^ard  to  the  limitations  impoeed  upon  a  company  or- 
ganized under  the  general  act,  cannot  admit  of  question. 
We  think  that  the  legislature  in  the  present  case  ' 
granted  an  unrestricted  charter,  and  that  there  is  no 
sound  rule  of  construction  which  either  requires  or  au- 
thorizes the  courts  to  hold  that  it  intended  the  limita- 
tion imposed  upon  a  corporation  called  into  being  under 
a  general  act  should  be  borne  by  this  corporation,  cre- 
ated by  special  charter. 

8o  it  is  that  the  judgment  of  the  court  below,  if  to  be 
maintained  at  all,  must  be  rested  upon  some  oth^ 
ground.  It  is  insisted  that  such  ground  is  to  be  found 
in  certain  other  acts  of  the  legislature,  which  will  now 
be  referred  to.  In  1875  the  l^islature  passed  an  act  to 
provide  for  the  organization  of  corporations,  which  is 
chapter  142,  page  232,  of  the  published  acts  of  that 
year.  Section  7  of  the  act  (page  240)  provides  for  the 
incorporation  of  turnpike  companies,  and  provide  for 
rates  of  toll  to  be  charged  by  snch  companies.    But  it 
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was  alBO  provided  by  this  section  that  "no  toll  shall  be 
demanded  from  persons  passing  from  one  to  another 
part  of  his  farm  ...  or  from  persons  going  to  or 
returning  from  a  gristmill,  on  fac»rseback,  with  grain 
for  family  nse."  It  will  be  seen  in  this  prOTision  that 
exemption  to  the  party  passing  through  a  gate  of  the 
turnpike  company  is  confined  to  one  going  to  or  re- 
turning from  a  gristmUl,  with  grain  (or  family  use,  on 
horseback.  Under  the  Code  of  1858,  providing  for  this 
exemption  in  the  case  of  turnpike  companies  organized 
under  the  general  act,  this  exemption  operated  in  favor 
of  all  persons  who  were  mi  their  way  to  or  from  a  grist- 
mill, whether  the  grain  was  carried  on  horseback  or  in 
wagcms,  whereas  in  this  latter  act  it  is  limited  to  such 
persons  as  were  carrying  their  grain  on  horseback.  We 
are  unable  to  discover  a  reason  for  this  Tariance,  but 
we  find  that  it- exists,  and,  so  existing,  makes  a  material 
difference  as  to  the  rights  of  parties  who  claim  the  ben- 
efit of  the  exemption.  Subsequently  the  l^islature 
passed  certain  othor  acts  affecting  turnpike  companies 
in  this  State,  but  as  it  made  no  modification  in  respect 
to  the  matter  which  is  in  controversy  it  is  unnecessary 
to  allude  more  particularly  to  them.  It  is  apparent 
that  this  act  of  1875  could  have  no  effect  upon  the  char- 
ter rights  of  this  corporation,  chartered  many  years 
prior  thereto.  In  1899,  however,  the  l^islatnre,  real- 
izing there  was  great  diversity  of  burden  and  privil^es 
between  the  turnpike  companies  of  the  State  incorpo- 
rated at  different  times,  and  many  of  them  having  spe- 
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cial  chartera,  passed  an  act,  which  is  chapt^  369  of  the 
session  acts  of  that  year,  the  avowed  purpose  of  which 
was  to  bring  aboat  uniformity  in  the  charters  of  turn- 
pike companies,  and  uniformity  in  the  required  width 
and  grade  of  the  same,  and  to  bring  about  a  reduction 
of  tolls  charged  on  turnpikes  chartered  by  acts  of  the 
general  assembly.  By  section  1  of  that  act  it  was  pro- 
vided that  all  turnpike  companies  in  the  State,  char- 
tered by  the  legislature,  might  obtain  all  of  the  rights, 
powers,  and  privileges  conferred  on  such  companies 
under  section  7,  chapter  142,  page  240,  of  the  Acts  of 
1875,  and  certain  other  acts  named  in  the  sectiou.  But 
to  obtain  the  advantage  of  th«ie  acts  it  waa  provided 
by  section  2  thai  these  companies  should  sign  an  agree- 
ment, through  the  majority  of  their  board  of  directors, 
acknowledged  before  properly  qualified  officers,  that 
they  would  not  charge  toll,  among  others,  as  against 
persons  "going  to  or  returning  from  a  gristmill,  on 
horseback,  with  grain  for  family  use;"  thus  repeating 
the  exact  lai^uage  of  the  exemption  provided  for  such 
persons  by  the  act  of  1875.  The  company  in  question, 
throagh  its  board  of  directors,  made  the  agreement  re- 
quired by  the  act  of  1899,  page  869,  chapter  369,  section 
2,  and  in  doing  so  made  the  schedule  of  tolls  provided 
for  in  the  former  act  a  part  of  the  charter  under  which 
it  is  now  operating  its  road.  The  question,  then,  is, 
can  one  who  is  engaged  in  the  carriage  of  grain  to  a 
gristmill  to  l>e  ground  for  family  use  avail  himself  of 
this  exemption,  when,  instead  of  using  a  horse  (or  this 
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purpose,  he  sees  proper  to  carry  his  grain  in  a  two- 
horse  wagon?  We  think  he  cannot.  Such  a  person  is 
c^tainlj  not  within  the  letter  of  the  statnte,  and  we  see 
nothing  that  would  authorize  us  to  hold  that  he  waa 
within  its  spirit  The  legislature  in  these  two  acts, 
passed  at  an  interval  of  fourteen  years,  saw  proper  to 
narrow  the  exemption  in  favor  of  such  persons  given  by 
the  Code  of  1858,  and  it  must  be  held,  we  think,  that 
the  act  of  1899  was  intended  by  the  l^islature  to  on- 
phasize  the  fact  that  the  restriction  ,made  in  the  act  of 
1876  was  intelligently  and  deliberately  dona  It  may 
be  that  in  thus  narrowing  the  ^emption  granted  by 
the  Code  of  1858  the  legislature  was  controlled  by  the 
fact  that  a  wagon  used  for  the  purpose  of  carrying  grain 
to  mill  wonld  impose  more  of  a  burden  and  inflict  m<M% 
of  wear  and  tear  upon  a  turnpike  than  if  the  grain  was 
carried  on  horseback.  But,  whatever  the  motive,  the 
l^islature  has  so  provided  in  the  act,  and  we  know  of 
no  autiiority  for  an  enlai^^ement  by  the  court  of  its 
scope. 

The  case  relied  upon  to  support  the  action  of  the 
trial  judge  was  decided  by  the  referee  court  in  the  year 
1885,  followed  by  a  judgment  (in  1886)  pronounced  by 
this  court  affirming  the  rep<fft  of  that  court  This 
judgment  was  rested  upon  the  assumption  that  the  Code 
provisions  referred  to  above  became  a  part  of  the  char- 
ter of  this  turnpike  company  granted  in  1869-60  (Acts 
1859-60,  p.  147,  c.  3).  This  view,  however,  we  have 
already  held  to  be  unsound.    It  follows^  therefrare,  that 
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the  decision  In  that  case  cannot  be  relied  upon  aa  aa- 
thorit;  in  the  present  casa 

The  judgment  of  the  court  below  is  rerersed,  and  a 
judgment  will  be  entered  here  for  the  amount  of  the 
toll,  and  the  penalty  accrued  fw  Its  nonpayment,  and 
the  costs  of  the  causa 
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Johnson  v.  Iss. 

(Nashville.     December  Term,  1904.) 

1.    OONTBAOT  OF  MASBIAGB.  WiU  not  aiutaln  aait  fur  braadi 
ofpromiw.  wben. 

An  asreement  to  Intennanr  la  lUogal,  and  will  not  sustain  an 
action  for  ft  breach  6f  marriage  contract,  when  It  appears  that 
the  plafntltr  was  a  married  woman  at  the  time  of  the  promise 
by  defendant,  and  aucb  promise  was  made  within  five  years 
after  the  disappearance  of  plalntitl'a  husband  who  had  de- 
serted her  and  was  not  known  to  be  living. 

Code  cited  and  construed:     Sec.  41S8  (a.);  Bee  1293  (M.  ft  V.); 
sec.  2438  (1858). 
9.    BAHB.      Bame.     Hot  cured  by  agreement  to  postpone  mar- 
riaga  until  Isf^l  ob  ec  ''^ns  removed. 

The  illegality  of  the  contract  Is  not  cured  by  the  fact  that  the 
marriage  was  not  to  take  place  until  after  the  five  years  pre- 
scribed by  statute  had  expired,  or  until  plalntifF  should  procure 
a  divorce  from  her  husband.  Such  contracts  are  Immoral  and 
against  public  policy,  and  cannot  be  recogntted  by  the  courts 
of  this  State. 
)■  BAKE.  Same.  Differentiated  from  contract  made  by  innocent 
party. 

Such  contract  Is  to  be  differentiated  from  one  In  which  an  inno- 
cent party  makes  a  contract  of  marriage  with  another  who  la 
married,  In  ignorance  of  the  fact  that  such  other  person  la  at 
the  time  a  married  man  or  woman. 


FROM  DAVIDSON. 


Appeal  from  Circuit  Court  of  Davidson  County.— 
A.  Caetweight,  Judge. 


6  Gates]  DECEMBER  TERM,  1904. 


JohDflon  T.  lu. 


Wm.  G.  Beien  and  Wm.  8.  Noblb,  for  Mrs.  Johnson. 

W.  A.  Guild,  G.  N.  Gdthbib,  T.  C.  Muluqan  and  J. 
P.  Helms,  for  Iss. 


Me,  Jdsticb  Neil  delivered  the  opinion  of  the  Conrt 
An  action  for  breach  of  promise  of  marriage.  The 
plaintiff  in  error  relies  npon  the  following  section  of  the 
Code  (Shannon's  Code,  sec.  41S8) :  "A  second  marriage 
cannot  be  cwitraeted  before  the  dissolution  of  the  first. 
Bat  the  first  shall  be  regarded  as  dissolved  for  this 
purpose,  if  ^ther  party  has  been  absrait  five  years,  and 
is  not  known  to  the  other  to  be  living." 

A  plea  was  filed  making  tbe  defense  that  the  plaintiff 
was  a  married  woman  at  the  time  the  contract  was  en- 
tered into.  To  this  she  filed  a  replication  ailing, 
among  other  things,  a  promise  after  the  five  years  had 
expired.  In  bar  evidence  before  tbe  jury,  however,  she 
testified  that  she  intermarried  with  her  husband  on  the 
26th  of  May,  1898,  that  they  lived  together  three  weeks, 
that  at  the  expirati(»i  of  that  time  he  disappeared,  and 
that  the  last  promise  which  the  defendant  made  to  her 
was  in  January,  1903.  This  was  only  four  and  one-half 
years  after  tbe  disappearance  of  the  husband.  It  thus 
appeared  firom  tbe  plaintiff's  testimony  that  while  she 
was  still,  in  the  eyes  of  the  law,  a  wife,  she  engaged  her- 
self to  be  married  to  the  defendant,  Iss.  Such  a  con- 
tract, made  under  the  circumstances  stated,  is  against 
public  policy,  and  can  famish  no  standing  to  a  plaintiff 
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in  any  court  The  illegality  of  the  contract  was  not 
cured  by  the  fact  that  the  marriage  was  not  to  take 
place  until  after  the  five  years  prescribed  by  statute  had" 
expired,  or  until  plaintiff  should  procure  a  divorce  from 
her.  husband.  Such  contracts  are  immoral,  and  cannot 
be  recognized  by  the  courts  of  this  Statej  and  the  cir- 
cuit judge  acted  within  his  powers,  and  correctly,  when 
he  arrested  the  further  progress  of  the  case,  and  dis- 
missed it,  upon  the  illegal  nature  of  the  demand  of  the 
plaintiff  thus  incontestably  appearing.  Of  course,  the 
case  above  stated  is  to  be  differentiated  from  one  in 
which  an  innocent  party  makes  a  contract  of  marriage 
with  another  who  is  married,  in  ignorance  of  the  fact 
that  such  other  person  is  at  the  time  a  married  man  or 
woman. 
Let  the  judgment  of  dismissal  be  affirmed. 


6  Gates]  DECEMBER  TERM,  1904. 


U«1>eniuui  T.  Cluk. 


LnSBEBMANj  LOVEMAN    &   O'BBIfiN    Ct   al.    V.    jAMES    N. 

Glare  et  ai. 

{Nashville.    December  Term,  1904.) 

1.  Wmmsa  of  FAOTS.  in  a  cu»  triad  by  Uu  circnlt  court 
jodga  withont  a  jury  ia  concIusiTa,  if  aupportad  bjr  Mma  ar- 
idanca. 

Where,  In  a  replevin  suit  in  the  circuit  court  to  recover  loga, 
tried  before  the  Judge  without  tbe  Intervention  of  a  jury,  there 
Is  some  evidence  to  support  Us  finding  that  the  plaintiff  was 
in  possession  of  the  land  from  which  the  logs  were  cut  bj  the 
defendant  at  the  time  they  were  cut,  that  quBBtlon,  on  appeal, 
moat  be  determined  in  favor  of  the  plaintiff.  (Post,  pp.  121', 
123.) 

a.    BEPXiEVIH.    PoBsassion  wiU  support  replevin  agalnat  a  traa- 

The  special  property  conferred  by  possession  Is  sufficient  to  sup- 
port  an  acUon  of  replevin  against  a  trespasser.  iPott,  pp.  122, 
125-128.) 

Cases  cited  and  approved:  Crawford  v.  Bynum,  7  Ter.,  381; 
Shaddon  v.  Knott,  2  Swan,  358,  863;  Wilson  r.  McQueen,  1  Head, 
17,  18;  Crlner  v.  Pike,  3  Head,  398;  Carson  v.  Prater,  6  Cold., 
665;  Brammell  v.  Hart,  12  Heis.,  366;  Shields  r.  Dodge.  14  Lea, 
356;  Cartwright  v.  Smith,  104  Tenn.,  688,  690,  691;  Railroad  t. 
BaU,  107  Tens.,  &12. 

8.    8AMB,    In  an  action  to  recover  logs,  title  papers  may  be 

looked  to  tor  purpose  of  defining  possession  ol  land 

In  an  action  of  replevin  to  recover  logs  cut  from  land  In  possee* 

Hou  of  plaintiff.  It  Is  not  improper  In  the  court  to  look  to  the 

deeds  showing  title  In  plaintiff  for  the  purpose  of  defining  Us 

IPoat,  pp.  128,  132.) 
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4.  OHAICPXBTT.  Dsed  tor  land  in  Hm  advena  poaaaaaion  of 
aawtlMr  ty  actual  poaavaaion  and  conaaqtMut  oonatmctiTa 
IMBaaaaton  to  axtant  of  bonnilariaa  ot  titla  papara  la  ehamper- 
tooa  and  mid. 
WbOTe  th«  plalntllT  Id  an  action  of  repleTln  to  recorer  timber 
waa  in  tbe  adTerse  poaaesBlon  ot  tbe  land  from  vblcli  tbe  tim- 
ber vaa  taken,  by  actual  poBBeaBlon  of  part  and  tbe  conaequeni 
coustructlTe  pOBaeealon  of  the  rest  to  the  extent  of  the  bound-^ 
arioB  in  hla  title  papera,  a  deed  made  by  a  penon  out  of  poa- 
aesalon,  under  which  tbe  defendant  entered  on  the  land  and 
removed  the  timber  from  that  part  ao  adversely  held  by  such 
conBtructlve  poBBoaBlon,  cannot  protect  the  defendant  against 
a  recovery,  becauae  such  deed  1b  champertoua  and  void  aa  to 
tbe  wbole  tract  bo  adversely  lield.    (Put,  p.  123.) 

.  Oaae  cited  and  approved:    Green  v.  Coal  ft  Coke  Co.,  110  Tenn., 
86. 

6.  ASTBKSB  POBSESSIOK.  Actual  ]^aaeeaion  of  part  ot  land 
under  regiatered  aaaurance  of  title  extenda  adveraa  poaaeaaion 
to  the  whole  tract,  enabling  aooh  advaiae  poBaesaor  to  main- 
tain a  replerln  auit  for  timber  felled  and  removed  therefrom. 
Adverse  possession  ot  land  under  a  registered  assurance  of  title, 
or  color  of  title,  by  actual  possesBlon  of  part  of  Uie  land  oz- 
tends  not  only  to  the  actual  poBaeaBian,  but  also  to  the  Umlta 
or  boundaries  contained  in  the  title  papers  of  snch  adverse  poa- 
Eeesor,  and  to  the  timber  growins  thereon,  so  aa  to  enable  such 
adverse  posseaBor  to  pursue  and  recover  tbe  timber  felled  and 
rentoved  therefrom,  by  an  action  of  replevin,  without  deraigning 
Ub  title,  and  regardleas  of  the  Invalidity  o(  his  title  or  the 
superiority  of  the  title  of  tbe  person  who  felled  and  removed 
tbe  timber  tberetrom,  under  a  deed  made  to  him  after  sach  poa- 
sesslon  was  taken  and  during  tbe  continuance  thereof.  iPoat, 
pp.  121-141.) 

Cases  cited  and  approved:    Hart  v.  Vinsant,  6  Hels.,  616,  618.  619; 
Pnllra  T.  HopUns,  1  Lea,  741;  Hicka  v.  Tredericka,  i  Lea,  Ul; 
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Hunter  v.  Bllli,  8  Tenn.  Cas.,  97,  101;  Hebard  r.  Scott,  »B  Tenn^ 
467;  Tumage  t.  Kenton,  IDS  Tenn.,  328;  Winters  t.  Halner,  107 
Tenn.,  3S7;  Elliott  t.  Coal  &  Coke  Co.,  1  Catee,  745;  Oreea  v. 
Coal  A  Coke  Co.,  2  Cates,  3G;  Mansfield  t.  Northcut,  4  Catea, 
.  536;  Cooper  t.  Watson,  7S  Ala.,  252,  256;  Anderson  t.  Hapler,  34 
DI.,  436,  439;  Eaton  v.  Sontlibr,  WUlea,  131;  Snyder,  t.  Vaux. 
Z  Rawle,  427;  Vausse  t.  Rnssell,  2  UcCord,  329;  Mather  t. 
Ckurch,  Berg,  ft  R.,  609;  Baker  t.  Howelt,  6  aerg.  ft  R.,  476; 
Brown  T.  CaldweU.  10  Berg,  ft  R.,  Ill;  Powell  v.  BmHli,  S 
Watts,  126;  DeMott  T.  Hagerman,  8  Cow.,  220;  Davis  v.  Easier, 
13  Rl.,  1S2;  Btockwell  v.  Pbelpa.  31  N.  T.,  363,  364;  Rich  v. 
Baker,  3  Denlo,  79;  Page  t.  Fowler,  28  Cal.,  fi06;  Halleck  t. 
Ulxer,  le  Cal.,  679;  Rees  v.  Hlgg:ns,  9  Kan.  App.,  832.  834;.  Cor« 
T.  Faupe],  24  W.  Va.,  24G;  Hodges  t.  Eddy,  38  Vt,  327;  McCol- 
man  t.  Wilkes,  S  Strob.  (8.  C),  465,  471;  JelTrey  t.  Owen. 
41  N.  J.  Law,  2^0;  Newcoma  v.  Crews,  98  Ky.,  339;  Brown  t. 
Tolkenlng,  64  N.  T.,  80;  Fouat  t.  Territory,  8  Okla.,  541; 
Mitchell  V.  Bridses,  113  N.  C.  63;  Graham  t.  Houston,  15  N. 
C  232;  SulUvan  r.  SulllTan,  66  N.  Y.,  37. 

Case  cited  and  dlBapproTod  In  part;    Bart  t.   Tlnsant,  6   Hels., 


S.    DEEDS  07  COlTTXTAirOB.    Beferriag  to  State'*  grant  by  itf 
number  im  sutficUnt,  where  auoh  grant  daicribaa  the  land. 
Deeds  which  refer  to  the  State's  grant  of  land  by  Its  number 
cannot  be  excluded  on  the  ground  that  they  do  not  describe 
any  land,  where  the  grant  describes  the  land.     (Pott,  p.  141.) 

T,  BBPLBVnr.  Plaiutiif  with  right  may  Join  others  with  him 
without  right. 
Where  the  whoie- possessory  right  of  property  Is  In  one  of  the 
plaintiffs  In  an  action  of  replevin,  It  Is  Immateilal  to  the  defend- 
ants that  he  Joins  others  with  him  In  the  suit,  and  shares  his 
recovery  with  them.    (i\wf,  p.  141.) 
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8.  SAHX.  BBno.  Toinder  ol  grantor  of  portion  of  land  and 
grantee  aa  plaintiffa  obyiataa  tlw  ^aastion  aa  to  which  part  of 
tba  land  tho  timber  waa  cut  on. 
Where  a  granlor  of  a  portion  of  a  tract  of  land  and  fata  grantee 
Join  in  an  action  of  replevin  to  recover  timber  felled  and  re- 
moved, It  is  Immaterial  to  the  defendant  that  the  timber  or  part 
of  It  may  have  been  cnt  and  removed  from  the  portion  ao^ 
sold  and  conveyed.    (Post,  pp.  Hi,  112.) 

9>  8A,IfX.  Immaterial  whether  timber  waa  eat  from  land  of 
plaintiit  or  a  tbird  person  who  transferred  bis  right  to  plaln- 
tifi  before  anit. 
Where  a  third  person  transferred  his  right  in  timber,  whatever 
it  might  be,  to  the  plaintiff  prior  to  the  Instltntlon  of  the  re- 
plevin suit.  It  is  immaterial  to  the  defendant  that  part  of  the 
timber  was  cut  from  the  land  of  such  third  person,  and  It  waa 
Impossible  to  distinguish  It.    (.Poit,  p.  142.). 


FROU  FBNTRESa 


Appeal  in  error  from  the  Circuit  Court  of  Fentreas 
County. — ^D.  L.  Lawdsden,  Judge. 

A.  M.  RoBEBTS  and  CoNATZEB  &  Case^  for  Wbeder, 
Administrator. 

Etains  &  Snodghass,  for  Clark  et  al. 


Me,  Justice  Neil  delivered  the  opinion  of  the  Court 
This  action  was  brought  in  the  circuit  court  of  Fen- 
tress county  in  replevin,  by  defendant  in  error,  to  re- 
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cover  of  plalntiflFs  in  error  forty-five  logs.  The  case  was 
tried  before  Hon,  D.  L.  Lansden,  chancellor,  aitting  as 
circuit  judge,  without  the  intervention  of  a  jury. 
-  He  rendered  a  judgment  in  favor  of  Clark  and  others 
against  Lieberman,  Loveman  &  O'Brien  and  the  estate 
of  Hizar  Beaty  (J.  T.  Wheeler,  administrator),  and  the 
latter  alone  appealed. 

There  was  evidently  a  purpose  on  the  part  of  Hizar 
Beaty,  in  taking  the  logs,  to  compel  defendants  in  error 
to  try  the  title  to  the  land  on  which  the  log&  grew, 
through  tiie  agency  of  the  replevin  suit;  but  his  honor 
found  as  a  fact  that  the  defendants  in  error  were  in 
possession  of  the  land  on  which  the  logs  grew  at  the 
time  they  were  cut  by  the  said  Hizar  Beaty,  and  he  de- 
clined to  consider  the  question  whether  the  defendants 
in  error  had  the  superior  title.  He  passed  upon  certain 
title  papers  of  the  plaintiffs  in  error,  holding  them  void 
on  the  ground  of  champerty,  for  the  purpose  of  deter- 
mining the  question  of  conflicting  possession. 

The  plaintiff  in  error  appealed  from  the  judgment  of 
his  honor,  and  has  filed  nnmerous  grounds  of  error. 
These  assignments  cover  a  wide  scope,  ranging  over  the 
whole  field  of  title,  and,  besides,  raising  numerous 
questions  of  evidence  In  the  view  we  take  of  the  case, 
it  will  be  necessary  to  notice  only  a  few  of  the  assign- 
menta 

There  is  some  evidence  in  the  record  to  support  the 
finding  of  his  honor  that  the  defendants  in  error  were 
in  posaession  of  the  land  from  which  the  logs  were  cut 
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hj  Hizar  Beaty  at  the  time  the;  were  cut.  So  on  this 
appeal  that  qneetion  must  be  determined  in  their  favor. 

The  land  referred  to  was  covered  by  grant  No.  3,329, 
issued  on  the  22d  of  April,  1834,  to  Milton  King.  There 
are  in  the  record  two  deeds  purporting  to  convey  the 
same  land  to  Bruno  Qem.t,  one  of  the  defendants  in 
error;  a  deed  from  A.  Litton,  Jane  E.  Litton,  and  Alice 
W.  Litton,  of  date  September  13,  1889 ;  and  a  deed  from 
Claiborne  Beaty,  of  date  March  5,  1890.  There  is  also 
in  the  record  a  lease,  of  date  Angn'st  3,  1896,  made  by 
Bruno  Gemt,  Sidney  Beckwith,  W.  L.  Jenks,  W.  W. 
Jones,  and  James  N.  Clark  (defendanta  in  error),  to 
one  Abe  Franklin,  covering  this  same  land.  There  is 
also  testimoy  in  the  record  to  the  effect  that  while  Abe 
Franklin  was  holding  under  this  lease,  residing  in  a 
house  built  upon  the  land,  the  said  Hizar  Beaty  entered 
npnn  the  land  and  cut  the  logs.  ' 

Upon  the  strength  of  this  testimony,  his  honor  held 
that  the  defendants  in  error  were  entitled  to  recover  in 
replevin,  regardless  of  the  question  concerning  the  ul- 
timate title  to  the  land,  since  the  special  property  coo- 
feiTed  by  possession  is  sufficient  to  support  the  action 
of  replevin  against  a  trespasser. 

We  think  his  honor's  view  was  correct.  The  rule  re- 
ferred to  ia  necessary  to  the  preservation  of  the  peace 
of  society.  If  it  should  not  be  maintained,  it  would 
soon  result  that  men,  everywhere,  in  cases  of  disputed 
title  to  personal  property,  would  seize  the  property  by 
the  strong  hand,  at  the  outset,  for  the  purpose  of  fore- 
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ing  Upon  the  adversary  party  the  necessity  of  takit^  the 
initiative  in  a  burdensome  suit,  and  assuming  the  onus 
of  proof  as  to  title. 

It  is  insisted  that,  if  the  chancellor  was  at  liberty 
to  decline  to  go  into  the  final  question  of  title  to  the 
land  on  which  the  logs  grew,  it  was  inconsistent  and 
improper  in  him  to  look  to  the  deeds  above  referred  to 
for  the  purpose  of  defining  possession. 

We  do  not  think  so.  The  nse  of  deeds  and  even  title 
bonds  for  this  purpose  is  quite  commm.  The  question 
proposed  for  consideration  was  not  one  of  title,  but  only 
of  possession — a  distinct,  independent,  and  legal  in- 
quiry under  our  system  of  real  property  law. 

To  meet  this  special  phase  of  the  case  made  by  the 
defendants  in  error,  the  plaintiffs  in  error  offered  in 
evidence  in  the  court  below  a  deed  purporting  to  haye 
been  made  by  the  Union  Land,  Coal  &  Coke  Company 
to  the  Cumberland  Coal  &  Coke  Company,  of  date  Sep- 
tember 24,  1899,  covering  the  same  land,  and  testimony 
tending  to  show  that  Hizar  Beaty  cut  the  logs  under  the 
authority  of  the  latter  company.  The  deed  was  objected 
to  by  the  def«Ldant8  in  error  on  the  ground  of  cham- 
p^iy,  because  the  testimony  showed  that  tbey  (defend- 
ants in  emror)  were  in  possession  of  the  land,  by  a  ten- 
ant residing  thereon,  when  the  deed  in  question  was 
made.  This  objection  was  sustained  by  the  chancellor 
and  the  deed  excluded.  To  this  action  error  is  assigned 
here  by  the  plaintiffs  in  error. 

There  can  be  no  doubt,  under  our  statute,  that  such 
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a  deed  is  void.  Green  t.  Cumberland  Coal  d  Coke  Co., 
110  Tenn.,  35,  T2  S.  W.,  459.  But  plaintiffB  in  err« 
reply  to  this  that  even  a  void  deed  may  Ite  "coIot  of 
title,"  under  our  decisions,  and  a  possession  tbereundo', 
If  held  long  enough,  may,  under  the  statate  of  limita- 
tions, ripen  into  a  good  title,  which  is,  of  course,  troe. 
Prom  this  it  is  urged  that  the  entry  upon  the  land  under 
the  champertons  deed  in  question  was  lawful,  and  neu- 
tralized the  prior  possession  under  the  two  Oernt 
deeds  referred  to. 

We  think  the  conclusion  is  based  upon  a  false  assump- 
tioa.  Possession  under  a  false  deed  cannot,  in  the  very 
nature  of  things,  he  rightful.  In  fact  and  in  law  it  ia 
wrongful  against  the  person  having  the  true  title,  and 
the  true  right  of  possession  attendant  upon  that  title, 
during  every  day  it  lasts,  until  the  full  term  of  seven 
years  has  been  completed.  When  that  time  arrives,  the 
possession  having  been  open,  notorious,  adverse,  and  un- 
disturbed, and  the  deed  having  been  registered  during 
the  full  term  of  seven  years,  a  distinct  right  is  confCTred 
upon  the  hitherto  wrongful  possessor  by  positive  law 
—our  statute  of  1819,  based  upon  a  well-known  public 
policy,  which  need  not  be  more  particularly  referred  to. 
Shannon's  Code,  sec.  4456.  When  this  term -of  seven 
years  has  been  thus  completed  under  color  of  title,  va- 
rious questions  may  and  do  arise,  in  estimatii^  the 
value  of  that  possession,  looking  back  o^ee  its  course. 
Among  these  is  the  question  of  the  neutralization- of  one 
possession  by  another.    It  is  held  that,  in  the  case  of 
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tbe  interlap  of  grants,  rival  possessions  within  the  io- 
terlap  will  neutralize  each  other,  and  the  case  must  be 
detennined  upoij  the  strength  o(  title. 

These  doctrinea  find  their  most  ordinary  application 
in  c&aeB  arising  under  the  statute  of  limitations,  albeit 
tiiey  are  sometimes  controlling  in  questions  purely  of 
possession.  It  is  not  true,  however,  that  if  one  be  in 
actual  possession  of  a  portion  of  a  tract  of  land,  by  a 
bouse  or  other  inclosure  bnilt  thereon,  occupied  by  a 
tenant,  under  a  deed  defining  boundaries,  under  which 
state  of  facts  the  pcrasession  is  extended  by  construction 
of  law  to  the  whole  boundary  covered  by  the  deed 
{Mansfield  v.  Northcut,  4  Gates,  636,  80  S.  W.,  437),  an- 
other may  enter  upon  the  same  land  under  a  foiled  or  a 
champertous  deed,  and  force  the  former  to  bring  eject- 
ment against  him,  or  proceed,  after  entering,  to  cut  tim- 
ber, and,  when  sued  by  the  former  in  replevin  for  the 
timber  itself,  or  when  sued  for  the  value,  compel  such  . 
prior  possessor  to  try  the  title  to  the  land  on  which  the 
timber  grew.  Certainly,  if  such  suit  be  brought  within 
three  years  (Shannon's  Code,  sec.  5096)  for  possession 
against  such  interloper,  the  action  would  be  one  in  for- 
cible entry  and  detainer,  and  not  ejectment,  and  in  such 
an  acti(»i  the  question  of  title  would  not  arise,  hut  only 
the  question  of  prior  possession.  The  same  would  nec- 
essarily be  true  of  a  suit  brought  within  three  years  to 
recover  for  timber  cut,  whether  in  a  direct  action  for 
the  timb^'  itself,  as  in  the  present  case,  or  for  the  value 
oi  it'   Whether  this  rule  wonld  be  different  after  the 
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erjjiration  of  three  years,  we  need  not  consider,  since 
the  present  action  was  brought  within  less  than  three 
months  after  the  seizure,  of  the  logs.  However,  there  can 
be  no  donbt  that  adverse  pOTsession  of  personal  property 
for  three  years  would  vest  title  therein  (Shannwi's  Code 
section  4470;  Morrig  v.  Lowe,  97  Tenn.,  243,  36  S.  W., 
1098)  so  as  to  bar  an  action  tot  the  property  itself.  But 
it  is,  beyond  question,  true  that  prior  possession  itself 
wonld  furnish  a  sufficient  basis  of  right  to  snpport  an 
action  against  a  trespasser  for  either  real  or  personal 
property.  Prior  possession,  in  and  of  itself,  confers  a 
right  as  against  all  trespassers,  or  persons  seizing  prop- 
erty without  due  process  of  law;  and  the  law  will  protect 
that  right  againt  such  persons  by  restoring,  through  an 
appropriate  possessory  action,  that  possession,  when  it 
is  violated  in  the  manner  indicated.  Any  other  course  of 
decision  would  soon  fill  the  State  with  vexatious  and 
wasteful  litigation,  if  not  with  violence  and  bloodshed. 
Under  the  opposite  theory,  how  easy  it  would  be  to  dis- 
turb any  man's  title!  And  how  great  the  reward  for 
disrupting  the  peace  of  society !  Any  man  coveting  the 
laud  of  another  could  cause  a  third  party  to  make  him 
a  deed  purporting  to  convey  an  estate  in  fee,  and  then  en- 
ter upon  the  land  and  proceed  to  hold  it,  or  even  merely 
to  cut  timber ;  and,  to  enable  the  prior  possessor  to  ob- 
tain redress,  he  must  submit  to  a  raking  fire  on  his  titl^ 
from  turret  to  foundation  stone.  If  such  investigation 
reveal  one  spot  of  fatal  weakness,  his  arms  of  both  at- 
tack and  defense  are  shattered  in  his  hands,  and  the  in- 
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terloper  is  left  in  poasesdon  of  the  property ;  and  this 
not  because  he  has  the  better  right,  but  because  he  was 
shrewd  enough  to  discover  the  weakness  of  his  victim's 
position,  and  bold  enough  to  place  himself  in  an  atti- 
tude where  that  victim  would  be  compelled  to  attack 
him  nnder  an  irretrievable  disadvantage,  and  to  encoan- 
t€a*  inevitable  defeat. 

In  Carticright  v.  Smith,  104  Tenn.  689,  690,  691,  58  S. 
W.,  331,  it  is  said  :  "The  gist  of  the  action  [replevin]  is 
that  the  defendant  is  in  possession  of  the  property,  and 
that  plaintiff  is  entitled  to  the  possession.  Judge  Carn- 
thcrs,  in  treating  the  sections  of  the  Code  regulating  act- 
ions of  replevin,  has  said,  viz :  'Upon  a  fair  construction 
of  the  whole  of  this  act,  and  by  it  judging  of  the  inten- 
tion of  the  I^islatnre,  we  are  constrained  to  decide  that 
it  will  lie  in  all  cases  where  the  plaintiff  has  a  present 
right  to  the  possession  of  any  p«^onal  property  in  the 
possessitHi  of  the  defendant.  In  all  such  cases  the  prop- 
erty is  unlawfully  detained  from  the  plaintiff  by  the  de- 
fendant, and  therefore  falls  within  the  plain  language 
and  meaning  of  the  act'  "  In  accord :  Shaddon  v.  Knott, 
2  Swan,  358,  363,  58  Am.  Dec.,  63;  Wilson  v.  McQueen, 
1  Head,  17,  18;  Brammell  v.  Hart,  12  Heisk.,  366; 
Shieldi  V.  Dodge,  14  Lea,  356.  And  compare  Crawford  v. 
Bynum,  7  Yerg.,  381;  Criner  v.  Pike,  2  Head,  398 ;  Car- 
son V.  Prater,  6  Cold.,  565 ;  Railroad  v.  Hall,  107  Tenn., 
512,  64  S.  W.,  481.  "Where  property  which  has  been  an- 
nexed to  the  freehold  is  severed  therefrom,   even  by  a 
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wrongdoer,  it  becomes  personal  property,  so  as  to  be- 
come recoverable  by  an  action  of  replevin."  24  A.  &  E. 
Encyc.  Law  (2d  Ed.),  p.  481,  and  cases  cited;  28  A.  &  E. 
Encyc.  Law  (2d  Ed.),  p.  543.  "Where  the  title  to  prop- 
erty which  has  become  personalty  by  reascm  of  its  sever- 
ance from  the  soil  or  freehold  depends  upon  the  owner- 
ship of  the  real  estate,  it  has  bera  held  that  the  tme 
owner,  if  ont  of  possession,  could  not  in  replevin  recover 
the  property,  where  Its  severance  from  the  freehold  waa 
made  by  a  p^son  holding  adversely  and  in  good  faith 
under  claim  and  color  of  title;,  as  the  action  of  r^levin 
could  not  be  made  the  means  of  litigating  and  determin- 
ing the  title  to  real  estate  as  between  conflicting  claim- 
ants." 24  A.  &  E.  Encyc.  Law  (2d  Ed.),  p.  486. 

In  Cobbey  on  Replevin  ( Ed.  1890 )  it  is  said :  "Under 
the  anthorities,  it  is  allowable  in  a  replevin  action  to  ex- 
amine into  the  title  of  the  real  estate  just  far  enough  to 
determine  whether  or  not  there  are  adverse  claimants 
to  the  real  estate.  If  there  are,  the  validity  of  their 
claims  cannot  be  tried  in  the  replevin  action ;  but,  if 
there  are  not  adverse  claimants  to  the  realty,  the  title 
may  be  shown  in  the  replevin  action  for  the  purpose 
above  stated."    Sections  353,  374,  375,  376,  382. 

In  Cooper  v.  Watson,  73  Ala,,  252,  255,  it  issaid :  "The 
doctrine  seems  well  settled,  upon  principle  and  author- 
ity, that  if  the  owner  of  the  land  be  not  in  the  actual 
possession — if  he  can  show  title  to  things  severed  from 
it  only  by  showing  title  to  the  land — a  personal  action 
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for  the  taking,  conversion,  or  detention  of  snch  things 
will  not  lie.  If  he  have  the  possession  at  the  time  of  the 
severance,  the  rule  is  different.  But  if  this  possession  is 
divested — if  his  right  lie  in  entry — and  the  adverse  pos- 
sessor gatha^  a  crop  in  the  course  of  husbandry,  or 
sevKB  a  tree  or  other  thing  from  the  land,  the  things 
severed  are  converted  into  chattels.  But  they  do  not 
become  the  property  of  the  owner  of  the  land.  He  is  out 
of  possession,  and  has  no  right  to  the  immediate  possess- 
ion of  such  things,  nor  can  he  bring  any  action  to  recover 
them  until  he  gains  possession."  "To  hold  the  law  oth- 
em'ise,"  as  said  in  Smith's  Leading  Cases,  quoted  in  the 
preceding  case,  "would  be  to  bring  the  title  to  the  land 
in  dispute  in  a  transitory  action,  although  the  plaintiff 
had  -not  adopted  proper  means  for  reducing  his  title  to 
possession.  For,  if  the  general  right  to  land,  unaccom- 
panied by  possession,  were  viewed  as  giving  first  a  gen* 
eral  right  of  property  in  whatever  may  be  severed  from 
the  freehold,  and  then  a  consequent  constructive  possess- 
ion, the  only  question  in  an  action  of  trover  or  replevin 
brought  against  an  actual  possessor  would  be  as  to  the 
party  in.  whom  the  title  to  the  realty  lay." 

The  point  may  be  enforced  by  a  few  excerpts  from  oth- 
er authorities : 

In  Anderson  v.  Sapler,  34  111.,  436,  439,  85  Am.  Dec., 

318,  it  is  said:     "Our  statute  gives  the  remedy  where 

the  goods  or  chattels  have  been  wrongfully  distrained  or 

otherwise  wrongfully  taken,  or  shall  be  wrongfully  de- 

111  Tmn— 9 


TENNESSEE  REPOUTS.  [Vol.  114 


UcLormas  v.  Clark. 


taired.  The  prs'cfisinn  of  tlie  land  waa  always  a  suffi- 
cient title  thereto  as  a^airst  a  stranger.  Tlie  riglitful 
owner  could  not  forcibly  alter  and  eject  a  disseisor,  dot 
quoRtioD  bis  rights,  excepting  in  a  real  or  possessory  ac- 
tion for  the  recovery  of  the  land.  The  posaes'or  of  land 
might  bring  replevin  for  chattels  severed  from  the  free- 
hold, and,  as  the  ownership  of  lands  drew  to  it  the  con- 
structive possessitm,  the  owner  might  bring  replevin  for 
chattels  thus  severed  where  there  was  no  adverse  pos- 
session. But  the  owner  could  not  bring  replevin  tor 
chattels  severed  from  land  in  the  adverse  possession  of 
the  defendant  or  of  a  third  person.  The  law  does  not  per- 
mit him  to  assert  his  title  to  the  land  against  the  person 
in  adverse  possession  in  that  manner."  Citing  Morris  on 
Replev.,  57,  58;  I  Smith's  Lead.  Cas.,  485;  I  Chitty,  PI. 
163;  Eaton  v.  Southby,  Willes,  131;  Snyder  v.  Vauie,  2 
Rawle,  427 ;  Vausse  v.  Russell,  2  McOord,  329 ;  Mather 
V.  Trinity  Church,  3  Serg.  &  R.,  509,  8  Am.  Dec,  6C3 ; 
Baker  v.  Botcell,  G  Sei^.  &  R.,  476 ;  Brown  v.  Caldtcell, 
10  Serg.  &  R.,  114,  13  Am.  Dec,  660;  Poicell  v.  Smith,  2 
Watts,  126;  DcMoit  v.  Hagermun,  8  Cow.,  220,  18  Am. 
Dec,  443;  Dat^s  v.  Easley,  13  111.,  192.  • 

In  Stockwell  v.  Phelps,  34  N.  T.,  363,  36i,  90  Am. 
Dec,  710,  it  is  said :  "Keplevin,  or  an  action  in  the  na- 
ture of  a  replevin,  in  the  ccpit,  can  only  be  brought  when 
trespass  could  he  maintain^,  and  that  would  only  lie 
for  an  injury  to  land  when  the  plaintiff  is  in  posses^iiHi 
{■Rich  V.  Baker,  3  Denio,  79;  De  Mott  v.  Eagerman,  8 
Cow.,  220) ;  and  one  being  in  the  actual  poesesaion  of  the 
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premises,  claJmiDg  them  aa  his  own,  is  r^arded  as  the 
owner,  as  to  all  the  world,  until  after  a  judicial  decis- 
ion." 

In  Brotim  v.  Caldwell,  10  Serg.  &  R.,  114, 13  Am.  Dec., 
660,  it  is  said :  "Replevin  is  not  the  proper  form  of  ac- 
tion to  try  title  to  land  ex  dirccto,  though  incidentally 
title  to  such  action  ma;  sometimes  be  called  in  question. 
In  PennsjiTania  this  action  has  been  allowed  a  great 
sweep,  and  to  embrace  every  queslion  of  property.  Bat 
it  is  property  in  goods,  and  not  in  lands.  It  is  to  try  the 
title  to  personal  property,  and  not  to  real  estate.  Re- 
plevin will  not  lie  for  a  tract  of  land.  Title  cannot  be 
decided  in  an  action  merely  personal  and  transitory,  no 
matt^  whether  replevin,  trover,  or  assumpsit.  Nor  can 
these  actions  be  maintained  by  one  not  in  the  actual,  ex- 
closire  possession,  whatev^  his  title  may  be,  against  one ' 
who  is  in  posaession,  claiming  right.  Here  the  possession 
b  not  vacant  The  owner  of  the  title  is  in  the  construc- 
tive actual  iK>Bsession." 

In  Page  v.  Fotcler,  28  Cal.,  605,  610,  it  is  said,  quoUng 
from  Eallcck  v.  Mixer,  16  Cal.,  579 :  "The  true  rule  is 
this:  'The  plaintiff  out  of  possession  cannot  sue  for 
property  severed  from  the  freehold  when  the  defendant 
is  in  possession  of  the  premises  from  which  the  property 
was  severed,  holding  them  adversely,  in  good  faith,  un- 
der claim  and  color  of  titla  In  other  words,  the  per- 
sonal action  cannot  be  made  means  of  litigating  and  de- 
termining the  title  to  the  real  property  aa  between  con- 
flicting claimants.* " 
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In  Rees  v.  Higgim,  9  Kan.  App.,  832,  834,  61  Pac.  500, 
it  is  held  that  it  is  "not  proper  ...  to  make  a  reple- 
vin action  the  means  of  lit^^ating  and  determining  the 
title  to  real  property  as  between  conflicting  claimants." 

The  reaaon  underlying  all  these  cases  is  that  the  pri- 
mary consideration  in  a  replevin  action  is  the  right  of 
possession,  and  that,  as  to  things  severed  from  the  real- 
ty,  the  possession  of  land  at  that  time  determines  the 
right  of  possession  to  such  things  such  person  being  in 
the  adverse  possession  of  the  land,  and  claiming  under 
color  of  title;  that  the  court  will  determine  the  matter 
npon  the  right  of  possession,  and  not  upon  the  title  to 
the  land ;  and  finally  that  in  such  an  action  the  court  will 
not  permit  the  title  of  the  land  to  be  determined. 

There  is  one  exception  to  be  noticed.  This  is:  Where 
neither  party  has  actual  ppssession  of  any  portion  of  the 
land  at  the  time  the  timber  is  cut,  the  right  to  tbe  pos- 
session of  such  timber  must  be  determined  by  the  title 
to  the  land,  since  the  law  in  that  case  would  attach  con- 
structive possession  of  the  land  to  the  title.  Hart  v. 
Vinsant,  6  Heisk.,  616.  But  even  such  a  case  evidence 
of  title  is  permitted,  "not  for  the  purpose  of  trying  the 
question  of  title  to  the  land,"  but  for  the  purpose  of  de- 
termining the  question  of  possession.    Id.,  618,  619. 

Here  it  is  necessary  that  we  should  pause  for  a  mom- 
«it,  and  note  the  meaning  attached  to  the  terms  "actual 
possession"  and  "constructive  pcwsession"  in  the  autho- 
rities. 

Of  course  it  would  be  idle  to  attempt  a  review  of  the 
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cases  within  the  limits  of  a  judicial  opinioD,  so  great  is 
their  number,  But  thej  are  collected  In  Am.  &  Eng. 
Encyc.  Law,  pp.  822  to  830;  vol.  13,  p.  745;  vol.  28,  pp. 
238,  239;  Cyc,  vol.  1,  pp.  983,  1125-1126.  An  examina- 
tion of  these  authorities  text  and  notes,  will  disclose  the 
following: 

There  is  some  diversity  in  the  use  of  the  terms  above 
referred  to,  but  a  substantial  agreement  concerning  the 
true  test  of  adverse  possession  in  cases  such  as  we  have 
before  us,  wherein  it  appears  there  is  actual  possession 
of  a  portion  of  tract  of  land  by  one  claiming  under  color 
of  title  defining  boundaries.  In  the  first  authority  cited 
in  the  last  paragraph  it  is  said :  "It  is  well  established 
that  possession  which  is  necessary  to  ripen  into  title 
must  be  actual,  and,  to  begin  such  possession,  th«%  miist 
be  an  entry  which  will  amount  to  an  ouster  of  the  true 
oTjrner.  It  must  be  actual,  either  of  all  or  part  of  the 
land  claimed,  as  the  same  may  be  held  with  color  of  title 
or  without,  because  constructive  possession  follows  the 
title,  and  there  cannot  be  two  possessions  of  the  same 
land  at  the  same  time,  and  the  owner,  being  in  possession 
by  virtne  of  his  title,  remains  until  he  is  disseised  by  an- 
other entering  and  holding  for  himself."  Am.  &  Eng. 
Encyc.  Law,  p.  822.  "Mere  naked  possession  without 
color  of  title  Is  adverse  only  to  the  extent  of  the  actual 
possession  or  inclosure.  But  an  entry  into  possession 
under  a  conveyance  from  a  person  having  color  of  title 
is  presumed  to  be  made  according  to  tile  description  in 
the  deed,  and  his  occupancy  is  construed  as  possession 
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of  the  entire  lot,  where  there  ia  no  ftctual  adverae  posses- 
sion of  the  parts  not  actnally  occupied  hj  him."  Id.,  p. 
824.  "A  man  cannot  bj  mere  physical  means  retain  land 
in  hia  ezclnsive  grai^.  Poeseasion  may  he  more  mani-  . 
fest  as  to  a  part  than  as  to  the  rest  Therefore  it  is  an 
established  rule  of  law  that  the  actual  possession  of  a 
part  is  the  possession  of  the  entire  tract  or  boondarycoT- 
ered  by  the  occupant's  title  or  claim  of  title.  .... 
What  is  the  extent  of  his  possession  la  to  be  determined 
by  the  limits  of  his  title  or  color  of  title.  An  intruder 
without  color  of  title  is  of  necessity  confined  to  his  mere 
inclosure."  Id.,  p.  823,  notes,  quoted  from  Core  v.  Fau- 
pel,  24  W.  Va.,  245.  "The  actual  fencing  and  inclosure 
of  the  tract  are  not,  unless  expressly  required  by  statute 
essential  to  constitute  adverse  possession,  but  such  acts 
are  very  declare  In  determining  possession  and  claims 
of  ownership."  Id.,  p.  828.  "Fences  are  a  means  .by 
which  possession  of  land  may  be  taken  and  held.  They 
are  not,  however,  the  only  means.  There  may  be  an  act- 
ual possession  without  fences  or  inclosures  of  any  kind, 
if  it  appears  from  other  facts  and  circumstances  that  the 
plaintiff  was  exercising  exclusive  dominion  and  control 
over  the  land."  Id.,  vol.  13  p.  750.  "When  one  is  in  act- 
ual possession  of  a  portion  of  a  given  tract  of  land,  he 
will  be  held,  in  law,  to  be  in  possession  of  the  remainder, 
if  he  holds  under  a  deed  or  other  color  nf  title,  and  there 
is  no  antagonistic  or  adverse  possession."  Id.  "Actual 
possession  or  possesion  in  fact  exists  where  the  thing 
ia  in  the  immediate  occupancy  of  the  party,  or  his  agent 
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or  tenant"  28  Am.  and  Eng.  Ency,  Law,  p.  238.  "Con- 
structive possession,  or  pofisession  in  law,  as  it  is  some- 
times called,  is  that  possession  which  the  law  annexes  to 
the  I^al  title  or  ownership  of  the  property  where  there 
is  a  right  to  the  .immediate  actual  possession  of  such 
property,  but  no  actual  possession."  Id.  239.  In  the  notes 
to  the  page  last  cited  we  find  the  following :  "Constmct- 
ive  possession  is  a  possession  in  law,  without  possessioD 
in  fact"  Hodges  v.  Eddy,  38  Vt,  327.  "Properly  speak- 
ing constrnctire  possession  is  that  possession  which  the 
law  annexes  to  the  title."  Citing  McColman  v.  Wilkes,  3 
Strob.  (S.  C),  471,.51  Am.  Dec.,  637.  "Possession  which, 
as  an  inference  of  law,  arises  presumptively  from  the 
legal  title,  is  a  mere  constructive  possession,  and  is 
founded  on  the  existence  of  title  in  some  form."  Citing 
Jeffrey/  v.  Otccn,  41  N.  J.  Law,  260^  "Constructive  pos- 
session is  that  which  exists  in  contemplation  of  law. 
without  actual  personal  enjoyment  or  occupation."  Cit- 
ing JVcMTCome  V.  Crewa,  88  Ky.,  339,  32  8.  W.,  947; 
Brown  v.  Dolkening,  64  N.  Y.,  80 ;  Foust  v.  Territory,  8 
Okl.,  541,  58  Pac.,  728.  "Constructive  possession  is  such 
a  possession  as  the  law  carries  to  the  owner  by  virtue  of 
his  title  only,  there  being  no  actual  occupation  of  any 
part  of  the  land  by  anybody."  Citing  Mitchel  v.  Bridges, 
113  N.  C,  63, 18  S.  E.,  91 ;  Graham  v.  Houston,  16  N.  C, 
232.  "Constructive  possession  may  exist  without  an 
actual  pedis  posscssio,  where  there  is  a  present  right, 
and  the  possession  is  either  vacant,  or  is  consistent  with 
the  right  of  the  owner  to  an  immediate  and  actual  pos- 
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sesBion  by  himself."  Citing  Sullivan  v.  Sullivan,  66  N. 
Y.,  37. 

In  Cyc,  vol.  1,  pp.  982,  983,  it  is  said :  "That  an  ad- 
verse claim  to  land  may  ripen  into  perfect  title  by  virtue 
of  the  statutes  of  limitation,  it  is  primarily  essential  that 
the  possession  relied  upon  be  actual."  On  page  1125  it 
is  said :  "The  general  rule  is  well  settled  that  where  a 
party  enters,  under  color  of  title,  into  actual  occupancy 
of  a  part  of  the  premises  described  in  the  instrument  giv- 
ing color,  his  possession  is  not  considered  as  confined  to 
that  part  of  the  premises  in  his  actual  occupancy,  bat  he 
acquires  possession  of  all  tfie  lands  embraced  in  the  in- 
strument under  which  he  claims."  In  a  note  on  page  983 
it  is  said :  "Actual  possession  may  not  consist  either  in 
an  occupancy  in  fact  of  the  whole  tract  claimed,  or  of 
an  occupauey  of  part  thereof  in  the  name  of  the  whole, 
where  there  is  sufficient  evidence  of  the  bounds  of  the 
whole  that  is  claimed  as  one  entirety,  and  the  circum- 
stances are  such  that  the  law  extends  the  possession  of 
the  part  that  is  occupied  to  these  bounds.  This  latter 
may  be  termed  a  'virtual  possession,'  in  order  to  distin- 
guish it  from  the  other  kind  of  actual  possession,  which 
is  called  'substantial'  or  'pedis  pmscssio.'  But  whatevCT 
term  may  be  used  to  give  precision  to  the  subject,  the  at- 
tributes which  pertain  to  an  actual  possession  belong  to 
it,  whether  it  be  substantial  or  virtual."  Oitii^  McGol- 
man  v.  Wilkes,  3  Strob.  {S.  C),  465,  51  Am.  Dec.,  637. 

In  our  own  case  of  Hebard  v.  Scott,  95  Tenn.,  467,  32 
8.  W.,  390,  it  was  held  that  "the  occupation  of  part  of 
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the  tract,  claiming  the  whole,  under  a  paper  title  defin- 
ing its  boundaries,  is  efFectiye  possession  of  the  whole 
tract  under  the  statutes  of  limitation."  To  the  same 
effect  are  Winters  v.  Hainer,  107  Tenn.,  337,  64  S.  W., 
44;  Turnage  v.  Kenton,  102  Tenn.,  328,  52  S.  W.,  174; 
Hunter  y.  Bills,  3  Tenn.  Cas.,  97, 101 ;  Elliott  v.  Cumber- 
land Coal  &  Coke  Co.,  109  Tenn.,  745,  71  S.  W.,  749.  We 
hare  one  or  two  cases  in  our  reports  which  upon  casual 
reading  would  seem  to  indicate  that  there  must  be  an  in- 
closure  of  the  whole  tract  claimed,  even  when  the  party 
claims  under  color  of  title;  but,  upon  careful  reading  of 
these  cases  in  connection  with  the  cases  cited  in  them 
(Puilen  V.  Hopkins,  1  Lea,  741;  Hicka  v.  Tredericks,  9 
Lea,  491),  it  is  clear  that  what  is  meant  is  simply  that 
there  must  be  some  sort  of  inclosure  upon  some  part  of 
the  land,  as  a  house,  a  fenced  field,  or  other  "improv- 
ment,"  as  visible  evidence  of  possessioD,  where  the  land 
is  capable  of  such  use,  and  not  that  the  whole  tract  of 
land  must  be  inclosed. 

The  latest  cases  we  have  upon  the  subject  of  adverse 
possession  are  Green  v.  Cumberland  Voal  &  Coke  Co., 
110  Tenn.,  35,  72  S.  W.,  459,  and  Mansfield  v.  Narthcut, 
4  Gates,  536,  80  8.  W.,  437,  not  yet  printed  in  our  official 
rqjoMs — both  cited  supra. 

In  the  first  of  these  cases  it  is  said :  "Where  th^e  is  no 
part  of  the  land  in  actual  possession,  the  constructive 
possession  is  with  the  party  holding  the  superior  legal 
title;  but,  where  a  portion  of  land  is  in  actaal  adverse 
possesion,  the  party  holding  has  constructive  possession 
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of  all  of  tbe  premises  oatside  of  his  enclosure  to  the  lim- 
its of  his  claim  or  assurance  of  title;  and  such  .construc- 
tive poBsession  is  superior  to  that  which  results  merely 
fnnn  the  ownership  of  the  legal  title,  and  is  sufficient  to 
put  in  operation  the  statutes  of  limitation  to  the  entire 
tract" 

Id  the  second  case  it  la  said :  "The  Nortbcuts  had  act- 
aal  possession  of  a  small  bouse  upon  tbe  land  occupied 
by  Mrs.  Mansfield  aa  their  tenant,  claiming  to  the  extent 
of  the  boQDdaries  called  for  in  their  title  papers.  The 
remainder  of  the  tract  was  uninclosed.  A  claimant  of 
the  land  under  a  hostile  title  to  that  of  defendants  in  er- 
ror buitt  a  cabin  upon  a  different  part  of  the  premises, 
and  induced  Mrs.  Mansfield  to  move  into  it  and  attorn 
to  him,  and  this  action  [forcible  entry  and  detainer]  was 
brought  to  dispossess  her.  Defendants  in  error,  under 
these  facts,  had  possession  of  the  entire  tract — actual 
possession  of  the  bouse  occupied  by  their  tenant,  and 
constructire  possession  of  the  remainder.  Constructive 
possession  of  this  nature,  connected  as  it  is  with  actual 
possi-ssion  of  a  part  of  the  premises,  is  of  a  higher  char- 
acter than  that  which  follows  the  legal  title.  It  will  per- 
fect a  defective  title,  under  the  statute  of  limitations, 
and  raise  a  presumption  of  grant,  when  held  for  suffi- 
cient periods  of  time..  .  .  We  think  that  constructive 
p<!Sses8ion  of  this  character  is  sufficient  to  enable  a 
I'laitiiiint  sii  holding  to  niai.  tain  this  action." 

It  IK  [jLixLived  that  tlu-  siH.cifw  of  "constructive  pos- 
sessicm"  enforced  in  these  two  cases  in  no  wise  differs 
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from  the  "effective  posgesslon"  meotioned  in  Hchard  y. 
jScoft,  and  the'"Tirtaal  posseesiOD"  mentioned  in  Mo- 
Colman  t.  Wilkes,  supra,  and  that  the  attribates  which 
pertain  to  an  actual  poasession  belong  to  it  It  is  fur- 
ther apparent  that  the  learned  justice  who  prepared 
the  opinion  in  the  cases  quoted  from  carefully  distin- 
guished the  kind  of  constmctiTe  possession — "effective 
possession"  op  "virtual  pMseasion" — enforced  in  those 
C88C8  from  the  general  coDstructive  possession  which 
the  law  attaches  to  the  title  where  there  is  no  actual 
possession  in  the  owner  of  the  title,  and  no  one  in  ad> 
verse  poasession.  It  is  also  perceived  that  the  learned 
justice  differentiated  this  "effective  possession"  or  "vir- 
tual possession"  from  technical  "actual  possession" 
merely  for  the  sake  of  scientific  precision  or  logical  ac- 
curacy of  thought,  and  that  be  not  only  did  not  assign 
to  it  a  different  office  and  effect  from  that  belonging  to 
actual  possession,  but  blended  the  two  and  gave  them 
the  same  effect ;  that  is,  treated  both  as  constituting,  in 
effective  operation,  a  single  possession.  In  so  treating 
them,  the  opinions  referred  to  not  only  held  the  court 
in  line  with  its  former  adjudications  above  referred  to 
with  approval,  but  preserved  its  harmony  with  the  over- 
whelming weight  of  authority  in  this  country  upon 
the  special  phase  of  the  question  herein  considered,  as 
shon-n  by  the  excerpts  which  we  have  made  from  the 
text-books  quoted  above,  and  as  exhibitt'd  by  tlio  vast 
nomber  of  cases  cited  in  the  notes  on  the  pages  refeii-ed 
to. 
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The  Bubstaoce  of  the  whole  matter,  as  applied  to  the 
present  controversy,  is  that  the  defendants  in  error 
Ix^ing  in  actual  possession  of  a  part  of  the  tract  on 
which  the  timber  grew,  by  their  tenant  living  in  a  honse 
built  npOD  the  tract,  holding  under  color  of  title,  and 
claiming  the  land  as  tJieir  own  at  the  time  the  timber 
was  felled  and  the  logs  taken  away,  their  poasrasiMi  ex- 
tended to  the  limits  or  boundaries  contained  in  their 
title  papers,  which  covered  the  space  where  the  trees 
grew.  This  possession  was  the  "effective  possession" 
or  "virtual  possession"  described  above,  and  was  an 
"adverse  possession,"  in  the  sense  in  which  that  term  is 
used  in  the  law.  Being  thus  in  adverse  possession  of 
the  land,  they  were  likewise  in  adverse  possession  of 
the  timber  which  grew  upon  it,  and,  when  it  was  felled 
and  the  1<^  hauled  away,  these  logs  were  taken  from 
their  possession;  and,  within  the  authorities  cited,  and 
under  the  principles  stated,  they  were  entitled  to  pur- 
sue the  logs  by  the  appropriate  possessory  action  (re- 
plevin), and  to  sustain  the  action  they  did  not  need  to 
go  further  than  prove  their  status  as  above-  outlined, 
and  the  taking,  without  deraigniag  title  or  going  into 
a  controversy  with  the  person  taking  the  logs  concerning 
the  true  title  to  the  land. 

Any  other  view  would  place  the  court  in  the  novel 
position  of  holding  that  one  in  adverse  possession  of 
land,  claiming  under  color  of  title,  may  recover  the  land 
itself  from  a  trespasser  by  a  possessory  action,  but  must 
bring  ejectment  for  timber  cut  from  it^  or  (the  same 
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thing,  in  substance)  must  sustain  his  possessory  action 
for  the  timber  (replevin)  by  the  character  of  testimony 
required  only  in  ejectment  cases. 

So,  recurring  to  the  special  point  previously  men- 
tioned, we  conclude  that  the  deed  of  the  Cumberland 
Coal  &  Coke  Company,  even  if  admitted  in  evidence, 
could  not  protect  Hizar  Beaty'a  estate  against  recovery 
in  the  present  action. 

It  is  insisted  by  the  plaintiffs  in  error  that  his  excep- 
tion to  the  two  Gemt  deeds  above  referred  to  should 
have  been  sustained.  We  do  not  think  so.  The  excep- 
tions were,  in  substance,  that  those  two  deeds  did  not 
describe  any  land.  This  is  a  mistaka  They  refer  to 
tiie  grant  by  its  number,  and  it  describes  the  land.  "Id 
certum  est  quod  certum  reddi  potest." 

It  is  insisted  that  the  defendants  in  error  do  not  show 
a  right  to  the  possession  of  any  interest  in  the  Ic^s  sued 
for,  and  that  thrare  can  be  no  recovery  'in  replevin  in 
such  a  case.  To  liiis  it  need  only  be  replied  that  the 
whole  possessory  right  is  shown  to  be  in  Bruno  Qemt. 
It  is  immaterial  to  the  plaintiffs  in  error  if  he  join  oth- 
ers with  him  in  the  suit,  and  share  his  recovery  with 
them. 

It  is  said  that,  after  the  date  of  his  deeds  above  re- 
ferred to,  Bruno  Gernt  executed  a  deed  to  Sydney  Beck- 
with  to  an  undivided  450-acres  interest  in  the  land  cov- 
ered by  grant  No.  3329,  and  that  it  does  not  appear  but 
that  the  logs  in  question,  or  some  of  them,  were  cut  from 
said  Beckwith's  land.    This  is  an  immaterial  matter  to 


142  TENNESSEE  REPORTS.  [Vol.  114 

Ueberman  r.  Clark. 

the  plaintiffs  in  error,  since  Beckwith  joined  in  the 
suit  below. 

It  ia  said  that  part  of  the  logs  in  qnestion  were  cut 
from  the  land  of  Marion  Stephens,  and  part  from  the 
land  claimed  by  the  defendants  in  error,  and  that,  it  is 
impoBsibte  to  distinguish  them.  This  is  immaterial, 
also,  since  it  ^ppcars  that  Marion  Stephois  transferred 
his  right  in  the  logs,  whatever  it  might  be,  to  the  de- 
fendants in  error  prior  to  the  bringing  of  the  suit  below. 

The  forgoing  sufBcIently  disposes  of  the  real  matters 
in  controversy,  and  we  need  not  refer  to  or  consider  the 
other  errors  assigned.  It  results  that  the  judgment  of 
the  court  below  must  be  affirmed. 

DISSENTING  OPINION. 

Mb.  Jdstice  Wilkes  delivered  the  following  dissent- 
ing opinion :    I  do  not  concur  with  the  majority  opiniim. 

There  is  no  principle  better  established  than  that  In  an 
action  of  replevin  the  plaintiff  must  show  either  a  gen- 
eral or  special  property  or  ownership  In  himself. 

In  Purliam  v.  Riley,  4  Cold.,  6,  it  is  said: 

"The  purpose  of  the  action  of  replevin  is  to  recover 
in  specie  the  personal  chattel  which  has  been  taken  and 
detained  from  the  owner's  possession. 

"Under  the  plea  of  not  guilty,  it  Is  competent  for  the 
(IcfciKlaiit  to  show  that  the  title  to  the  property  replevied 
is  uot  in  the  plaintiff,  but  In  himself  or  In  a  third  pa'son, 
and  thereby  defeat  the  action.  The  plaintiff  cannot  sac* 
ceed  unless  he  prove  either  a  general  or  special  pn^tnty 
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in  himself,  FTence  property  acquired  bj  robbery  docs  not 
vest  such  title  ip  the  trespasser  as  will  authorize  him  to 
maintaiD  the  actioo." 

UndCT  the  plea  of  not  guilty,  in  an  action  of  replevin, 
"the  materia]  inquiry  Is  as  to  the  property  of  the  plain- 
tiff, which  he  must  be  prepared  to  prove.  If  this  issue 
is  found  against  him,  that  is,  that  the  property  is  not  in 
him,  he  cannot  succeed."  2  Qreenlcaf  on  Evidence,  563. 

"The  plaintiff  cannot  succeed,  then,  unless  he  is  pre- 
pared to  prove  either  a  general  or  special  property  in 
himself,  and  will  be  defeated  if  the  proof  shows  the  right 
to  the  property  and  possession  is  in  a  stranger,  etc. 

"It  is  enough  for  this  case  to  say  that  the  present  de- 
dendant  has  a  right  to  show  that  the  plaintiffs  have  no 
title,  or  that  the  legal  title  to  the  property  is  outstand- 
ing in  any  one  else;  and,  if  he  succeeds  in  doing  so,  the 
plaintiff  must  be  defeated."  McFerrin  v.  Perry,  1 
6need,*316. 

In  the  case  at  bar  the  plaintiff  is  reliered  by  the  ma- 
jority from  showing  property  or  title  in  himself,  and  his 
riglit  to  recover  is  made  to  depend  upon  constructive 
possession,  although  actual  possession  would  not  suffice 
unless  the  right  to  that  possession  is  shown  by  the  proof. 
See,  also.  Collier  v.  Yearwood,  5  Baxt,  581. 

To  the  same  effect  is  Hart  v.  Vinaant,  6  Ileisk.,  618. 
Id  tliat  case  it  is  said:  "Situated  as  the  trees  were  nut 
of  which  the  rails  were  made — the  land  lying  uniuclodiid 
and  therefore  not  in  the  actual  po^iession  of  either 
party — it  became  a  legitimate  and  necessai?  inqniry  to 
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ascertain  npon  whose  land  th^  stand,  not  for  the  pur- 
pose of  trying  the  title  to  the  land,  but  as  a  means  of  de- 
termining the  right  to  the  possession  of  tiie  rails  when 
made." 

In  Clement  v.  Wright,  40  Pa,,  250,  it  is  said:  "In  the 
absence  of  any  actual  adverse  possession, of  wild  timber 
land,  the  law  casts  the  possession  on  the  owner;  and 
proof  of  title  was  therefore  admissible,  not  for  the  pur- 
pose of  trying  the  title,  but  to  prove  possession  in  the 
rightful  owners,  which  possession  defendant  had  ac- 
quired by  purchase.  To  the  extent  that  it  was  legitimate 
and  necessary  to  inquire  into  the  ownership  or  right  of 
possession  of  the  rails,  it  was  incumbent  on  both  parties 
to  adduce  the  best  evidence  of  title.  It  was  also  erron- 
eous to  exclude  the  title  papers  of  defendant." 

The  action  of  replevin  is  based  upon  the  trespass  in 
the  taking,  and  in  such  actions  of  trespa^  the  plaintiff 
must  show  an  actual  possession  or  a  valid  titleinhimself 
to  the  premises  in  dispute.  Snoddy  v,  Kreutch,  3  Head, 
303 ;  Large  v.  Dennis,  5  Sneed,  597. 

The  title  required  in  cases  of  replevin  is  the  same  as 
in  actions  of  trover.    Oobbey  on  Replevin,  section  89. 

When  a  plaintiff  is  in  actual  possession,  he  need  not 
deraign  his  title,  as  against  a  na^ed  trespasser.  Large 
V.  Dennis,  5  Sneed,  597. 

"But  constructive  possession  can  never  be  determined 
to  be  in  any  other  than  the  legal  owner  of  the  prem- 
ises. .  .  .  Therefore  the  plaintiff  in  this  action, 
where  brought  for  a  casual  trespass  to  wild  and  onoccu-  . 
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pied  lands,  mnst  show  title  to  the  premises."  Polk  v. 
Henderson,  9  Terg.,  310 ;  Douling  v.  Bickmanj  4  Hajw., 
170 ;  West  v.  Lanier,  9  Humph.,  771 ;  Bailey  v.  Massey,  2 
Swan,  168. 

As  we  understand  the  opinion  of  themajority,anyper- 
son  having  constmctive  possession,  bnt  not  actual  occa- 
pancy,  of  premises,  may  bring  an  action  of  replevin  for 
timb^cut. 

If  80,  then,  in  case  of  an  Interlap  or  any  other  conflict 
of  title,  in  which  both  parties  have  possession  of  part 
and  title  papwa  for  the  remainder,  either  party  may 
bring  replevin  against  the  adVerse  claimant,  without 
showing  title  and  ownership,  because  each  has  cotuitruct- 
ive  pmsession  of  the  same  grade  and  dignity. 

In  addition,  it  is  a  solecism  to  speak  of  constructive 
possession  which  is  not  based  upon  owner^ip  and  title^ 
for,  in  order  to  show  constructive  possession,  title  and 
ownership  must  appear  as  its  basis. 

The  correct  doctrine,  as  I  understand  it,  is  that  a 
party  in  actnal  possession  or  occupancy  of  land,  as  when 
it  is  inclosed,  etc.,  may  maintain  replevin  against  a 
naked  trespasser  who  does  not  claim  title.  But  where 
there  are  two  parties  claiming  title  to  land,  and  neither 
in  occupancy,  neither  may  maintain  replevin  for  timber 
cut  on  the  disputed  premises,  and  certainly  not  without 
showing  "ownership,"  which  in  the  case  of  real  estate  ia 
synonymous  with  "title,"  and  title  cannot  be  tried  in  an 
action  of  replevin.  As  is  said  in  Cobbey  on  Keplevin, 
section  376: 

114  Teim— 10 
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"Id  nplevin  for  lojjs  cut  and  n'mnvcJ  bv  dt'fcntlants 
from  land  to  which  plaintiff  claims  title,  proof  that  the 
plaintiff  was  in  actual  possesaion  and  occupancy  of  the . 
land  at  the  time  of  such  cutting  and  removal  is  sufficient 
to  enable  him  to  maintain  the  action,  without  pronf  of  a 
pnjKT  title,  niii* -s  Ilic  defi'Uflaiits  prove  an  ailvcis;'  title 
thereto  of  a  bif:h;T  cliaracter  than  a  nrre  p'lssi-saorv 
titles  But  where  the  land  was  unoccupied  when  the  logs 
were  taken,  plaintiff  must  show  that  be  is  the  real 
OTi-ner,  and  trace  his  title  to  the  government.  Where  a 
trespasser  settled  on  timber  land  for  the  purpose  of  cut- 
ting the  timber  thereon,  such  settlement  does  not  consti- 
ti!te  him  an  adverse  claimant,  and  the  true  owner  may 
b.  ing  replevin  for  the  lo^s  and  the  timber  so  cut." 

To  the  same  effect,  see,  also,  24  Am.  &  Eng.  Ency.  Law 
(2d  Ed.),  480,  section  8;  Huiigcrford  v.  Rcdford,  29 
Wis.,  315 ;  McNarra  v.  Chic,  dc  N.  IV.  R.  R..  41  Wis.,  69 ; 
\Vume\i)h  V.  Marathon,  etc.,  58  Wis.,  516,  17  N.  W.,  314. 

The  majority  opinion  rcfus  to  CobK'y  on  Reph-viti, 
Fi(tio::s  3i;3,  374,  375,  370,  382;  and  8ecii<in  3:3  ia  cop- 
ied, which  explicitly  and  directly  supports  tliis  dit-'s .nt, 
by  stating,  iu  substance,  that,  where  there  are  adverse 
claimants  to  land,  replevin  will  not  lie  for  timber  cut  by 
one  of  them. 

Section  376  we  have  already  copied.  The  gist  of  that 
Bii'tiipu  is  that,  when  the  land  is  unoccupied  when  the 
logs  are  tahou,  the  plaintilf  must  show  that  he  is  the 
real  owner,  and  trace  his  title  to  t!ie  government 

8u  in  section  354  it  is  said :    "When  the  land  is  wild 
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and  unindosed,  the  plalatifiT  must  sbow  a  good  legal 
title,  as  conetructire  pOBsession  foUon's  the  legal  titl&" 
Johnson  V.  Elwood,  53  N.  Y.,  431. 

To  the  same  effect  is  Hart  t.  Vinaant,  6  Heisk.,  616. 

In  Huttgcrford  v.  Red  ford  and  another,  29  Wis.,  345, 
it  [s  said: 

"Action  to  recover  the  possession  of  a  qnantitj  of  pine 
logs,  alleged  to  have  been  cnt  b;  the  defendants  wi  a  crav 
tain  tract  of  land  belonging  to  the  plainti£f,  and  by  them 
removed  therefrom.  The  complaint  is  in  the  usual  form. 
The  answer  is  a  general  denial,  and  an  aTerment  that 
the  land  npoii  which  the  logs  were  cut  and  from  which 
they  were  removed  belongs  to  the  defendants. 

"The  plaintiff  recovered  judgment  in  the  circuit  court, 
from  which  the  defendants  have  appealed. 

"(1)  It  appears  by  the  evidence  that  the  land  from 
which  the  logs  were  taken  was  unoccupied,  and  it  was 
therefore  necessary  that  the  plaintiff  should  prove  that 
he  n-as  the  owner  thereof  before  he  could  recov^  the 
I.»gs. 

"The  owner  of  the  land  is  the  owner  of  the  logs  and  en- 
titled to  the  possession  of  the  same. 

"To  prove  his  title  to  the  land,  the  plaintiff  gave  in 
evidence  a  conveyance  thereof  executed  by  Eli  P.  May 
and  wife  to  Wm.  B.  Ogden,  dated  January  21, 1857;  also 
(•onveyanc-cB  of  the  same  land  executed  by  Ogden  to 
Klagg,  by  Flagg  to  Itumsey,  and  by  llnmsey  to  the  plain- 
tiff. The  latter  of  these  conveyances  is  dated  August 
17,  1868.  This  Is  all  of  the  testimony  relating  to  plain- 
tiff's  title  to  the  land,  and  it  is  clearly  insufficient    It 
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fails  entirely  to  show  that  May  or  any  other  grantor  in 
eithffl-  of  the  above-mentioned  conveyances  had  any  title 
to  the  land,  and  hence  falls  to  show  that  the  plaint)^  haa 
title  thereto. 

"A  merely  colorable  title  in  the  plaintiff  is  not  alone 
sufficient  to  entitle  him  to  judgment  in  an  action  like 
this,  where,  as  in  this  case,  the  land  is  unoccupied.  Had 
he  been  in  the  actual  possession  and  occupancy  of  the 
land  when  the  logs  were  cut,  he  could  have  maintained 
this  action  without  making  any  proof  whatever  of  a  pa- 
per title,  unless  the  defendants  proved  an  adverse  title 
thereto  of  a  higher  character  than  a  mere  possessory  one. 
But  the  plaintiff  was  not  in  actual  possession  of  the  land 
when  the  logs  were  cut,  which  was  io  winter  of  1868-69 ; 
and  he  shows  no  title  in  himself  to  the  land,  except  one 
which  is  merely  colorable. 

"If  the  plaintiff  is  not  the  real  owner  of  the  land,  and 
.the  defendants  shall  be  compelled  to  pay  the  judgment 
which  he  recovered  against  them  in  the  circuit  court, 
what  rule  of  law  will  prevent  such  owner  from  bringing 
an  action  against  them  for  the  same  logs,  and  recover- 
ii^  therein?  No  such-rule  has  been  contended  for  in 
this  case,  and  we  are  not  aware  that  there  is  any  such 
rule.  The  fact  that  a  recovery  by  the  holder  of  a  merely 
colorable  title  is  do  bar  to  a  recovery  by  the  real  owner 
demonstrates  that  none  but  the  real  owner  can  re- 
cover,'* 

In  McNarra  v.  Chicago  d  Northtoeatem  Ry.  Co.,  49 
Wis.,  74,  it  is  said : 
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"The  title  necessary  to  be  proved  in  order  to  maintain 
the  action  is  the  same  as  in  an  action  of  trespass  qiMre 
elausum  fregit,  or  in  replevin  for  timber  cnt  and  re- 
moved by  a  trespasser  from  tlie  lands  of  the  plaintiff. 
In  either  case,  if  the  lands  upon  which  the  trespass  was 
committed  were  vacant  and  unoccupied,  the  plaintiff 
must  prove  his  title  thereto,  or  he  cannot  recover.  But 
if  he  was  in  the  actual  posseBsion  and  occupancy  of  the 
land  when  the  trespass  -vfas  committed,  he  may  maintain 
trespass  or  replevin,  according  to  the  exigencies  of  the 
case,  without  making  any  proof  of  a  paper  title,  unless 
the  defendant  prove  an  adverse  title  thereto  of  a  higher 
character  than  a  mere  possessory  one.  Sungerford  v. 
Redford,  29  Wis.,  345. 

"In  Uiis  case  the  plaintiff  showed  himself  in  actual 
possession  of  the  land  at  the  time  of  the  injury,  and  the 
defendant  did  not  show  or  attempt  to  show  any  out- 
standing adverse  title  thereto.  Hence  the  plaintiff's 
possession  was  sufficient  to  sustain  the  action,  and  he 
was  not  required  to  establish  a  higher  or  better  title." 

In  the  present  case  there  is  a  claim  of  title  by  both 
parties.  Neither  is  in  actual  possession  or  occupancy. 
Both  are  in  constructive  possession.  According  to  the 
majority,  each  would  hare  a  right  to  replevy  from  the 
other,  and  no  inquiry  of  ownership  or  title  is  allowable. 

One  may  have  a  slightly  higher  grade  of  constructive 
possession,  but  this  could  only  be  determined  by  a  com- 
parison of  titles,  which  is  not  allowed. 

Both  have  constmctive  possession,  and,  under  the  op- 


160  TENNESSEE  REPORTS.         [Vol.  114 

Llabennan  t.  Clark. 

inion  of  the  majority,  each  may  maintain  replevin,  bnt 
nether  U  reqaired  to  show  owDerahip  or  title  on  vbich 
constrnetive  poBsession  is  based. 

This  is  a  new  doctrine,  not  sapported  by  reason  or  an- 
tbority,  and  I  most  respectfully  dissent  from  sucb  hold> 
Ing. 

Id  dissenting,  I  controvert  none  of  the  authorities 
cited  by  the  majority,  bnt,  so  far  as  they  are  applicable, 
they  support  the  view  expressed  in  this  dissent. 

The  majority  bold  that  title  cannot  be  inquired  into, 
and  at  the  same  time  proceed  to  inquire  into  the  title  to 
see  whether  the  plaintiff  has  constrnetive  possession. 
Not  only  80,  but  they  pass  upon  defendant's  title  and 
pronounce  it  cbampertoua. 

As  to  the  difference  between  actnal  and  constructive 
possession,  and  the  different  grades  of  constructive  pos- 
session, the  mass  of  anthorities  cited  by  the  majority  is 
wholly  unnecessary.  The  entire  subject  is  fully,  ably, 
and  exhaustively  discussed  in  Green  v.  Cumberland 
Coal  d  Coke  Co.,  110  Tenu.,  35,  72  S.  W.,  459,  but  I 
think  much  of  the  reasoning  of  the  majority  opinion  in 
this  case  is  in  conflict  with  the  holding  in  the  Cumber- 
land Coal  &  Coke  Case. 

The  case  of  Mansfield  v.  Nortkcut,  4  Cates,  536,  80  S. 
W.,  437,  holds  that  constructive  possession  is  sufficient 
to  sustain  the  action  of  forcible  entry  and  detainer.  But 
the  action  of  forcible  entry  and  detainer  is  maintained 
upon  grounds  different  from  an  action  of  replevin.  The 
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tm\y  qupKtion  in  an  action  of  forcible  entry  and  detainer 
id  <>ni>  of  possession. 

Title  or  owncpfihip  is  not  necessary  to  be  shown.  Only 
two  qneslions  are  in(|uired  into,  viz: 

(1)  Who  was  in  piis^esaion? 

(2)  How  was  tliat  possrs-sinn  lost? 

IhirUlmii  T.  I'hiUips,  0  Yerg.,  95,  30  Am.  Dec,  3tl3. 

A  trespasser  who  has  no  title  whatever  may  recover 
fn)ni  the  trne  owner  if  bis  possession  is  disturbed.  Dav- 
iihon  V.  PhiUipH,  9  Yerg.,  95,  30  Am.  Dec.,  393. 

And  the  statute  expressly  provides  that  in  such  ac- 
tions the  estate  or  merits  of  the  title  shall  not  Xte  ia- 
(juired  into.    Shannon's  Code,  section  5103. 

Tint  in  replevin,  ownership  and  right  to  pos8:'s''ion 
must  be  shown,  and  not  mere  actual  possifision  uloiie. 
McFcrrin  v.  Perry,  1  Sneed,  317,  and  other  casos  cited, 
supra. 

Bnt  1  will  pnrsne  the  matter  no  further;  siiiiplv  (■■-i- 
T»'iiting  iiivsclf  with  the  statement  tliar  1  niu  of  Mi  ■  -.i- 
iuion  the  cuscb  cited  by  the  majority  oplniim  do  -n  ..  1 
to  the  result  reached,  Imt  to  the  contrary. 

I  cite  in  support  of  this  dissent  the  following  authori- 
ties relied  on  by  the  majority :  24  Am.  &  Eng.  Ency.  I^aw, 
480;  Cobbey  on  Replevin,  sections  353,  376,  and  other 
sections;  Cooper  v.  Wniitnu,  73  Ala.,  252,  25j  ;  .1  ndrmoii 
r.  Httplrr,  3i  111.,  43(5,  f39,  85  Am.  Dec,  318.  luu!  cas-s 
cited;  Sforkin/I  v.  rinlpx,  Zi  N.  Y.,  3(i3,  90  Aui.  Dec, 
710;  /'«(/(■  v.  Fouler.  28  Cal.,  005,  filO;  /.V<a  v.  llii/t/iiin, 
9  Kan.  App.,  832,  834,  01  Pac,  500;  Hurt  v.  Viiisant,  6 
Heisk.,  616,  directly  in  point. 
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Tennessee  Chemical  Company  v.  T.  A.  Henbt. 
{Nashville.    December  Term,  1904.) 

1.  Z^NDOWNE&S.  Vot  required  to  keep  their  premiaea  safe  for 
treapaeaiiig  anlmola  by  incloearea  or  otherwise. 
Landowners  are  under  do  obligation  to  keep  their  premises  safe 
for  treepasBing  animals  belonging  to  others,  but  the  owners 
of  animals  must,  at  their  peril,  keep  them  oB  the  land  of  others, 
and  whether  such  lands  are  Inclosed  or  not  Is  immaterial. 
Cases  cited  and  approved:  Knight  t.  Abert,  6  Pa.,  172;  Rust  t. 
Low,  6  Mass.,  94;  Hess  t.  Lupton,  7  Ohio,  216,  pL  1;  Bush  v. 
Bralnard,  1  Cow.,  79;  Hughes  t.  RaUroad,  66  Uo.,  32S;  UcQlll 
T.  Compton,  66  111.,  327;  Herold  r.  Heyera,  £0  Iowa,  378; 
Walker  t.  Herron,  22  Tex.,  &E. 

B.  SAm.  Same.  Not  Uabls  for  onsafety  of  premises  eaosiiig 
Injuriee  to  trespassing  animals,  if  not  an  attractive  nnisanca; 
case  in  Judgment. 
The  owner  of  a  shed  Inclosed  except  for  a  railroad  track  la 
not  liable  for  the  death  of  a  cow  straying  therein  caused  b;  her 
eating  sacks,  which  hsd  contained  nitrate  of  soda,  stored  in 
said  shed,  especially  where  the  premises  were  not  In  any  sense 
an  attractive  nuisance,  the  maintenance  of  which  would  make 
the  owner  liable  for  injuries  sustained  by  trespassing  anl- 
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Appeal  from  the  Circuit  Court  of  Davidson  Ooonty.- 
J.  A.  Caetwbiqht,  Judge.         , 
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W.  B.  Stegeb  and  W.  O.  Cheeet,  for  Chemical  Ca 
Alfded  T,  LevxnBj  for  Henry. 

Me.  JvsncB  Shields  delivered  tlie  opinion  of  the 
Court 

This  is  an  action  to  recover  damages  for  the  death  of 
a  cow,  valued  at  f  60,  caused  by  allied  wrongful  act 

Plaintiff  in  error,  engaged  in  the  manufacture  of  com- 
mercial fertilizers  in  the  suburhs  of  the  city  of  Naeh- 
vUle,  stored  sacks  which  had  contained  nitrate  of  eoda, 
used  by  it  in  its  business,  in  an  open  shed  upon  its  prem- 
ises, which  were  inclosed,  save  an  opening  for  the  en- 
trance of  cars  bringing  material  and  carrying  out  fer- 
tilizer. The  cow  of  the  defendant  in  error  entered  this  in- 
closnre,  presumably  along  the  railroad  track,  and",  un- 
observed by  the  company's  employees,  ate  some  of  these 
sacks  and  the  particles  of  soda  left  in  them,  which  unus- 
ual diet  created  violoit  internal  disturbances,  causing 
her  death.  This  suit  was  brought  to  recover  her  value 
from  the  plaintiff  in  error  upon  the  thewy  that  it  was 
guilty  of  negligence  in  not  fencing- its  premises,  so  as  to 
prevent  stock  running  at  lai^e  from  becoming  poisoned 
by  eating  its  property  there  stored. 

The  trial  judge,  disposing  of  the  case  without  a  jury, 
gave  judgment  in  favor  of  the  plaintiff  in  the  lower 
court,  and  the  chemical  company  appeals  and  assigns  er- 
ror. 

The  owners  of  lands  are  under  no  obligation  to  keep 
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their  prpiiiiws  safe  for  trespassing  animals  helon.-^iDp  to 
others,  hut  the  owners  of  animals  must  at  their  peril 
keep  them  off  tlie  lands  of  others,  and  whether  such 
landB  are  inrlosed  op  not  is  immaterial. 

.rn<l;;i' Th:  ini>a-n,  in  his  wor';  on  NV.-''-,'  -  re.  2!1S, 
wivs:  "A  laiiditwticr  is  nr>t  liiiii'i'  foi-  failure  tit  kc  ;>  'li-* 
pnniisoK  safe  ftir  trespassii'g  ajiiiiials.  If  cutth'  Ktiuy 
upon  uninclosed  lands  and  injure  themselves  l).v  eating 
deleterious  matter,  which  has  been  left  tliere  by  the 
landowner  without  any  maliciims  intent,  the  lanJinvn  r 
is  not  liable  to  the  owner  of  the  cattle.** 

In  the  ease  of  Kniyht  v.  Ahcrl,  6  Pa.,  472,  47  Am.  nee., 
478,  it  is  saiJ:  "A  man  must  use  his  property  so  as  not 
to  incommode  his  neighbor;  but  the  maxim  extends  nuly 
to  uci^hbiirs  who  do  not  interfere  with  it  or  enter  upon 
it  He  who  suffers  his  eattle  to  go  at  lat^  takes  upon 
himself  the  risk  incident  to  it."  And  in  Rmt  v.  Iahc,  6 
Jla^fl., !)»,  it  is  said :  "It  is  a  general  rule  of  the  ciniinmTi 
law  that  tli;' o.vuer  of  c.itMe  is  boniid  r.t  'i:a  peril  to  Ui'ep 
tl:eiii  off  the  lands  of  otlier  pcisoiis,  and  Iil-  cannfPt  jus- 
tify 01"  excuse  such  an  entry  by  sliowing  that  the  land 
was  unfeuced.  Fences  were  designed  to  keep  one's  cattle 
at  Iiome,  and  aot  to  guard  against  the  intrusion  of  those 
belonging  to  other  people."  Other  eases  in  accord  are 
HvKM  V.  Liipton,  7  Ohio,  21C,  pt.  1;  liimli  v.  ttrauianK  1 
Cow.,  79,  13  Am.  Uic,  513;  Jiii'jluit  v.  l!..ilr<^  .1  <  o.,  Cfi 
Mo.,  325;  Mcdill  v.  Com/iloii,  C6  III.,  327;  Hirold  v. 
McyviH,  20  Iowa,  378;  Walkvr  v.  Ucnoit,  22  Tex.,  55. 
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Nor  were  tbe  premises  of  the  chemical  company  in  any 
sense  an  attractive  nnisance,  the  maintenance  of  which 
made  it  liable  for  injuries  sustained  by  trespassing  ani- 
mals. 

There  is  no  evidence  to  anstoln  tbfa  Jndfrment,  and  it 
is  reversed,  and  the  suit  dismissed  with  cuats. 
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jAMEs  Hadi^t  et  al.  o.  John  Haduit  et  at. 
(Nashville.    December  Term,  1904.) 

1.  TAXATIOIT.  Lion  against  wliole  «atat»,  tnolading  remalndw 
«state,  though  land  ia  aaseaaod  to  life  tenant  only. 
Our  statutes  (Acts  1897,  eta.  1,  bqcb.  4  (1),  27;  1899,  eta.  4SE,  secfl. 
e  (1),  33;  1901,  cb.  174,  aece.  e  (1),  32;  1903,  ch.  2ES,  aece.  G 
<1),  32)  create  a  lien  for  taxes  agaloBt  the  whole  estate.  Includ- 
ing the  rsmalDder  estate,  although  the  land  Is  assessed  to  the 
life  tenant  only,  and  thus  change  the  previously  existing  law. 
(Post,  pp.  158-163.) 

Acta  dted  and  construed:  1897,  ch.  t,  sees.  4  <1),  27;  1899;  Ch. 
436,  sees.  5  (1),  38;  1901,  ch.  174,  sees.  E  (1),  82;  1903,  ch.  2S8, 
aecB.  B  (1),  82. 

Cases  cited  and  approved  as  to  prerlouBly  existing  law:  Ferga- 
son  T.  Qulnn,  97  Tenn.,  48. 

S,  SAKE.  Same,  Statutes  providing  for  asBaasmaot  of  mineral, 
timber,  and  other  Interests  In  land  do  not  require  a  yemaindei 
estate  to  be  assessed  separat«l7  to  the  remaiodennon. 
Our  statutes  (Acta  1896,  ch.  120,  sec.  6  (7) ;  1S9T,  ch.  1,  sec. 
4  (6);  1899,  ch.  43E.  sec.  6  (E);  1901,  ch.  174,  sec  E  (E);  190S, 
ch.  258,  sec  5  (5).  providing  tor  the  assesament  of  all  mineral, 
timber,  and  other  Interests  In  real  estate  to  the  owner  thereot, 
to  be  asBeesed  as  real  estate,  have  no  application  to  lands 
other  than  those  containing  mineral,  Umber,  and  other  like 
interests  owned  separately  from  tbe  general  freehold,  and  do 
not  require  that  the  remainder  estate  in  land  shall  be  assessed 
to  the  remainderman.     (Post,  pp.  163,  164.) 

Acts  cited  and  construed:  189E,  ch.  120,  sec.  E  (7);  1897.  ch.  1. 
sec.  4  (S);  1899.  ch.  43E,  sec  E  (E);  1901,  ch.  174,  aec  E  (5); 
1903,  ch.  2E8,  aec.  E  (6). 
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8.  BAMS.  BtfttntM  making  taxBs  kMessed  to  a  lile  tsaant  ft  lien 
on  rsmaindar  eBtata  ar«  constitutional. 
Out  (tetatM  (AoU  1897,  eb.  1,  tern.  4  (1),  2T;  1609.  eh.  43S.  leoa. 
6  (1),  33;  ISOl,  ch.  174,  eece.  6  (1),  32;  1903,  ch.  2S8,  eecB.  S 
(1),  31,  cre&tlng  a  Iten  axalnet  the  remainder  estate,  where  the 
land  Is  asBessed  to  the  Ule  tenant,  are  not  repugnant  to  the 
proTlslonB  of  our  State  and  federal  constltutlona  (State  conat., 
art  2,  lec.  2S;  art  1,  sec  8;  n.  8.  const.,  14th  am.)  requiring 
all  property  to  be  taxed  according  to  Its  value,  and  forbidding 
the  depriyatloD  of  propertr  without  due  process  of  law.  (Pott, 
pp.  1B9-176.) 

Acta  dted  and  conatmed:  18S7,  ch.  1,  sees.  4  (I),  27;  1899,  ch. 
4SE,  Bees.  B  (1).  83;  1901,  ch.  174,  sees.  6  (1),  33;  1903,  eh.  268, 
■eca.  B  (1),  32. 

Conatitutlon  cited  and  couBtrued:  Art  1,  sec  8;  art  2,  sec.  23; 
D.  8.  const,  14tb  am. 

Casea  cited  and  approved:  Whjta  t.  Nashville,  2  Swan,  3S4;  An- 
deraoD  T.  Heosley,  8  Beia.,  B'A4;  NaubviJle  v.  Cowan,  10  Lea, 
209;  Stovall  v.  Austin,  16  Lea,  700;  Ferguson  ▼.  Quinn,  97 
Tenn^  46;  Thorington  v.  Montgomerr.  38  Ala.,  648,  EG3;  Veredry 
T.  Dotterer,  69  Qa.,  194.  198;  Dunlap  v.  Gallatin  Co.,  16  III.,  7, 
S;  Sinclair  v.  Learned,  61  Mich.,  336,  344;  Lacey  v.  Davis,  4 
Hlch..  140;  Watklna  v.  Green,  101  Hlcb.,  493,  498;  Chaplin  v. 
United  States,  29  Ct  CI.,  231,  233;  Jones  v.  Bandle.  68  Ala.,  260; 
Insnrance  Co.  t.  Lott,  64  Ala.,  499;  Mayor  v.  Baldwin,  67  Ala., 
61;  Land  Co.  v.  Ayrea,  62  Ala.,  413;  Banlc  v.  Mob.le,  62  Ala., 
284;  Vnderhlll  v.  Calhoun,  G3  Ala.,  216;  State  v.  Mining  Co., 
14  Nev.,  221;  O'Qrady  v.  Bamhisel,  23  Cal.,  294;  State  v.  Sar- 
geant  76  Mo.,  657;  Hayden  v.  Foster,  13  Pickering,  494;  Thomp- 
Bon  V.  Carroll,  24  How.,  422;  In  re  Page,  60  Kan.,  842;  Stevens 
T.  Railroad,  13  Blatchf.,  104;  Nichol  v.  Ames,  173  U.  S.,  509; 
Hlnehman  t.  Morris,  29  W.  Va.,  673;  Short  v.  State,  80  Md.,  392; 
Appleton  T.  Hopkina,  6  Gray,  630;  Cumminga  v.  Cumminga  (C. 
CO,  n  Fed.,  602;  Uoore  v.  Byrd  (N.  C),  23  S.  B.,  968;  Oster- 
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berg  V.  Tnut  Co.,  B3  V.  8.,  424;  Atklna  v.  Hlnman.  7  Dl.,  437- 

43D,  44D. 
4.    BAHS.    FenBlty  on  taxes  a^ainat  Uf«  tan&at  do  not  kttacli  to 

remainder  eatate  for  nonpayment  bjr  life  tenant. 
The  remainder  estate  1b  not  liable  for  the  penaltr  prescr'bed 

by  Btaiute  for  the  nonpayment  of  taxes,  where  a^sss'^ed  to  UTe 

tenant  and  not  paid  by  him,  aUhoush  enih  remaladw  estate  Is 

llab'e  for  the  Uses.     iPo«t.  pp.  175,  178) 
Acta  cited  and  construsd:     1897,  eh.  1.  seen.  69.  66;  1819,  ch.  435, 

MC  60;  1901,  ch.  174,  sec.  49;  1903,  ch.  iG8,  aec  49. 


FROM  DAVIDSON. 


Appeal  and  writ  of  error  from  the  Chancery  Court  of 
Davidson  County. — John  Allison,  Chancellor. 

Attouney-Geneeal  Gates,  for  the  State. 

Samuel  N.  Hadwood,  for  DavidEon  County. 

N.  D.  Malone,  for  Kobcrt  L.  Iladley's  huirs. 

Mb.  Justice  McAusteb  delivered  the  opinion  <^  the 
Court. 

The  general  question  presented  on  this  record  is 
T."I:(  ther,  under  the  aswc^sment  laws  *>t  tlie  State,  the  re- 
maiudermen  under  the  nill  uf  John  L.  Hadley  who  died 
in  1870,  are  liable  for  the  State,  county,  and  city  taxes 
1  to  Robert  L.  Uadley,  the  life  tenant. 
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The  cliancellor  so  decreed,  and  the  lemaindermen  ap- 
pealed. 

The  facts  presented  on  the  record  are  that  Robert  L. 
nadley,  under  the  will  of  his  father,  J.  L,  Hadley,  was 
t';c  life  tenant  of  several  tracts  of  land  tn  the  fourth 
I '  il  district  of  Davidson  count;  and  in  a  house  and  lot 
ill  the  city  of  Nashville.  The  life  tenant  died  July  13, 
1001,  owing  about  (1,820  of  taxes,  interest,  penalties, 
and  costs  accumulated  since  1892,  and  which  taxes  were 
assessed  to  Robert  L.  Hadley,  the  life  tenant.  The  re- 
maindermen have  now  come  into  the  po^esaion  of  said 
property  under  the  will  of  their  grandfather,  John  L. 
Hadley,  deceased,  and  find  this  accumulation  of  taxes. 

A  partition  bill  was  filed  by  some  of  those  remainder- 
men for  a  division  of  said  property,  and  the  chancellor 
held  that  the  property  was  incumbered  by  a  lien  for  the 
life  tenant's  taxes,  amounting  to  about  (1,820.11,  less 
(208  penalties  and  J28  taxes  for  the  year  1832,  which  ac- 
cnted  before  passage  of  the  act  of  1897.  Prior  to  Act 
IM)7,  p.  5,  V.  1,  the  pro;L'riy  was  as3ess:'d  in  th?  name  of 
Ca-  owner,  for  the  paymeut  of  which  his  persomtlty  was 
liable,  and  should  be  subjected  before  resorting  to  the 
realty.  The  taxes,  under  that  system,  were  assessed  to 
the  life  tenant  in  possession,  and  the  life  estate  was  lia- 
ble for  their  payment  Ferguson  v.  Quinn,  97  Tenn.,  48, 
C::  S.  \V.,  576,  33  L.  R.  A.,  CSS. 

lu  the  latter  case  it  was  held  that  neither  a  remain- 
der estate  nor  its  owner  is  liable  under  our  statutes  for 
taxes  accrued  against  land  during  the  existence  of  the 
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life  eBtate.  The  life  estate  and  its  owner  are  alone  sub- 
ject to  this  burden.  The  tax  lien  attaches  to  the  life  es- 
tate alone,  and  the  sale  for  taxes  affects  only  the  life  es- 
tate. The  life  tenant  is  the  owner  of  lands  for  purposes 
of  tazaticm. 

It  was  farther  held  nnder  that  .system  of  taxation  that 
the  payment  by  remaindermen  of  taxes  for  which  the 
life  estate  and  its  owner  are  alone  liable  is  officioas,  and 
the  amount  cannot  be  recovered  or  enforced  against  the 
life  estate  by  suit 

It  was  further  held  that  remaindermen  cannot  main- 
tain a  bill  quia  timet  to  impound  the  rents  of  land  and 
compel  their  application  to  the  payment  of  delinquent 
taxes  that  have  accrued  during  the  life  estate,  or  to  sell 
the  life  tenant's  interest  for  that  purpose 

The  broad  insistence  now  made  is  that  the  present 
owners  being  merely  remaindermen  until  the  decease  of 
said  Hadley  on  July  10,  1904,  are  not  liable  tot  said 
taxes,  nor  are  said  taxes  a  lien  upon  their  interests  in 
the  remainder. 

It  is  conceded  on  behalf  of  the  State  that  the  case  of 
Ferguson  v.  Quinn  woald  be  determinative  of  the  ques- 
tion herein  involved  but  for  the  enactment  of  subsequent 
statutes.  It  is  said  that  in  order  to  remedy  the  holding 
of  this  court  in  Ferguson  v.  Quinn,  decided  at  Jackson 
in  the  April  term,  1896,  the  general  assembly,  at  its  next 
session,  changed  the  method  of  assessment  and  the  na~ 
ture  of  the  lien  imposed  by  the  tax. 

Chapter  1,  p.  5,  Acts  1897,  after  providing  that  prop- 
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erty  sbonid  Iw  assessed  to  the  person  or  perscms  owning 
or  claiming  to  own  the  same  on  the  10th  da;  of  January 
'  for  the  year  the  assessment  should  be  made,  if  they  were 
known,  and,  if  not  known,  then  to  unknown  owners,  in 
section  27  enacted  as  follows: 

"That  the  assessed  taxes  on  all  real  estate,  railroad, 
telegraph  and  telephone  companies,  and  all  damages  and 
costs  accruing  thereon  shall  be  and  remain  a  first  lien 
npon  such  property  from  the  10th  of  January  of  each 
and  every  year,  for  the  taxes  for  that  year;  and  said 
taxes  shall  be  a  lien  upon  the  fee  in  said  property,  and 
not  merely  upon  the  interests  of  the  person  to  whom  said 
property  is,  or  ought  to  be  assessed.  Said  lien  shall  at- 
tach not  only  to  the  interest  of  the  person  to  wh<»n  the 
property  is,  or  ou^ht  to  be,  assessed,  but  to  any  and  all 
other  interests  in  said  property,  whethH*  in  reversion  or 
remainder,  or  lienors,  or  of  any  nature  whatever,  and 
the  whole  proceeding  for  the  collection  of  taxes,  from  the 
assessment  to  the  sale  for  delinquency,  shall  be  a  pro- 
ceeding in  rem,  and  shall  not  be  invalid  on  account  of 
such  land  having  been  listed  or  assessed  for  taxation  in 
any  other  name  than  that  of  the  original  owner." 

This  eastern  of  taxation  was  re-enacted  in  1899,  p. 
1115,  c.  435,  section  33;  1901,  p.  336,  c.  174,  section  32; 
1903,  p.  663,  c.  258,  section  32. 

It  is  tfaffl-efore  ii^isted  on  behalf  of  the  State  that  it 
was  the  intention  of  the  general  assembly,  since  the  pas- 
sage of  the  act  of  1897,  that  the  tax  should  be  assessed 
114  Tenn— 11 


162  TENNESSEE  REPORTS.  [Vol.  114 

Hadley  r.  Hadley. 

and  constitute  a  lien  upoD  the  land  itself,  and  not  merely 
upon  an  interest  therein. 

It  is  insisted  on  behalf  of  the  appellants  that  the  Stat6  ' 
has  made  no  provision  for  the  assessment  of  the  remain- 
(l;'r  interest  in  these  lands,  hut  has  assessed  the  entire 
value  of  the  land  to  the  life  tenant.  It  is  true  that  the 
entire  assessment  in  this  case  was  made  against  John  L. 
Hadley,  the  life  tenant  Section  4  of  the  act  of  1897,  and 
subsequent  acts  provide  that  property  shall  be  assessed 
to  the  person  or  persons  owning  or  claiming  to  own  the 
same  on  the  10th  day  of  January  of  the  year  for  which 
the  assessment  is  made,  if  known;  but  section  27  of  the 
act  of  1897,  and  subsequent  acts,  provide  that  the  taxes 
shall  constitute  a  lien  upon  the  fee  in  said  property,  and 
not  merely  upon  the  interest  of  the  person  to  whom  said 
property  is,  or  ought  to  he,  assessed.  Further,  that  the 
lien  shall  attach  not  only  to  the  interest  of  the  person 
to  whom  the  property  is  or  ought  to  be  assessed,  but  to 
any  and  all  other  interests  in  said  property,  whether  in 
revirsion  or  remainder,  or  of  lienors,  or  of  any  nature 
whatever,  and  the  whole  proceeding  for  the  collection 
of  taxes  from  the  assessment  to  the  sale  for  delinquency 
shall  be  a  proceeding  in  rem,  and  shall  not  be  invalid  on 
account  of  such  land  having  been  listed  or  assessed  for 
taxation  in  any  other  name  than  that  of  the  original 
owner. 

This  case  does  not  violate  the  rule  which  requires  an 
assessment  before  taxation,  for  the  property  was  all  as- 
sessed to  the  life  tenant,  but  under  the  express  provis- 
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ions  of  the  act  the  lien  (or  taxes  attached  to  the  entire 
fee,  and  thus  the  remainder  interest  in  the  property  be- 
came liable  for  the  payment  of  the  taxes.  The  act  es- 
pressly  declares  that  the  proceeding  for  the  collecticHi 
of  the  taxes  is  in  rem — that  is  to  say,  against  the  prop- 
erty itself — and  it  is  wholly  immaterial  who  are  the  own- 
ere  of  the  separate  interests  in  the  property.  The  pur- 
pose of  the  legislature  obviously  was  to  preveftt  the  loss 
of  State,  county,  and  city  revenue  by  the  death  of  the 
life  tenant,  because,  as  already  seen,  under  former  decis- 
ions of  this  court  it  was  the  duty  of  the  life  t^iant  to 
beep  down  the  taxes,  and  the  remainder  interest  in  the 
property  was  not  liable  for  delinquent  taxes  due  front 
the  life  tenant.  When,  therefore,  the  life  tenant  died 
without  having  paid  the  taxes,  they  became  lost  to  the 
State. 

It  is  said,  however,  that  the  State  has  provided  (or  the 
assessment  of  the  interests  of  the  remaindermen  to  the 
owners  thereof  by  virtue  of  subsection  6,  section  4,  c.  1, 
p.  7,  Acts  1897,  as  follows : 

"That  hereafter  all  mineral,  timber  or  other  interests 
in  fee  in  real  estate  in  this  State,  owned  separate  from 
the  general  freeholder  shall  be  assessed  to  the  owner 
thereof,  separate  from  the  other  interests  in  such  real 
estate,  which  other  intereests  shall  be  assessed  to  the 
owner  thereof,  all  of  which  shall  be  assessed  as  real  es- 
tate." 

This  subsection  was  amendatory  of  subsection  7  of  sec- 
tion 6,  p.  205,  e.  120,  Acts  1895,  as  follows: 
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"That  hereafter  al!  mineral  and  timber  Interests  in 
land  in  this  State  purchased  by  individuals  or  corpora- 
tiona  shall  he  taxed  as  real  estate.*' 

It  will  be  observed  that  the  act  of  1895  only  provided 
that  mineral  and  timber  shall  be  assessed  as  real  estate, 
while  the  amendatory  act  of  1897  added  "other  interests 
in  fee  in  real  estate  owned  separate  frwu  the  genra-al 
freehold  Shall  be  assessed  to  the  ownra*  thereof,"  mean* 
ing,  of  course,  other  interests  of  like  character,  ejusdem 
generis,  and  the  other  interests  in  the  land  shall  be  as- 
sessed as  real  estate  to  the  owner  thereof.  But  this  sec- 
tion, esB  vi  termini^  only  applies  to  the  assessment  of 
minerals,  timber,  and  other  like  interests.  It  was  not  the 
object  of  the  legislature  by  this  section  to  provide  for  a 
separate  assessment  of  all  interests  in  land  to  the  re- 
spective  oWliers  thereof,  but  only  for  separate  assess- 
ment of  land  containing  mineral,  timber,  and  other  like 
interests.  Hence  it  has  no  application  in  the  present 
case,  since  it  is  not  shown  that  this  land  contains  miner- 
als, timber,  or  other  like  interests,  which  is  cfwned  sepa- 
rately from  the  general  freehold. 

Id  the  note  to  Ferguson  v.  Quinn,  reported  in  33  L.  R. 
A.,  688,  the  learned  annotator  has  presented  a  very  val- 
nable  coUectiwi  of  authorities  bearing  on  this  point. 

"Under  the  Alabama  statute,  and  prior  to  tiie  Code  of 
1886,  a  sale  of  land  for  unpaid  taxes  was  a  sale  of  the 
fee  simple,  and  not  of  the  taxpayer's  interest  only. 
Thorington  v.  Montgomery,  88  Ala.,  548,  553,  7  South., 
363.    In  tMs  case  the  court  stated  that  the  failure  to  pay 
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taxes  by  a  tenant  tor  life,  or  by  some  one  for  him,  might 
result  in  the  loss  of  the  entire  estate,  and  that  the  tar  as- 
sessed was  a  charge  and  lien  on  the  land  itself,  as  well 
as  a  legal  liability  resting  on  the  taxpayer. 

"So,  in  Vercdrp  y.  Dotterer,  69  Ga.,  194,  198,  where 
the  contest  was  between  the  purchaser  under  a  tax  fi.  fa. 
and  a  mortgage  fi.  fa.  creditor,  the  purchaser  interplead- 
ing the  mortgagee's  levy  upon  the  land,  the  court  stated 

"  'Taxes  due  the  State  are  not  only  against  the  owner, 
bat  against  the  property  also,  and  that  without  refer- 
ence to  jndgmentii^  sales,  mortgages,  transfers,  or  in- 
cumbrances of  whatsoever  nature  or  effect  The  only 
concern  as  to  an  owner  at  all  is  merely  to  know  against 
whom  the  assessment  is  to  be  made,  whilst  the  tax  itself 
and  the  Hen  therefor  are  against  the  property.  The 
State's  lien  for  taxes  overrides  all  others,  and  follows 
the  property  into  the  hands  of  whomsoever  it  may  go. 
If  the  property  itself  is  subject,  it  mast  pay  the  taxes  for 
which  it  is  liable,  r^^ardless  of  the  interest  of  any  and 
all  persons  therein.' 

"So,  in  Illinois,  the  courts  have  stated  that  a  tax  judg- 
ment is  against  the  land,  and  not  against  a  particular  in- 
dividual. The  land  itself  Is  sold,  and  not  a  particular 
interest  in  it  If  the  land  is  subject  to  taxation,  and  the 
proceedings  under  the  revenue  laws  have  been  r^^lar, 
and  the  owner  has  failed  to  redeem  within  the  time  lim- 
ited by  the  law,  then  the  whole  legal  and  equitable  estate 
is  vested  in  the  purchaser.  A  new  and  perfect  title  is  es- 
tablished.  Tliis  resoltB  txom  the  paramount  anthority  of 
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the  State  to  levy  taxes  on  prt^rty  within  its  limlta  and 
coerce  the  payment  by  subjecting  the  property  to  sale. 
Atkins  V.  Hinman,  7  111.,  437,  449,  where  the  parchaser 
succeeded  in  ejectment  proceedings  against  one  in  pos- 
session claiming  as  heir. 

"The  same  doctrine  is  held  in  the  latter  case  of  Dun- 
lap  V.  Oallatin  County,  15  111,  7,  9. 

"Under  the  Michigan  tax  system  every  sale  of  lands  is 
a  sale  of  the  complete  title,  and,  if  legal,  all  prior  titles 
are  cut  oflf  by  it  Sinclair  v.  LearTied,  51  Mich.,  335,  344, 
16  N.  W.,  672 — an  acticm  of  ejectment  by  the  purchaser 
at  a  tax  sale  against  one  claiming  under  mortgage  fore- 
closure sale. 

"In  Lacey  v.  Dwci^,  4  Mich.,  140,  66  Am.  Dec.,  524, 
529,  it  is  stated : 

"  'The  State,  for  the  support  of  the  government,  in 
the  exercise  of  its  eminent  domain,  imposes  the  burden 
of  taxation  upon  all  persons  and  property  within  its 
limita.  If  such  taxes  are  not  paid,  and  real  estate  be 
the  subject  of  taxation,  it  condemns  the  land  for  the 
default,  and  this  condemnation  is  wrought  out  by  its 
sale.  The  title  acquired  by  such  sale  has  nothing  to  do 
with  the  previous  chain  of  title,  nor  does  it  in  any  man- 
ner connect  itself  with  it.  It  is  a  breaking  up  of  all 
titles  and  operates  not  to  support,  but  to  destroy,  them.' 

"That  such  doctrine  applies  to  the  case  of  a  reversion 
or  a  remainder  appears  clear,  as  in  a  later  case  the  court 
held  that,  where  the  owner  of  a  life  estate  n^lects  to 
pay  the  taxes  assessed  upon  the  land,  and  it  is  sold  for 
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valid  taxes  and  under  valid  proceedit^s,  title  passes  to 
the  grantee,  and  tlie  only  remedy  of  the  remaindermen 
is  against  the  life  owner.  Watkina  v.  Green,  101  Mich., 
493,  498,  60  N.  W.,  44. 

"All  proceedings  under  the  Ohio  statute  for  the  sale 
of  laud  for  the  nonpayment  of  taxes  are  in  rem,  and  not 
in  personam,  and  operate  upon  the  land  itself,  and  not 
merely  upon  the  title  of  the  person  in  whose  name  It 
may  have  been  listed  for  taxation;  the  Ohio  statute 
(section  39)  declaring  tliat  the  deed  shall  rest  in  the 
grantee,  his  or  her  heirs  or  assigns,  a  good  and  valid 
title  both  in  law  and  in  equity;  and  tha-efore  a  valid 
title  extinguishes  all  previous  titles,  legal  or  equitable, 
inchoate  or  perfect,  and  the  purchaser  takes  the  prem- 
ises discharged  from  all  previous  liens  and  incum- 
brances. 

"In  Chapiin  v.  United  States,  29  Ct  CI.,  231,  233,  the 
remainderman  sought  to  recover  against  the  government 
under  the  act  of  March  2,  1891,  chapter  496,  26  Stat., 
822,  land  that  had  been  sold  through  the  n^ligence  of 
the  life  tenant  in  not  paying  taxes,  and  in  denying  relief 
the  court  said: 

"  'Although  it  is  the  duty  of  the  tenant  for  life  to  pay 
the  taxes,  the  law  docs  not  protect  the  estate  of  re- 
maindermen and  reversioners  from  the  consequence  of  a 
forfeiture  of  the  land  to  the  State  in  case  of  a  sale  for 
taxes.' " 

See,  also,  Nashville  v.  Cowan,  10  Lea,  209. 

It  is  said  in  the  case  at  bar  that  under  this  construe- 
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tion  of  the  law  the  land  of  the  remaindermen  is  bur- 
dened with  a  lien  coDstantly  increasing,  and  which  may 
rend^  the  nse  and  enjoyment  of  the  property  valueless. 
It  may  be  said,  however,  in  answer  to  these  suggestions, 
that  nnder  a  proper  construction  of  the  act  of  1897  and 
subsequent  legislation  the  life  tenant  is  still  charged 
with  the  dut7  of  keeping  down  taze^  and  upon  his  fail- 
ure to  do  80  the  remaindermen  may,  by  proper  legal 
proceedings,  force  him  to  do  so  by  paying  the  taxes 
themselves  and  seeking  subnotion  to  the  Stat^  county, 
or  city  lien  for  reimbursemrait,  or,  if  necessary,  file  a 
bill  quia  timet  to  impound  the  rents  of  land  and  compd 
their  application  to  taxes  during  the  currency  of  the 
life  estate,  or  to  sell  the  life  tenant's  interest  for  that 
purpose.    2  Cooley  on  Taxation,  p.  818. 

This  remedy  was  not  open  to  remaindermen  prior  to 
the  act  of  1897,  since  under  the  system  of  taxation  then 
prevailing  the  taxes  constituted  no  lien  on  the  remainder 
interest,  as  decided  in  Ferguson  v.  Quinn,  97  Teno.,  4C, 
36  S.  W.,  33  L.  R.  A^,  but  under  the  present  system, 
which  has  been  in  opa*ation  since  1897,  the  entire  fee  is 
burdened  with  the  lien. 

It  was  not  the  purpose  of  the  act  of  1897,  nor  of  sub- 
sequent acts,  to  break  down  the  rule  so  long  established 
in  this  State  that  the  life  tenant  is  charged  with  the 
duty  of  keeping  down  taxes.  The  reason  of  the  rule  is 
that  the  life  tenant  is  in  the  possession  and  enjoyment 
of  the  rents  and  income  of  the  property,  and  is  its  os- 
tensible owner.    Whpte  v.  Nashville,  2  Swan,  361;  An- 


6  Gates]  DECEMBER  TEBM,  1904.  169 

Hadler  T.  Hndley. 

deraon  v.  Henslej/,  8  Heisk.,  834;  Nashville  v.  Coican,  10 
Lea,  209 ;  Stovall  v.  Austin,  16  Lea,  700 ;  Ferguson  t. 
Quinn,  97  Tenn.,  46,  36  B.  W.,  576,  33  L.  R.  A.,  688. 

But  the  purpose  of  the  present  legislation  was  to  ex- 
tend the  tax  lien  to  the  whole  fee  in  the  land.  The  act 
recites  that  said  lien  shall  attach  not  only  to  the  interest 
of  the  person  to  whom  the  property  is  or  ought  to  be 
assessed,  but  to  any  and  all  other  interests,  whether  in 
reversion  or  remainder.  The  act  further  declares  that 
the  whole  proceeding  for  the  collection  of  taxes  from  the 
assessment  to  the  sale  for  ddinquency  shall  be  a  pro- 
ceeding in  rem.  The  plain  mandate  of  the  State  con- 
stitution is  that  "all  property  shall  be  taxed  according 
to  its  valne,"  and  when  the  tax  is  laid  upon  the  prop- 
erty itself  it  is  not  illegal  from  the  fact  that  the  int^- 
eets  of  life  tenants  and  remaindermen  are  not  assessed 
separately.  Mr.  Cooley,  in  his  work  on  Taxation,  vol- 
ume 2,  page  960,  says: 

"Observing  the  statutory  directions  and  precautions, 
and  the  principles  of  common  law  and  of  public  policy, 
to  which  reference  has  been  made,  the  officer  may  trans- 
fer to  the  purchaser  the  full  interest  in  the  land  which 
has  been  assessed,  and  may  convey  a  complete  and  per- 
fect title,  if  such  is  the  provision  of  law  on  the  subject, 
as  in  many  States  is  the  case.  Indeed,  as  the  chief  jus- 
tice of  Massachusetts  says  in  a  recent  decision,  'The 
prevailing  opinion  seems  to  be  that  a  tax  title  is  a  new 
'  title,  and  not  merely  the  sum  of  old  titles.'  Where  the 
whole  title  is  sold  it  cuts  off  and  divests  estates  in  re- 
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mainder  or  reTersion,  rent  chai^ies,  trnst  estates,  home- 
stead interests,  mortgages,  and  other  incumbrances,  and 
even  back  taxes  and  tax  titles,  unless  otha:  provision  is 
made;  but  in  some  States  the  sale  is  only  of  the  title 
which  the  person  taxed  had  at  the  time,  while  in  others 
nothing  passes  but  the  title  and  interest  of  the  parties 
who  were  made  defendants  to  the  judicial  proceedings 
anterior  to  the  sale.  Where  the  distinct  interests  of 
different  owners  are  assessed  separately,  a  sate  of  the 
land  for  a  tax  against  one  does  not  cut  off  the  interests 
of  others.  Title  to  the  land  of  an  infant  may  be  passed 
by  the  sale.  Statutes  sometimes  provide  for  selling  a 
leasehold  interest  in  lands;  the  person  taking  them  who 
will  pay  taxes  and  charges  for  the  shortest  term  of 
years.  And  it  is  said  to  be  a  matter  of  legislative  dis- 
cretion whether  a  purchaser  at  a  tax  sale  shall  have  an 
absolute  title  or  a  life  estata" 

Mr.  Desty,  in  his  work  on  Taxation,  page  746,  says : 
"The  government  cannot  wait  on  slow  and  tedious 
processes  for  the  collection  of  its  revenue,  and  hence  the 
rules  and  rulings,  statutory  and  otherwise,  which  have 
established'  a  separate  and  peculiar  system  for  the  as- 
sesmnent  and  collection  of  taxes,  and  for  testing  the 
legality  of  the  assessment  .  .  .  The  revenue  laws 
have  given  two  remedies  to  enforce  by  action  the  col- 
lection of  delinquent  taxes — one  against  the  person  and 
the  other  against  the  proptrty;  and  neither  depends 
upon  the  other  for  its  existence  or  efiBciency.  .  .  .  ' 
The  provision  of  the  revenue  act  which  authorizes  the 
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eaforcement  of  a  lien  against  the  land  without  any  per- 
sonal judgment  against  the  owner  is  constitutional. 
Where  the  tax  is  imposed  on  the  property  as  such,  with- 
out reference  to  ownership,  the  proceedings  to  enforce 
payment  of  the  tax  are  against  the  land  itself  for  the  tax 
due  thereon."  Jones  t.  Randle,  68  Ala.,  260 ;  Ala.  O.  L, 
Ins.  Co,  V.  Lott,  54  Ala.,  499 ;  Mayor  v.  Baldtcin,  57 
Ala.,  61,  29  Am.  Kep.,  712;  Blyton  Land  Co.  v.  Ayres, 
62  Ala.,  413;  Nat.  Ccnnmer.  Bank  v.  Mobile,  62  Ala., 
284,  34  Am.  Rep.,  15;  Underhill  t.  Calhoun,  63  Ala., 
216 ;  State  y.  Yellow  Jacket  Silver  Mining  Co.,  14  Nev., 
221;  O'Grady  v.  Bamhiael,  23  Cal.,  294;  State  v.  Sar- 
geant,  76  Mo.,  557 ;  Hayden  v.  Foster,  13  Pick.,  494 ; 
Thompson  v.  Carroll's  Leasee,  2,'2.  How.,  422,  16  L.  Ed., 
387. 
As  stated  by  Mr.  Oooley,  volume  2,  page  828 : 
"Very  summary  remedies  have  been  allowed  in  every 
age  and  country  for  the  collection  by  the  government 
of  its  revenues.  That  is  considered  a  matter  of  State 
necessity.  ...  If  the  Btate  might  be  deprived  of 
the  resources  for  continuing  its  esisteoo  and  perform- 
ing its  r^ular  functions  nntil  revenue  could  be  col- 
lected by  the  process  provided  for  the  enforcement  of 
debts  owing  to  individuals,  it  would  be  continually  at 
the  mercy  of  factions  and  discontented  parties.  Ob- 
viously, this  could  not  be  tolerated.  It  has  been  shown 
in  the  preceding  chapters  that  the  protective  principles 
of  the  common  law  are  not  supposed  to  be  violated  by  a 
resort  to  summary  proceedings  in  these  casra.    Sum- 
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mary  proceases  are  not  necessarily  unjust,  though  they 
would  be  BO  if  they  deprived  the  party  of  a  hearing,  or 
if  they  precluded  the  opportunity  for  a  patient  and  de- 
liberate examination  of  the  queations  upon  which  his 
rights  depend,  l>efore  such  rights  could  be  finally  conclu- 
ded  and  cut  off.  But  it  is  not  the  design  of  t^itimate 
tax  legislation  to  do  this  in  any  case.  It  may  depart 
widely  in  its  methods  from  those  resorted  to  for  the  en- 
forcement of  rights  at  the  common  law,  but  the  funda- 
mental rules  of  justice  will  be  observed,  and,  in  theory 
at  least,  revenue  laws  will  be  careful  for  the  protecti(m 
of  individual  rights.*' 

And  at  page  829,  the  same  author  saya : 

"A  sovereignty  will  provide  such  methods  for  the  col- 
lection of  its  revenue  as  are  suitable  to  the  various  taxes 
laid,  and  its  discretion  is  only  limited  by  constitutional 
principles." 

In  a  note  to  the  text  the  author  says  that  in  the  ab- 
sence of  constitutional  restrictions  the  sovra^iu  power 
of  the  State  may  be  exercised  almost  without  limitation 
in  determining  how  taxes  shall  be  levied  and  collected. 
In  re  Page,  60  Kan.,  842,  58  Pac,  478,  47  L.  R.  A.,  68. 

"No  prerogative  of  sovereignty  is  of  higher  impor- 
tance than  the  power  of  taxation,  which  includies  the 
collection  as  well  as  the  assessing  of  taxes."  Steveng  v. 
Netc  York  &  O.  M.  R.  Co.,  13  Blatchf.,  104,  Fed.  Caa.  No. 
13,403. 

"Where  the  power  exists  to  impose  a  tax,  the  means 
to  be  adopted  for  its  collection  must,  within  reasonable 
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and  rationable  limits,  be  a  question  for  the  legislature 
alone."  Nichol  t.  Amea,  173  TJ.  S.,  509,  19  Sup.  Ct., 
622,  43  L.  Ed.,  786. 

"The  levying  and  collecting  of  a  tax,  whether  State  or 
county,  is  a  matter  solely  of  statutory  creation." 
Binchman  v.  Morris,  29  W.  Va.,  673,  2  S.  E.,  863 ;  Short 
V.  State,  80  Md.,  392,' 31  Atl.,  322,  29  L.  R.  A.,  404,  cit- 
ing Appleton  T.  Hopkins,  6  Gray,  530. 

In  Cummings  et  ai.  v.  Cumminga  et  al.  (C.  C),  91 
Fed.,  602,  it  was  held: 

"That  under  the  laws  of  North  Carolina  the  claim 
and  lien  of  the  State  for  taxes  on  real  estate  is  in  rem, 
and,  although  land  is  in  the  possession  of  a  life  tenant 
upon  whom  rests  the  legal  duty  of  paying  the  taxes 
thereon,  a  sale  for  their  nonpayment  confeys  the  entire 
title,  and  not  merely  the  life  estate." 

It  was  said  in  the  midst  of  the  opinion  that  the  State 
of  North  Carolina  has  the  ultimate  ownership  of  all  the 
land  within  its  boundaries.  These  lands  are  held  under 
the  State,  subject  to  the  payment  of  the  taxes  assessed  ' 
thereon.  The  lien  of  the  State  therefore  is  in  rem:  The 
State  Ifx^B  to  the  rea  for  the  tax.  If  the  tax  be  not 
paid,  the  State  can  sell  the  land.  Citing  Moore  t. 
Bjfrd  (N.  C.),23  8.  E.,968. 

It  is  further  stated  that  one  reason  why  the  life  ten- 
ant is  bound  to  Iceep  down  the  tax  is  that  he  is  bound 
to  preserre  the  Interest  of  the  remaindermen.  If  the 
tax  be  not  paid,  the  inheritance  may  be  forfeited.  So 
the  question  need  not  be  discussed  whether  the  life  es- 
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tate  only  has  been  forfeited,  or  the  reversion  left  in 
Cummings  after  hia  deed  of  trust  If  anything  be  for- 
feited, it  is  the  whole  estate,  becanse  the  tax  is  assessed 
on  the  res. 

In  Ostcrberg  v.  Union  Trust  Co.,  93  U.  8.,  424,  23  L. 
Ed.,  964,  the  supreme  court  of  the  United  States,  in 
dealing  with  the  question  whether  a  mortgagee  must 
see  that  the  taxes  are  paid,  although  assessed  upon  the 
property  subsequent  to  his  mortgage,  said: 

"A  lien  for  taxes  does  not,  however,  stand  upon  the 
footing  of  an  ordinary  incumbrance,  and  is  not  dis- 
placed by  a  sale  under  a  pre-existing  judgment  and  de- 
cree, unless  otherwise  directed  by  the  statute.  It  deals 
with  the  rea  without  regard  to  individual  ownership, 
and  when  it  is  enforced  by  sale  pursuant  to  the  statute 
prescribing  the  mode  of  assessing  and  collecting,  then 
the  purchaser  takes  a  valid  and  unimpeachable  title." 

In  Atkins  v.  Hinman,  7  1)1.,  437-439,  the  supreme 
court  of  the  State  said  as  follows: 

"The  tax  is  a  lien  against  the  land,  not  against  a  par- 
ticular individual.  The  land  itself  is  sold,  and  not  a 
particular  interest  in  it.  If  the  land  is  subject  to  taxa- 
tion, and  the  proceedings  under  the  revenue  laws  have 
been  regular,  and  the  owner  has  failed  to  redeem  within 
the  time  limited  by  the  law,  then  the  whole  legal  and 
cfiuitable  estate  is  vested  in  the  purchaser.  A  new  and 
peifcct  title  is  ci^tablished.  This  results  from  the  para- 
mount authority  of  the  State  to  levy  taxes  cm  property 
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within  its  limits  and  coerce  the  payment  by  sabjecting 
the  property  to  sale." 

We  think  these  authorities  dispose  of  the  assignments 
of  error  on  behalf  of  the  appellants  to  the  effect  that 
said  assessment  laws  are  not  the  law  of  the  land,  are 
inimical  to  the  provisions  of  section  8  of  the  constitu- 
tion of  Tennessee  and  the  fourteenth  amendment  to  the 
constitution  of  the  United  States,  in  that  they  deprive 
remaindermen  of  their  property  without  due  process  of 
law. 

There  is  another  branch  of  the  case  yet  to  be  consid- 
ered. The  attorney  general  of  the  State  has  filed  the 
record  for  writ  of  error  to  that  portion  of  the  decree  dis- 
allowing the  penalties,  amounting  to  $208.47,  reported 
Ijy  the  clerk  and  master.  Said  penalties  are  claimed  by 
the  State  under  section  4d,  chapter  258,  page  681,  Acts 
1903,  as  follows: 

"That  every  taxpayer  shall  pay  his  State,  county, 
railroad,  municipal,  highway,  school,  and  all  his  prop- 
erty and  poll  taxes  to  said  trustee,  except  when  other- 
wise provided  by  law,  and  said  taxes  shall  be  due  aud 
payable  on  the  first  Monday  in  October  of  each  year, 
and  shall  bear  interest  from  the  first  day  of  March  fol- 
lowing, and  in  addition  a  penalty  of  one  p^r  cent  for 
each  month  the  taxes  are  delinquent  to  be  added  on  the 
first  day  of  each  month,  beginning  with  the  first  of 
March,  except  as  otherwise  provided  ia  regard  to  mu- 
nicipal and  poll  taxes." 
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It  appears  that  the  asBessment  acts  of  1897, 1899,  and 
1901  contain  a  similar  provision. 

The  insistence  of  the  State  is  that,  if  said  taxes  are 
a  lien  on  the  land,  and  not  merely  on  the  life  interest, 
the  penalties  are  also  collectible  out  of  the  land  or  its 
proceeds  in  the  hands  of  the  clerk. 

We  do  not  concur  En  this  contention.  The  remain- 
dermen are  in  no  default  in  the  payment  of  these  taxes. 
It  was' primarily  the  duty  of  the  life  tenant  to  pay  them, 
and  the  penalties  for  nonpayment  were  chargeable  to 
him.  The  taxes  are  made  a  lien  on  the  entire  fee  in  the 
land,  and  collectible  by  a  proceeding  in  rem;  but  there 
is  no  authority  in  the  act  for  onerating  the  remainder- 
moi  with  penalties  tor  the  default  of  the  life  tenant 
Under  a  proper  construction  of  the  act  the  penalties  are 
only  chargeable  against  the  person  whose  duty  it  was 
in  the  first  Instance  to  make  payment  of  the  taxes. 

The  decree  of  the  chancellor  is  in  all  respects  af- 
flnued. 
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Polly    Worthington,    Admw.,    et    al.  v.    NashvillEj 
Chattanooga  &  St.  Louis  Railway. 

[Nashville.     December  Term,  1904.) 

nrBT  TBIAL  IN  OHANOBBT.  On  ««coiid  trial,  tliougrh  ex- 
pressly WMved  on  first  trial. 
The  waiver  of  a  Jury  demanded  In  the  bill  made  by  agreement 
at  or  before  the  first  trial  that  the  chancellor' might  try  the  case 
as  a  Jury  does  not  deprive  the  defendant  of  the  right  to  de- 
mand a  Jury  on  a  second  or  new  trial,  especially  where  It  Is  not 
shown  that  there  was  any  rule  regulating  the  matter. 

Code  cited  and  construed:  Sees.  4611-4616,  G2S2-62gS  (S);  sees. 
3602-3605,  5215-6219  (M.  ft  V.):  sees.  4466-4469  (T.  &  S.  and 
IE5S). 

Cases  cited  and  approved  r  Allen  r.  Saulpaw,  II  Liea,  481;  Cooper 
T.  Stockard,  16  Lea,  140;  Cheatham  v.  Pearce,  S9  Tenn.,  688; 
Stedham  v.  atedham,  32  Ala.,  S25;  Hartln  v.  King,  72  Ala.,  369; 
Cross  V.  State,  78  Ala.,  432;  Benbow  v.  Robblns,  7?  N.  C,  422 
Buroham  v.  Railroad,  S8  Fed.,  627;  Brown  v.  State,  89  Oa.,  340 
Carthage  v.  Buckuer,  S  111.  App.,  162. 

Case  cited  and  disapproved:  L^nanhan  v.  Heaver  (Md.),  26  Atl., 
866,  SO  L.  R.  A:  769. 


FROM  WARREN. 


Appeal  from  the  diaucery  Court  of  Warren  County. 
— Thos.  M.  McConnell,  Chancellor. 


114  Tenn— 12 
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SuiTB  &  Smith,  for  complainants. 

Whitson  &  Mebceb  and  Ciaude  Waller,  for  defend- 
ant. 


Mil.  Jdsticb  Wilkes  delivered  the  opinion  of  t!:e 
Court 

The  bill  in  this  ease  was,  in  substance,  to  enjoin  the 
railroad  company  from  setting  up  an  accord  and  satis- 
faction claimed  to  have  been  entered  into  by  complain- 
ants, as  the  widow  and  next  of  kin  of  Wade  Ledbetter, 
settling  their  claim  against  the  railroad  for  the  negli- 
gent killing  of  said  Ledbetter. 

The  bill  demanded  a  jury  for  the  trial  of  all  issues  of 
fact. 

When  the  case  came  on  for  trial  the  complainants 
waived  their  right  to  a  jury,  and  agreed  with  defendant 
that  the  chancellor  might  try  the  case  as  a  jury,  his 
findings  to  have  the  same  weight  and  effect  as  a  finding 
of  facts  by  a  jury.  The  defendants  agreed  to  thisj  and 
an  order  was  entered  of  record  to  that  effect. 

The  chancellor,  thus  sitting  as  a  jury,  made  U»e  fol- 
lowing findings  of  fact  and  rendered  the  following  judg- 
ment, to- wit: 

"The  court,  sitting  as  a  jury,  is  of  opinion  and  finds 
that  the  release  and  compromise  entered  into  betn'een 
complainants  and  defendant,  as  set  out  in  complainants' 
bill,  and  which  was  reduced  to  writing  finally  of  date 
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Augnst  — ,  1899,  considering  the  time  wben  it  was  first 
made — the  next  day  after  the  death  of  complainant 
Polly's  SMI  (when  she  was  naturally  in  deep  distresB) 
— the  ignorance  and  poverty  of  all  the  complainants,  the 
small  amount  paid  by  respondent,  and  the  want  on  the 
part  of  complainants  of  full  and  fair  information  as  to 
the  facts  of  the  alleged  killing,  was  unfair,  unjust,  and 
amounted  to  a  fraud  on  complainants,  and  therefore  is 
null  and  void,  and  is  not  binding  on  complainants,  and 
Is  so  decreed." 

The  court  farther  decreed  said  compromise  and  re- 
lease be  annulled  and  set  aside,  perpetually  enjoined 
defendant  from  relying  on  same  as  a  defense  to  a  recov- 
ery of  damages  in  case  of  Polly  Ledbetter,  administra- 
trix, against  defendant,  in  the  circiiit  court  of  Warrrai 
county,  and  from  pleading  said  accord  and  satisfaction 
as  a  defense  in  said  suit. 

From  this  decree  defendant  appealed  to  the  supreme 
conrt,  where  the  case  was  heard  on  the  7th  day  of 
March,  1904,  and  the  court  held  that  the  judgment  of 
the  chancery  court  was  manifestly  erroneous,  "in  that 
the  chancellor,  sitting  as  a  jury,  failed  to  find  all  the 
material  issues  raised  in  the  pleadings." 

The  cause  was  remanded  for  a  new  trial. 

Upon  this  remand  and  on  the  new  trial  defendant 
demanded  a  jury  to  ti?  the  issues  of  fact,  which  was  re- 
fused by  the  judge,  because,  in  his  opinion,  defendant 
had  waived  the  right  to  make  such  demand  on  the  first 
trial,  and  had  elected  to  try  before  the  judge  as  a  jury. 
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aod  this  election  remained  in  force  npoa  the  second 
trial,  and  could  not  be  withdrawn. 

The  defendant  excepted  to  this  order  of  the  court,  and 
the  chancellor  proceeded  to  try  the  case  the  second  time 
as  a  jury  under  the  original  agreement. 

Upon  this  trial  the  chancellor  found  all  the  issues 
of  fact  in  favor  of  the  complainants,  set  aside  the  com- 
promise and  release,  and  enjoined  defendant  from  rely- 
ing on  same  in  any  legal  action  for  the  recovery  of  dam- 
ages. 

Defendant  prayed,  and  was  granted,  an  appeal, 
and  assigns  as  error  this  action  of  the  court  in  refusing 
to  allow  a  jury  upon  the  second  trial. 

The  assignment  is  as  follows : 

"The  chancellor  erred  in  disallowing  defendant's 
demand  for  a  jury  to  try  the  issues  of  fact  in  this  cause, 
and  in  adjudging  that  the  defendant  was  precluded  from 
demanding  a  jury  because  of  the  agreement  made  at  the 
September  term,  1902,  previous  to  first  trial  of  the  cause, 
by  which  it  was  agreed  that  the  chancellor  might  try  the 
case  as  a  jury  upon  the  questions  of  fact,  instead  of 
questions  of  fact  being  tried  by  jury  demanded  by  com- 
plainants." 

The  provisions  of  our  statutes  in  regard  to  jury  trial 
in  chancery  causes  are  as  follows : 

"Either  party  to  a  suit  in  chancery  is  entitled,  upon 
application,  to  a  jury  to  try  and  determine  any  material 
fact  in  dilute,  and  all  the  issues  of  fact  in  any  case 
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shall  be  submitted  to  one  jury."     Code  1858,  sec.  4i65 ; 
Shannon's  Code,  sec.  6282. 

"If  the  demand  is  made  in  the  pleadings  the  cause 
shall  be  tried  at  the  first  term  before  a  jury  summoned 
instanter,  in  the  same  way  that  jury  causes  are  tried  at 
law."     Code  1858,  sec.  4466;  Shannon's  Code,  sec.  6283. 

"If  the  demand  is  only  made  after  the  cause  is  ready 
for  hearing,  the  trial  will  be  before  a  jury  summoned  in- 
stanter upon  the  like  evidence  as  a  suit  at  law,  together 
with  such  parts  of  the  bill,  answers,  depositions,  and  oth- 
er proceedings  in  the  cause,  as  the  court  may  order." 
Code  1858,  sec.  4467 ;  Shannon's  Code,  sec.  6284. 

"The  issues  shall  be  made  up  by  the  parties  under 
the  direction  of  the  court,  and  set  forth  briefly  and  clear- 
ly the  true  questions  of  fact  to  be  tried."  Code  1858, 
sec.  4468;  Shannon's  Code,  sec.  6285. 

"The  trial  shall  be  conducted  like  other  jury  trials' 
at  law,  the  findings  of  the  jury  having  the  same  force  and 
effect,  and  the  court  having  the  same  power  and  control 
over  the  findings,  as  on  such  trials  at  law."  Code  1858, 
sec.  4469 ;  Shann<Hi'e  Code,  sec.  6286. 

It  is  held  in  Allen  v.  Saulpaw,  6  Lea,  481,  that  either 
party  to  a  suit  in  chancery  is,  upon  application,  enti- 
tled to  a  jury  to  try  and  determine  any  material  fact  in 
dispute,  and  that  the  demand  for  a  jury  may  be  made  at 
any  time  before  the  case  is  in  fact  heard  by  the  chancel- 
lor. 

This  case  is  approved  and  followed  in  Cheatham  v. 
Pearee,  89  Tenn.,  688, 15  S.  W.,  1080,  and  it  is  said  that 
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in  the  absence  of  any  mle  of  court  regalaliDg  the  matter 
a  jury  may  be  demanded  at  any  time  before  the  caaee  is 
heard  by  the  chancellor. 

It  is  not  shown  that  the  chancery  conrt  ot  Warren 
county  has  any  rule  r^nlating  the  matter. 

The  exact  question  presented,  however,  is  whether 
the  waiver  of  a  jury  and  agreement  that  the  chancellor 
may  try  as  a  jury,  made  before  the  first  trial,  may  be  en- 
forced, over  the  objection  of  eith»  parl^,  in  any  subse- 
quent trial. 

It  is  prop^*  to  remark  that  the  statutes  r^nlating 
the  time  and  manner  of  demanding  jury  trials  in  law 
cases,  embraced  in  sections  4611  to  4616,  Shannon's  Com- 
pilation, do  not  apply  to  the  chancery  conrt  Cheatham 
V.  Pearce  A  Ryan,  89  Tenn.,  688,  IB  S.  W.,  1080;  Cooper 
&  Stoclcell  V.  Stockard,  16  Lea,  140. 

The  rule  is  stated  in  Thompson  on  Trials,  vol.  1,  sec. 
2,  as  follows: 

"The  prevailing  opinion  seems  to  be  that  the  walvor 
of  a  jury  at  one  term  will  not  estop  the  party  from  claim- 
ing it  at  a  subsequent  term,  or  after  a  new  trial  bas  be^i 
granted," 

In  the  case  of  Martin  v.  King,  72  Ala.,  859,  the  court 
says: 

"The  question  is  wheth»  the  defendants  on  the 
second  trial  are  bound  by  an  agreement  to  waive  a  jury 
entered  into  upon  the  first  trial.  It  is  our  judgment 
that  th^  are  not  concluded  by  such  waiver.  The  agree- 
ment, being  one  in  abrogation  of  a  valuable  constitution- 
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al  privil^e,  must,  for  that  reason,  be  strictly  constroed. 
It  would  require  most  liberal  and  enlai^ed  construction 
to  extend  its  operation  beyond  the  particular  trial  ap- 
parently contemplated  by  it  It  may  be  that  the  liti- 
gants would  be  willing  for  the  particular  judge  who  pre- 
sided at  one  trial  to  act  as  both  judge  and  jury,  and  be 
entirdy  unwilling  to  risk  his  successor  who  might  sit  in 
judgment  upon  their  rights  at  a  subsequent  t^m." 

To  the  same  effect  is  the  case  of  Stedham's  Heira  v. 
Stedham's  Ex'r,  32  Ala.,  525,  and  the  case  of  Cty>88  t. 
State,  78  Ala.,  432,  which  latter  case  refers  to  said  case 
of  Martin  v.  King. 

The  ease  of  Bcnhow  v.  RobUna  et  ah,  72  N.  0.,  422, 
was  a  civil  action  to  recover  damages  for  ponding  wat^ 
OD  plaintiff's  land.  On  the  first  trial  a  jury  had  been 
dispensed  with,  it  being  agreed  that  the  judge  should 
find  the  facts  and  declare  the  law.  The  judge  found  the 
facts  for  plaintiff,  but  the  case  waa  reversed  upon  the 
qnestion  of  the  statute  of  limitations.  The  case  again 
being  beard  in  the  lower  court,  inlstead  of  trying  it  anew, 
his  honor  held  that  the  parties  were  bound  by  the  find- 
ing of  facts  at  the  former  trial,  which  were'  in  favor  of 
plaintiff,  and  gave  judgment  for  the  plaintiff,  directing 
the  defendant  to  take  down  his  dam.  In  reversing  the 
case  the  court  said : 

"Whether  the  facts  are  found  by  the  jury  or  by  the 
court,  if  it  appears  that  the  findiug  was  inllueiiced  by 
misconstruction  or  misconception  of  the  law,  a  new  trial 
will  be  granted  by  this  court  on  appeal.      And  in  such 
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caaes  the  former  trial  goes  for  nothing.  And  where  the 
first  trial  had  by  consent  of  parties,  been  by  the  court, 
a  second  trial  must  be  by  a  jury,  unless  there  be  a  new 
agreement  that  the  court  may  try." 

The  case  of  Bumham  et  al.  v.  North  Chicago  8t.  R.  B. 
Co.,  reported  in  88  Fed.,  627,  32  C.  C.  A.,  64,  was  a  suit 
brought  to  recover  the  price  of  a  street  car  traction 
motor  constructed  by  the  plaintiffs  for  the  defendant. 
Upon  the  first  trial  a  jury  was  waived,  and  case  sub- 
mitted to  the  court  for  trial  without  jury,  and  the  stip- 
ulation to  waive  jury  was  followed  by  an  order  of  the 
court  to  that  effect  A  judgment  was  rendered  by  the 
court  upon  the  trial  of  the  case,  and  the  case  taken  by 
writ  of  error  to  the  United  States  circuit  court  of  ap- 
peals, where  the  judgment  was  reversed,  and  a  new  trial 
ordered;  the  case  being  reported  in  88  Fed.,  627,  23 
C.  C.  A.,  677.  On  the  second  trial  the  plaintiffs  asked 
for  a  jury  trial,  which  request  was  denied,  to  which  rul- 
ing exception  was  taken.  On  appeal  the  court  of  ap- 
peals held : 

"The  stipulation  to  waive  a  jury,  and  to  try  the  case 
before  the  court,  only  had  relation  to  the  first  trial. 
There  could  be  no  presumption  then  that  there  would 
ever  be  a  second  trial ;  and  therefore  it  should  not  be 
presumed  that  the  parties,  in  making  the  stipulation, 
had  in  mind  any  possible  subsequent  trial  after  the  first, 
to  which  the  stipulation  could  refer." 

And  again : 

"A  stipulation  to  waive  followed  by  an  order  of  the 
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court  is  not  in  the  nature  of  a  private  contract  founded 
upon  a  consideration  wliich  can  only  be  set  aside  for 
fraud." 

See,  also,  Cross  v.  The  State,  78  Ala.,  430 ;  Brotim  v. 
The  State,  89  Ga.,  340,  15  S.  E.,  462;  12th  Ency.  Plead. 
&  Prac.,  270. 

In  the  case  of  Carthage  t.  Buckner,  8  111.  App.,  152, 
it  is  said : 

"It.  appears  that  on  the  first  trial  the  parties  entered 
into  a  written  stipulation  of  facta  agreed  upon  as  proven 
ott  the  trial,  and  also  that'a  jury  should  be  waived  and 
the  case  submitted  to  the  court  for  trial.  On  the  second 
trial  appellant  claimed  that  under  such  stipulation  a 
jury  should  again  be  waived  and  the  case  he  tried  hy  the 
court,  and  entered  a  motion  to  that  effect.  The  action 
of  the  court  in  overruling  this  motion  is  one  of  the 
errors  assigned.  In  this,  we  think,  no  error  was  com- 
mitted. The  agreement  to  waive  a  jury  only  bound  the 
parties  to  the  mode  adopted — of  trial  by  the  court — to 
that  one  trial.  When  the  case  was  remanded  by  this 
court  for  another  trial  in  the  court  below,  both  parties 
were  restored  to  their  original  right  of  trial  by  jury. 
Each  party  is  entitled  to  as  many  juries  us  there  are 
trials,  and  a  waiver  of  a  jury  on  one  trial  is  expended 
by  that  trial." 

■  There  are  respectable  authorities  holding  a  contrary 
doctrine,  notably  the  case  of  Lananhan  y.Hea/vcr  (Md'.), 
26  Atl.,  866,  20  L.  R.  A.,  759,  though  this  case  is  not 
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directly  in  point  See,  also,  12  Bncy.  Pleading  and 
Practice,  270.  ' 

We  are  of  opinion  that  upon  the  retrial  either  party 
had  a  right  to  a  jury,  and  Bach  right  could  not  be  de- 
nied. 

There  is  therefore  no  error  in  the  decree  of  the  court 
of  chancery  appeals,  and  it  is  affirmed. 
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■R.  B.  Geebnlaw,  Admr.,  v.  LouisviLLB  &  Kashvillb 
Railboab  Company. 

{NashvUle.    Decanber  Term,  1904.) 

1.  VSSDIOT.  Hot  to  b«  directed  upon  undiaputed  facta  taitified 
to  by  one  witneae,  where  other  lacte  are  testified  to  by  other 
witoeaaea,  when. 
Where,  In  an  action  for  wrongful  death,  the  undisputed  facta 
teetided  to  br  one  of  the  plalntlirs  wltnestes  showed  that  the 
deceased  was  gniltr  of  contrlbutorr  negligence  which  was  the 
direct  and  proximate  cause  of  the  accident  causing  the  death, 
it  was  Improper  for  the  Judge  to  direct  a  verdict  for  the  de- 
fendant upon  consideration  of  the  evidence  of  the  one  witness 
only,  but  such  direction  If  proper,  should  be  based  upon  a  con- 
slderatfon  of  the  entire  evidence,  and  not  upon  detached  por- 
tiona  thereof,  and  if  not  so  based,  and  other  facta  were  testlfled 
to  by  other  witnesses,  he  should  Instruct  tbe  Jury  to  Bnd  for 
the  defendant,  if  they  believe  the  testimony  In  the  case  shows 
such  contributory  negligence. 

a.  BAKB.  Same.  Ho  reversal  for  dimctioa  of  verdict,  where 
merita  have  been  reached,  when. 
But  where,  apon  a  consideration  of  the  entire  evidence,  the  su- 
preme court  la  of  the  opinion  that  the  trial  Judge  was  right  in 
his  conclusions  in  directing  a  verdict  fqr  defendant,  and  that 
the  merits  of  the  case  have  been  reached,  there  Is  no  reversi- 
ble error  in  the  action  of  the  court  In  so  directing  a  verdict, 
and  the  Judgment  will  be  afOi  med. 

Cases  cited  and  approved:  Orabam  v.  Bradley,  5  Hum.,  476; 
Forqubar  v.  Toney,  S  Hum.,  G02:  Robinson  v.  Railroad,  2  Lea, 
GM;  Gregory  v.  Underhili,  6  Lea,  ill;  Jones  v.  Iron  Co.,  U 
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FROM  MAURT. 


Appeal  from  the  Circuit  Court  of  Maury  County. — 
6am  Holding,  Judge. 

Gheenlaw  &  Whhthoenb  and  Salmon  &  Turner, 
for  Greenlaw. 

Geo.  T.  Hughes  and  John  Bell  Keeble,  for  Rail- 
road. 


JIB.  Justice  Wilkes  delivered  the  opinion  of  the 
Court, 

This  is  an  action  by  the  administrator  of  Prince 
Prierson  against  the  railroad  coiupanj  for  injuries  re- 
sulting in  the  death  of  Prierson.  The  case  was  heard 
before  the  court  and  a  jury,  and,  after  the  close  of  the 
testimony,  the  court  charged  the  jury  as  follows: 

"When  the  facts  are  admitted  and  undisputed,  the 
question  of  negligence  is  a  question  which  the  court 
may  determine,  and  the  court  may  do  so  without  sub- 
mitting to  the  jury ;  or  if  the  admitted  and  undisputed 
facts  show  both  parties  guilty  of  negligence,  then  the 
court  may  also  determine  the  question  whose  negli- 
gence, if  anybody's,  was  the  direct  and  proximate  cause 
of  the  accident  and  injury.     It  is  the  law  in  cases  of 
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thiB  kind,  under  the  statute  made  for  the  prevention  of 
accidents  upon  a  railroad,  that  the  plaintiff  show  not 
only  that  the  defendant  was  negligent,  but  also  that 
the  defendant's  n^ligence  was  tha  direct  and  proxi- 
mate cause  of  his  injury;  for  if  the  plaintiff's  owo  neg- 
ligence— that  is,  in  this  case,  if  the  deceased's  negli- 
Kence — was  the  direct  and  proximate  cause  of  the  acci- 
dent, or  if  his  negligence  proximately  contributed  to 
the  accident,  the  plaintiff  cannot  recover. 

"The  undisputed  facts  in  this  case  are  that  the  de- 
ceased, Prince  Prierson,  was  out  between  the  main 
track  and  the  passing  track,  with  the  baggage  trucks, 
awaiting  the  arrival  of  the  Jit.  Pleasant  accommoda- 
tion, which  was  then  backing  in  on  the  main  track,  go- 
ing south,  for  the  purpose  of  transferring  the  baggage 
on  the  trucks  to  the  baggage  car,  as  it  was  the  duty  of 
the  deceased  to  do. 

"And  at  the  same  time  there  was  a  switch  train  go- 
ing north,  being  run  on  the  passing  track.  It  is  also 
undisputed  that  the  deceased's  attention  had  been 
called  to  the  switching  train,  and  tliat  he  saw  the  ap- 
proaching switch  train  before  he  took  his  position  at 
the  south  end  of  the  baggage  trucks,  and  that,  after 
taking  his  position  at  the  south  end  of  the  baggage 
trucks,  he  left  that  position  and  came  aronnd  to  the 
side  of  the  trucks,  and,  in  so  doing,  he  stepped  nithin 
striking  distance  of  this  moving  switch  train  just  in 
time  to  be  struck  by  it,  and  he  was  knocked  down,  run 
over,  and  killed. 


190  TENNESSEE  REPORTS.  [Vol.  114 

Qraenlaw  t.  Railroad. 

"These  are  the  immediate  facts  of  the  accident,  as  tes- 
tified to  by  plaintiff's  own  witness,  the  only  one  of  his 
witnesses  who  saw  the  accident;  and  these  focts  are  not 
disputed. 

"Therefore,  npon  these  undisputed  tacts  in  this  case, 
I  charge  you  that  the  deceased,  Prince  Frieraon,  was 
guilty  of  negligence  in  stepping  within  striking  dis- 
tance of  the  moving  train  under  the  above  circum- 
stances, and  that  such  n^ligence  was  the  direct  and 
proximate  cause  of  the  accident,  and  t^at  the  plaintiff 
cannot  recover, 

"You  will  therefore  return  a  verdict  for  the  defend- 
ant, which  you  may  do  in  the  box,  or  retire — either." 

It  is  said,  by  way  of  assignment  of  error,  that  the 
practice  of  directing  verdict  by  trial  judge  is  one  not 
sanctioned  by  our  practice,  but,  on  the  contrary,  it  is 
condemned  by  a  number  of  cases. 

On  the  other  hand,  it  is  contended  that  it  is,  or 
should  be,  proper  practice  in  a  proper  case. 

Without  passing  directly  upon  this  question,  we  are 
of  opinion  that,  under  the  facts  disclosed  in  this  record, 
a  proper  case  is  not  presented  for  the  direction  of  the 
jary  by  the  trial  judge  in  arriving  at  their  verdict 

It  will  be  noticed  from  the  charge  of  the  trial  judge, 
which  we  have  quoted  above,  that  he  makes  a  stat^nent 
of  the  case,  and  says :  "These  are  the  immediate  facts  of 
the  accident  as  testified  to  by  the  plaintiff's  ovm  wit- 
ness, the  only  tme  of  his  witnesses  who  saw  the  acci- 
dent; and  these  (acts  are  not  disputed.    Therefore, 
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npon  these  ondisputed  facts  in  this  case,  I  charge  yon," 
etc.,  to  the  effect  that  the  deceased  was  guilty  of  n^li- 
gence,  which  was  the  direct  and  proximate  caase  of  the 
accident;  therefore  that  the  plaintiff,  as  his  adminia- 
trator,  could  not  recover. 

We  think  it  was  error  in  the  court  to  base  his  find- 
ings and  charge  upon  the  testimony  of  any  one  witness, 
ignoring  all  the  other  testimony  In  the  case,  although 
that  witness  may  have  been  in  a  better  position  than 
any  other  to  see  and  know  the  facts  attending  the  acci- 
dent 

Now,  while  the  facts  stated  by  the  trial  judge  are 
proven  and  not  disputed,  and  would,  if  alone  consid- 
ered, be  snfficient  to  prevent  a  recovery,  perhaps,  still 
there  are  other  facts  testified  to  by  other  witnesses 
which  should  not  be  ignored  by  the  judge,  but  he  should 
have  told  the  jury  that  if  th^  believed  the  testimony 
given  in  the  case,  then  there  was  no  ground  of  recovery, 
and  they  should  give  their  verdict  accordingly.  But 
the  entire  case  should  be  submitted,  and  considered  by 
the  judge,  and  the  jury  should  still  have  left  to  them 
the  credibility  of  the  witnesses  and  the  reliability  of  the 
testimony. 

This  court  has  liad  a  number  of  cases  before  it  in  , 
which  the  trial  judge  has,  after  a  consideration  of  the 
entire  record,  directed  the  jury  what  verdict  to  return ; 
and,  although  the  court  has  not  in  express  terms  ap- 
proved the  practice,  it  lias  said  in  a  number  of  cases 
that,  if  the  trial  judge  has  arrived  at  a  correct  conclu- 
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sioD,  the  Terdict  of  the  jury  and  judgment  of  the  court, 
based  upon  his  instructions,  will  not  be  disturbed, 
Graham  v.  Bradley,  5  Humph.,  476;  Farqultar  y.  Toney, 
5  Humph.,  502 ;  Robinaon  t.  Railroad,  2  Lea,  594 ;  Greg- 
ory v.  Vndcrhill,  6  Lea,  211;  J<mes  y.  Cherokee  Co.,  14 
Lea,  157. 

There  are  a  number  of  cases  in  our  books  which  seem 
to  hold  that  the  practice  of  directing  a  verdict  does  nOt 
prevail  in  Tennessee. 

Undoubtedlj,  in  other  jurisdictions  the  weight  of  au- 
thority is  that  such  a  practice  is  proper  and  conducive 
to  the  prompt  and  proper  determination  of  l^al  con- 
troversies. 

Practically  the  same  result  is  reached  by  a  demurrer 
to  the  evidence,  and  it  is  difficult  to  see  why  the  prac- 
tice of  directing  a  verdict  is  not  warranted  by  reason 
as  much  so  as  is  the  practice  of  demurring  to  the  evi- 
dence. Indeed,  in  its  practical  application,  it  is  more 
simple,  direct,  and  easily  understood,  and  better  calcu- 
lated to  do  justice  and  arrive  at  a  correct  result,  than 
is  the  practice  of  demurring  to  the  evidence.  The  prac- 
tice of  demurring  to  the  evidence  was  in  disuse  in  this 
State  for  a  long  number  of  years,  until  quite  recently, 
and  now  prevails  quite  generally,  and,  we  think,  with 
beneficial  results. 

Id  the  practical  operation  of  iJie  two  modes  of  pro- 
cedure, as  we  have  before  stated,  directing  the  verdict 
appears  to  be  the  more  direct  and  easily  administered, 
and  is  not  fraught  with  such  summary  results  to  the 
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party  demnrring  as  is  the  case  when  the  demnrrer  is 
not  sustained. 

We  think,  however,  that,  wherever  the  jury  is  di- 
rected to  retain  a  verdict,  it  shonld  be  upon  a  consider- 
ation of  the  entire  evidence  in  the  case,  and  not  upon 
any  detached  portion  of  such  evidence. 

In  the  present  cas^  we  qnite  agree  with  the  learned 
trial  judge  that  the  deceased  was  guilty  of  negligence, 
which  was  the  direct  and  proximate  cause  of  the  acci- 
dent, and  the  plaintiff  cannot  recover  as  his  adminis- 
trator. 

We  are  of  opinion,  therefor^  that  the  mmts  of  the 
case  have  been  reached,  and  that  there  is  no  reversible 
error  in  the  action  of  the  court  below,  and  the  judg- 
ment of  the  court  bedow  is  affirmed,  with  coat& 
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STA'rai, .  em  rel.,  v.  Cdmbebland  Telephonb    &  Texe- 
GEAPH  Company  et  al. 

{Nashville.     December  Term,  1904.) 

1.    TBIiBPHOKX    OOMPAinXB,    IJke  telegraph  oompaniea  are 
common  eanriera  of  new*. 
Telephone  companlea  like  telegraph  companies  are  common  car- 
riers of  newB.  and  as  auch  are  touched  with  a  public  use. 
(Port,  p.  200.) 

S.  OOBFOBATIONB.  Forei^  admitted  b7  comity,  snhjeet  to 
OUT  law*  and  jurimdiction  of  onr  coorta. 
Admlsalon  of  a  foreign  corporatloa  to  do  business  In  this  State 
la  a  matter  of  comity,  and  not  of  right,  so  that,  when  such  cor- 
poration enters  the  State  and  undertakes  to  do  business  here. 
It  Itecomes  am^iable  to  our  laws  and  subject  to  the  Jurisdiction 
of  our  courts,  eiactlr  as  a  private  individual  or  domestic  cor- 
poration.   (Po»l,  p.  200.) 

Case  dted  and  approved:    Bank  v.  Earie,  IS  Pet.,  619. 
3.    BAHB.    Forleltnre  of  charter  or  onater  must  be  ad]adg«d  in 
pnrsnauce  of  atatnte,  not  withstanding  miatake  and  good  b»- 
havior. 

Where  a  corporation  Is  found  guilty  of  an  act  of  omission  or  com- 
mission which  is  expreasly  declared  by  statute  to  be  a  cause 
of  forfeiture  of  Its  franchise,  clearly  the  court  has  no  Jurisdic- 
tion to  refuse  a  Judgment  of  forfeiture,  but  Is  bound  to  award 
a  Judgment  of  ouster  on  demand  of  the  State,  although  the  cor- 
poration's default  was  the  result  of  mistake,  and  notwithstand- 
ing lU  subsequent  good  behavior.     {Poat,  pp.  201,  202.) 

Cases  dted  and  approved:  State  v.  Canal  Co.,  23  Ohio  St,  121; 
State  V.  Association,  36  Ohio  St.,  26S;  People  v.  Railroad,  G3 
Barb.,  98. 
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4.  SAME.  FoTfBitnra  for  failure  to  comply  witli  atatntw  not 
declaring  forfettore  is  not  to  Im  adjudged,  wnlnie  public  in- 
terest requires  it. 

Wbere  tbe  failure  of  a  corporation  to  do  an  act  required  bj 
etatute  is  not  declared  hj  tbe  statute  to  be  a  cause  of  forfeiture 
of  the  corporation's  franchise,  and  the  violation  of  the  statute 
by  Buch  failure  has  not  been  flagrant  and  persistent,  and  tbere 
is  no  menace  to  the  public  weltare,  the  court  should  refuse  a 
Judgment  of  forfeiture,  unless  the  public  interest  requires  it. 
(P(Mt,  pp.  202-210,  212.) 

Cases  cited  and  approved:  State  t.  Insurance  t  Trust  Co.,  8 
Hum.,  23B;  State  t.  Turnpike  Co.,  2  Sneed,  264^  Harris  t.  Ball- 
road,  51  Miss.,  602;.  Royalton  t.  West  Palrlee,  H  VL,  438; 
State  T.  AsBOcIatlon,  3G  Ohio  St.,  2SS;  State  t.  AsBocfatlon,  12 
Ohio  SL,  6?S;  State  T.  Railroad.  36  Hlnn.,  246;  State  t.  Turn- 
pike Co.,  102  Ind.,  283;  State  t.  Bank,  8  Vt,  489;  State  t.  Pack- 
ing Co.,  173  Mo.,  3E6;  Weston  t-  Lane,  40  Kan.,  479;  State  v. 
Railroad,  91  Iowa,  617;  State  t.  Water  Power  (Wis.),  66  N.  W., 
612,  32  L,  R.  A.,  391;  People  t.  Turnpike  Co.,  23  Wend.,  222; 
Attomey-Oeneral  v.  Railroad,  GG  Mich.,  16;  State  r.  Railroad, 
41  Tez.,  217;  Central,  etc.,  Co.  r.  People,  G  Colo.,  39. 

Cases  cited,  dlfitingulshed,  or  disapprored:  State  v.  Turnpike 
Ca,  1  SbannoD'B  Tenn.  Cas.,  611;  State  t.  Turnpike  Co.,  8  R. 
L,  62L 

5.  BAXB.  Foreiffn  not  complying  with  statute  as  condition  of 
doing  buafness  are  not  entitled  to  affirmative  relief,  thougb 
failure  waa  throngh  mistake  or  inadvertence. 
Tbe  failure  of  a  foreign  corporation  to  flle  an  abstract  of  Its 
charter  and  have  it  registered,  as  required  by  statute,  in  each 
county  in  which  it  does  business,  when  that  law  was  in  force, 
would  have  been  fatal  to  any  application  for  affirmative  rell^ 
made  to  one  of  the  courts  of  the  State  for  the  breach  of  a  con- 
tract which  had  been  entered  Into  with  It  as  to  business  in 
one  of  these  counties,  although  such  failure  so  to  comply  with 
the  statute  was  not  the  result  of  wlllfulneBS  and  Inteatlonsl  dis- 
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retard  of  tlie  law,  but  rather  of  a  pure  Inadvertence  or  mistake. 

(POM,  pp.  200,  301.) 
Acta  clt«d  and  congtrned:     1ST7,  ch.  II;  1891,  cb.  128. 
Cases  cited  and  approved:     Lumber  Co.  t.  Thomas,  93  Tens., 

693;  Harris  t.  Water  ft  Ught  Co.,  108  Tenn.,  24G. 

6.  AAKE.  Ouster  not  adjudg^  against  loreigu  tor  omission  to 
comply  with  statute  as  to  local  business,  where  statute  Imposed 
no  such  penalty,  when. 

Wbore  a  foretsn  telephone  corporation  compiled  with  our  law 
for  Its  admission  Into  this  State,  but  through  Inadvertence  or 
mistake  It  tailed  to  flle  and  have  registered  an  abstract  of  Its 
charter,  tn  each  of  the  counties  Id  which  It  opened  up  ex- 
changes for  business  as  required  hr  a  then  existinK  statute, 
which  omission  was  remedied  by  the  corporation  upon  its  dis- 
covery thereof,  a  Judgment  of  ouster  should  not  be  rendered.  If 
the  statute  Imposed  no  sucb  penalty  tor  noncompliance  thn'e- 
with.     iPott.  pp.  200-202.) 

Acta  cited  and  construed;     187T.  ch.  81;  1891.  ch.  122. 

7.  8AHX.  Xalephone  company's  purdiase  of  competing  com^ 
paoies  is  not  ground  for  forJaitore  or  ouster. 

A  telephone  company's  purchase  of  small  competing  local  tele- 
phone companlee,  to  end  a  ruinous  war  of  rates  and  to  avoid 
further  competition  In  theee  particular  localities,  where  the 
small  companies  were  In  operation,  was  not  Illegal,  nor  ground 
for  forfeiture  of  the  purchasing  company's  charter  or  Ita  ouster 
from  the  State.     (Po*t,  pp.  210,  211.) 

Acts  cited  and  construed:    ISST,  cb.  198. 

8.  8AKB.  Ultra  vires  lease  is  not  ground  for  forfeiture  or  ouater 
years  after  its  avoidance  and  resumption  of  corporate  duties. 

An  ultra  virct  lease  of  Its  plant  in  a  certain  city  made  by  a 
telephone  corporation  is  not  ground  for  a  forfeiture  of  Its  fran- 
chise years  after  its  avoidance  of  the  lease  as  ttUrs  vtret,  and 
its  resumption  ot  Its  corporate  duties  In  that  dty.  (Awf,  pp. 
811,  B12.) 
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FROM  DAVroSOH. 


Appeal    from    the    Chancery     Court    of    Davidson 
County. — John  Aujson,  Chancellor. 

E.  H.  Hatcheb  and  Padqbtt  &  Figdebs,  for  Rdators. 

Vektbees  &  Vebteess  and  W.  L.  Qbanb&bt,  fw  Tele- 
phone Company. 


Mb.  Chief  Jcsticb  Bbabd  delivered  the  opinion  of 
the  Conrt. 

The  bill  in  this  cause  was  filed  upon  the  relation  of 
certain  citizens  of  Columbia,  in  Maury  county,  in  this 
State,  asking  a  decree  ousting  the  Cumberland  Tele- 
phone &  Tel^raph  Company  from  the  further  exercise 
of  its  corporate  franchises  in  TMinessee,  save  as  the; 
might  concern  interstate  commerce.  Many  allegations 
of  abuse  upon  the  part  of  this  company  of  its  corporate 
duties  and  rights  as  furnishing  grounds  for  such  decree 
are  made  in  the  bill,  only  two  of  which  were  austained 
by  the  chancellor.  Upon  an  appeal  to  this  conrt  the 
cause  was  referred  to  the  court  of  chancery  appeals^ 
when  that  court  reversed  the  decree  of  the  chancellor 
and  dismissed  the  bill.  The  cause  is  now  before  us  for 
review. 
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The  Cumberland  Telephone  &  Tele^aph  Company  ia 
a  corporation  organized  under  the  laws  of  Kentucky, 
and  is  engaged  in  a  general  telephone  buBiness  in  Ten- 
nessee, Kentucky,  Alabama,  Mississippi,  and  other 
Statea  As  early  as  1883  or  1881  it  entered  this  State, 
and  established  exchanges  in  many  of  its  cities  and 
towns.  Prom  these  places  lines  were  extended  until,  at 
the  time  of  the  filing  of  the  present  bill,  practically  all 
parts  of  the  State  were  placed  in  easy  telephonic  connec- 
tion, and  by  business  arrangements  which  were  made 
with  other  telephone  systems  the  people  of  Tainessee 
were  placed  in  touch  with  exchanges  throughout  the 
United  States,  and  posdibly  Europe.  Among  the  ex- 
changes so  established  was  one  in  the  city  of  Columbia. 

Through  this  exchange  its  citizens  had  all  the  advan- 
tages accruing  to  patrons  of  the  company  from  its  ex- 
tensive interstate  as  well  as  foreign  connections.  In  the 
development  of  the  system,  rates  were  fixed  which  in  the 
process  of  time  became  so  unsatisfactory  to  some  of  the 
people  of  that  city  and  county  that  after  a  fruitless  ef- 
fort to  secure  a  reduction,  a  competitive  company, 
called  the  "City  Telephone  Company,"  was  organized, 
the  avowed  purpose  of  which  was  to  give  cheaper  tele- 
phone service  to  its  patrons.  A  large  number  of  these 
relators  were  instrumental  in  this  movement,  and  at  the 
time  of  the  filing  of  this  bill  were  pecuniarily  interested 
in  its  success.  Upon  the  organization  of  this  company 
a  central  exchange  was  opened  in  Columbia,  and  from  it 
lines   were  extended  connecting  with  exchanges  estab- 


6  Cates]  DECBMBEB  TERM,  1901.  199 

state,  ex  reU  t.  Telephone  tt  Telegraph  Co. 

lisheii  at  different  pointa  in  Maury  county.  The  service 
which  was  rendered  was  charged  for  at  figures  much 
below  the  rates  exacted  by  the  defaidant  company.  The 
rates  thus  fixed  were  found  after  a  time  much  too  low  to 
enable  the  company  to  furnish  Sclent  service,  so  that, 
to  ke^  it  in  operation,  donations,  amounting  to  four  or 
five  thousand  dollars,  were  made  to  it  by  citizens  of  that 
community. 

The  redactions  referred  to  above,  made  by  the  new 
company,  were  promptly  met  by  its  competitor,  and  a 
war  of  rates  began.  The  Cumberland  Telegraph  &  Tele- 
phone Company  agreed,  among  other  things,  to  furnish 
telephone  service  at  residences  for  50  cents  a  month,  and 
in  some  cases  one  of  its  canvaseers  proposed  to  place  in- 
struments in  the  homes  of  its  subscribers  without  cost 
to  them. 

These  details,  while  not  essential  to  a  right  determina- 
tion of  the  case,  yet  serve  in  part  to  illustrate  the  ani- 
mus of  these  companies  to  each  other,  and  famish,  in 
part,  a  motive  for  the  institution  of  this  proceeding. 
They  clearly  indicate  that  the  contest  involved  a  strug- 
gle for  continued  supremacy  on  the  part  of  the  older 
company,  and  tor  existence  upon  the  part  of  the 
younger.  Such  a  contest,  in  the  nature  of  things,  must 
have  engendered  much  of  personal  bitterness;  that  it 
did  do  BO  is  shown  in  this  record. 

Other  facts  found  by  the  court  of  chancery  appeals 
which  raise  the  questions  of  law  made  on  the  decree  of 
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that  court  will  be  referred  to  as  these  qnestions  are  pre- 
Bmted  in  their  proper  order. 

Before,  however,  coming  to  the  consideration  of  these 
qnestions,  it  is  well  to  state  two  propositions  well  estab- 
lished by  the  authorities,  which  bear  in  a  general  way 
upon  this  controversy. 

The  first  of  these  is  tliat  a  telephone  like  a  telegraph 
company  is  a  common  carrier  of  news,  and  as  snch  is 
toQched  with  a  public  use.  The  second  is  that  the  ad- 
mission of  a  foreign  corporation  to  do  business  in  this 
State  is  a  matter  of  comity,  and  not  of  right,  so  that, 
when  such  corporation  enters  the  State  and  undertakes 
business  herein,  it  becomes  amenable  to  our  laws,  and 
subject  to  the  jurisdiction  of  our  courts,  exactly  as  is  a 
private  individual  or  a  domestic  corporation.  6  Thomp. 
on  Corporation,  section  7886 ;  Bank  of  Auguata  v.  Earle 
13  Pet,  519, 10  L.  Ed.,  274. 

Comiijg  now  to  the  grounds  of  forfeiture  insisted 
upon  by.  the  relators,  we  find  the  first  of  these  to  be  that 
of  a  failure  upon  the  part  of  the  defendant  company 
to  register  abstracts  of  its  charter  In  the  various  coun- 
ties of  this  State  where  it  was  doing  business,  as  re- 
quired by  chapter  31,  p.  44,  of  the  Acts  of  1877,  amended 
by  chapter  122,  p.  264,  of  the  Acts  of  1891. 

As  to  this,  it  is  found  by  the  court  of  chancery  ap- 
peals that  the  defendant  company  in  April,  1891,  filed, 
as  required  by  these  two  acts,  a  duly  certified  copy  of  its 
charter  in  the  office  of  the  Secretary  of  State  of  Tennes- 
see, and  an  additional  copy  in  April,  1894,  but  ttiat  it 
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failed  to  file  an  abstract  of  the  charter,  in  each  of  the 
counties  of  the  State  where  it  opened  up  exchangee  for 
business,  with  the  roister  of  these  respective  counties. 
The  court  reports  that  the  corporation  intended  to  file 
these  abstracts,  but  by  an  inadvertence  they  were  sent 
to  the  clerks  of  the  county  courts  of  these  several  coun- 
ties, and  as  a  result,  were  not  r^stered  at  the  time  they 
were  so  sent.  However,  after  the  institntion  of  this  suit 
in  1896,  and  before  the  answer  of  the  corporation  was 
filed,  upon  discovering  this  mistake,  these  abstracts 
were  registered  in  the  several  counties  though,  under  an 
act  amendatory  of  the  acts  of  1877  and  1891,  this  was 
no  longer  necessary. 

In  other  words,  the  failure  upon  the  part  of  the  cor- 
poration to  meet  the  statutory  requirement  in  this  re- 
spect, was  not  the  result  of  willfulness  and  intentional 
disregard  of  the  law,  hut  rather  of  a  pure  inadvertence 
or  mistake.  That  this  inadvertence  ot  mistake  would 
have  been  fatal  to  any  application  for  affirmative  relief 
made  to  one  of  the  courts  of  the  State  for  a  breach  of  a 
contract  which  had  been  entered  into  with  it  as  to  busi- 
ness done  in  one  of  these  counties,  is  unquestionably 
true.  Cary-Lomhard  Co.  v.  Thomas,  92  Tenn.,  593,  22  S. 
W.,  743;  Harris  v.  Columbia  W.  &  L.  Co.,  108  Tenn., 
245,  67  S.  W.,  811.  But  will  an  omission  such  as  this 
move  the  court  to  the  extreme  step  of  decreeing  a  for- 
feiture of  its  right  to  transact  all  intrastate  business? 

If  a  corporation  is  found  guilty  of  an  act  of  omission 
or  commission  which  is  expressly  declared  to  be  a  cause 
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of  forfeiture  of  its  franchise,  clearly  a  court  has  no  dis- 
cretion to  refuse  such  a  judgment  State  v.  Oberlin, 
etc.,  Aas'n,  35  Ohio  St,  258;  State  v.  Penn.,  etc.,  Canal 
Co.,  23  Ohio  St.,  121 ;  People  v.  Northern  R.  R.,  53 
Barb.,  98.  In  such  a  case,  as  a  mere  matter  of  law,  a 
court  ia  bound  to  award  a  judgment  of  ouster.  Neither 
mistake  on  the  part  of  the  corporation  nor  subsequent 
good  behavior  will  disable  the  State  from  demanding 
such  judgment  5  Thompson  on  CorporatiouB,  section 
6644. 

But  it  is  to  be  observed  that  there  is  no  statute  which 
declares  in  terms  that  a  violaton  of  the  duty  imposed  in 
the  regard  now  being  considered  involves,  necessarily,  a 
forfeiture  of  the  right  to  do  bu^ness  in  this  State.  If 
there  was  such  statute,  then,  whether  reasonable  or  un- 
reasonable in  its  nature,  it  would  be  the  imperative  duty 
of  the  courts  to  enforce  it.  But  as  the  law  is  silent,  and 
the  court  is  called  upon  to  deal  so  rigorously  with  this 
corporation,  it  must  be  controlled  by  general  principles 
as  laid  down  in  well-considered  cases,  and  by  the  best 
text-writers  dealing  wth  the  subject 

First  of  all,  we  think  a  controlling  consideration, 
when  such  action  is  invoked,  must  be  the  public  intCT- 
est;  will  It  be  subserved  or  not  by  the  application  of  so 
strenuous  a  remedy?  If  it  will  not,  then,  in  the  absence 
of  flagrant  and  persistent  violation  of  a  statutory  duty, 
and  especially  where  in  the  violation  there  is  no  men- 
ance  to  the  public  welfare,  it  would  seem,  as  a  matter  of 
natural  reaaon  and  justice  that  the  extreme  penalty  of 


6  Caies]  DECEMBER  TEEM,  1904.  208 

state,  ez  reL,  t.  Teleuboas  &  Telegraph  Co. 

forfeiture  should  not  be  exacted.  It  is  not  every  excess 
of  power  nop  every  omission  of  duty  which  will  consti- 
tnte  cause  of  forfeiture  of  the  charter  of  a  corpcrration. 
BarrU  v.  Mies.  Valley,  etc.,  R.  B.,  61  Miss.,  602 ;  Town 
of  BoyfUton  V.  Toicn  of  West  Fairlee,  11  Vt.,  438. 
CJoorts  act  with  extreme  caution  in  proceedings  which 
have  for  their  subject  the  forfeiture  of  corporation  fran- 
chises, and  we  think  that  Uie  great  weight  of  authority 
is  that  a  court  may  exercise  its  discretion,  and  Ediould  re- 
fuse a  judgment  of  forfeiture  if  upon  the  whole  case  it 
finds  that  the  interest  of  the  public  does  not  r«<)uire  it 

As  is  said  in  the  valuable  work  of  Mr.  Spelling  on 
Inj.  and  other  Ex.  Rem.,  vol.  2,  section  1777 :  "That  the 
court  may  ^cercise  a  considerable  latitude  of  discretion, 
both  as  to  whether  it  will  grant  a  rule  upon  the  defend- 
ant to  show  cause,  where  the  proceeding  is  instituted  in 
that  way,  and  as  to  whether  there  has  been  snfficient 
abuse  of  franchise  by  a  corporation  to  warrant  their  for- 
feiture,  there  can  be  no  donbt  upon  the  authorities.  But 
so  many  relations,  public  and  private,  are  involved  in 
a  forfeiture  at  suit  of  the  Stat^  and  each  case  involves 
BO  many  considerations  peculiar  to  itself,  that  no  definite 
general  rules  can  be  stated  to  guide  courts  and  practj- 
tioners.  It  must  be  borne  in  mind  that  specific  facts 
which  have  been  held  sufficient  to  warrant  a  judgment 
of  forfeiture  in  one  or  several  adjudged  cases  may  be  so 
modified  by  extraneous  facts  in  another  case  as  to  de- 
prive the  former  of  value  as  guide  to  a  correct  decision. 
The  most  Important,  if  not  the  only,  interest  to  be  ob- 
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served,  is  that  of  the  public.  Especially  do  these  obaer- 
vations  apply  in  caaes  where  the  proceedings  are  baaed 
upon  misuser  or  nonaser  of  b'anchises.  It  may  be  con- 
sidered well  settled  that  not  every  misuser  which  may  be 
detected  will  justify  a  forfeiture,  but  only  those  consti- 
tuting a  prejudice  to  some  public  interest,  or  which,  be- 
ing persisted  in,  will  involve  the  safety,  welfare,  or  se- 
curity of  the  community." 

It  is  true  the  author  is  here  speaking  of  the  exercise  of 
discretion  by  a  court  upon  a  prdiminary  application 
for  leave  to  file  an  information,  but  "the  principle  that 
the  court  has  a  discretion  in  the  first  instance  in  allow- 
ing the  information  to  be  filed  carries  with  it,  by  parity, 
of  reasoning,  the  conclusion  that  it  has  a  similar  discre- 
tion aft^  hearing  the  evidence  finally  submitted  under 
the  issues  made  up,  in  granting  or  refusing  the  judg- 
ment prayed  for  on  behalf  of  the  State  or  the  pet^le." 
5  Thomp.  on  Corporations,  section  6811. 

Further  pursuing  this  subject,  Mr.  Spelling  in  the 
same  volume,  at  section  1829,  says;  "The  court  will  re- 
fuse a  forfeiture,  though  the  corporation  la  clearly 
guilty  of  a  misuser,  where  it  appears  that  no  injury  has 
resulted  to  the  public.  .  .  .  Courts  have  a  discre- 
tion to  enter  or  refuse  a  judgment  of  forfeiture  accord- 
ingly as  the  public  injury  appears  serious -or  trivial. 
The  general  rule  is  that  to  warrant  a  forfeiture  of  cor- 
poration franchises  for  misuser,  the  misuser  must  be 
such  aa  to  work  or  threaten  a  substantial  injury  to  the 
public." 
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In  the  footnote  the  author  cites  many  cases  which  sup- 
port his  text  It  is  nnnecessary  to  incumber  this  opin- 
ion with  a  reference  to  those  cases,  as  the  work  is  readily 
accessible  to  the  profession. 

In  section  443  of  Wood's  Field  on  Corporations,  the 
aothor  embodies  in  his  text  a  paragraph  to  the  same  ef- 
fect from  High  on  Extra.  Leg.  Rem.,  as  follows:  "The 
principle  is  now  firmly  established  that  the  granting  or 
withholding  leave  to  file  an  information,  at  the  instance 
of  a  private  relator,  to  test  the  right  to  an  ofBce  or  fran- 
chise rests  in  the  sound  discretion  of  the  court  to  which 
application  is  made,  even  though  there  may  be  a  sub- 
stantial defect  in  the  title  by  which  the  ofSce  or  fran- 
chise is  held.  In  the  exercise  of  this  discretion,  upon 
the  application  of  a  private  relator,  it  is  proper  for  the 
court  to  take  into  consideration  the  necessity  and  policy 
ot  allowing  proceedings,  as  well  as  the  position  and  mo- 
tives of  the  relator  in  proposing  it'.  .  .  .  The  court 
will  also  weigh  the  considerations  of  public  convenience 
involved,  and  will  compare  them  with  the  injury  com- 
plained of,  in  determining  whether  to  grant  or  refuse 
the  application." 

Supporting  the  view  of  these  text-writers,  in  addition 
to  the  cases  cited  in  their  notes,  we  refer  to  State  v. 
Oberlin  BUg.  d  Loan  Aas'n,  35  Ohio  St.,  258;  State  v. 
PeopWa  Mutual  Benefit  Asi^n,  42  Ohio  St.,  579;  State 
T,  Minn.  Centrai  Ry.,  36  Minn.,  246,  30  N.  W.,  816; 
State  T.  Crawfordsville,  etc.,  Turnpike,  102  Ind.,  283,  1 
N.  E.,  395 ;  State  v.  Eaaeai  Bank,  8  Vt,  489 ;  State  v.  Ar- 
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mour  Packing  Co.,  173  Mo.,  356,  73  S.  W.,  645,  61  L.  R. 
A.,  464,  96  Am.  St  Bep.,  515 ;  Weston  y.  Lane,  40  Kan., 
479,  20  Pac,  260,  10  Am.  St.  Rep.,  224;  State  t.  Omaha 
R.  R.  Co.,  91  Iowa,  517,  60  N.  W.,  121. 

For  the  contention  of  the  relators  to  the  contrary  of 
this  view,  we  are  referred  by  their  counsd  particularly 
to  the  case  of  State  v.  Pawtuxet  Tv/mpike  Co.,  8  B.  I., 
521,  94  Am.  Dec.,  123. 

There  a  turnpike  company  made  a  conveyance  of  a 
portion  of  its  road  to  the  town,  and  afterwards  ceased 
to  keep  that  portion  in  repair.  The  legislature  had  pre- 
viously relieved  the  corporation  from  the  maint^iance 
of  a  part  of  the  road  originally  laid  out,  and  permitted 
tJie  receipt  of  the  osuaJ  tolls  t(x  the  residue.  But  the 
corporation  assumed  to  abandon  the  repair  and  mainten- 
ance of  a  further  pwtion  of  the  road,  and,  the  more  ef- 
fectually to  relieve  itsdf,  made  the  aala  This  was  done 
six  years  prior  to  the  institution  of  the  proceeding  for 
forfeiture. 

The  defenses  inta^wsed  by  the  corporation  were  that 
the  lapse  of  Biz  years  was  a  bar  to  the  filing  of  the  in- 
formation, and  that  under  one  of  the  sections  of  its  char- 
ter it  had  the  right  to  make  the  sale  which  was  the  ba^B 
of  the  action.  Both  defenses  were  found  agajust  the  cor- 
poration, and  the  forfeiture  of  its  franchise  was  ad- 
judged. 

We  think  the  interpretation  of  the  opinion  of  this  ca«e 
given  by  M"r.  Waterman  in  section  427  of  his  woi*  al- 
ready referred  to  is  correct.    It  is  in  these  words:    ''It 
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was  held  that  as  it  [the  sale]  waB  a  willfal,  deliberate 
act,  putting  it  out  of  the  power  of  the  corporation  to 
perform  its  duty  in  the  future,  and  a  continued  purpose 
and  plan  to  escape  a  plain  duty,  and  to  throw  off  the 
burden  of  furnishing  the  consideration  for  which  the 
franchise  was  granted,  the  charter  must  be  declared  for- 
feited." 

Thus  interpreted,  the  case  is  not  out  of  line  with  the 
authorities  refarred  to.  For  it  is  everywhere  conceded 
that  if  a  corpcnration  commits  an  act  of  misfeasance  or 
nonfeasance  going  to  the  very  purpose  of  its  existence 
and  seriously  affecting  the  public,  and  flagrantly  per- 
sists in  the  wrongful  act,  a  court  will  not  hesitate  to 
visit  it  with  a  judgment  of  ouster. 

Other  authorities  are  referred  to  by  the  counsel  of  ap- 
pellants in  support  of  the  contention  that  the  court  has 
no  discretion  in  a  case  of  this  sort,  hut  each  one  of 
these  furnishes  its  own  limitaton,  which  deprives  it  of 
controlling  weight  in  the  determination  of  this  question. 

We  think  not  only  has  the  court  discretion  to  look  to 
the  public  weal  in  refusing  or  granting  a  judgment  of 
forfeituire  when  invoked  against  a  corporation,  but  it 
will  not  be  awarded  unless  the  act  complained  of  has 
been  a  wrongful  or  willful  abuse  of  corporate  rights  or 
duties.  This  wise  qualification  of  the  law  of  forfeiture 
we  understand  to  be  well  settled  by  authority.  Mr. 
Waterman,  at  section  427,  vol.  2  of  his  work  already 
cited,  says:  "To  constitute  a  forfeiture,  there  must 
have  been  wrongful  abuse  or    improper    n^lect;  some- 
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thing  more  than  accidental  n^ligence,  excess  of  {wwer 
or  mere  mistake  in  the  mode  of  exercising  an  acknowl- 
edged power."  In  Wood's  Field  on  the  Law  of  Ooxpor- 
ationa,  section  414,  the  text  is  as  follows:  "To  warrant 
a  judgment  of  forfeiture  against  a  corporation  on  the 
ground  of  neglect  or  abuse  of  corporate  powers,  such 
neglect  must  be  more  than  the  result  of  mere  omissicm 
to  use  certain  powers  possessed,  or  mere  accident,  and 
such  abase  must  be  wrongful  and  not  the  result  of  mis- 
take." 

"It  is  not  every  failure  to  perform  the  duty  imposed 
upon  a  c<Mi>oration  that  will  work  a  forfeiture  of  its 
franchise.  There  must  be  some  plain  abuse  of  power  by 
which  the  corporation  fails  to  fulfill  the  design  and  pur- 
pose of  its  oi^anization,  and  the  acta  of  misuser  or  non- 
user  must  relate  to  matters  which  are  of  the  essence  of 
the  contract  between  the  State  and  the  corporation,  and 
they  must  be  wrongful  and  repeated.  There  must  be 
something  more  than  accidental  Diligence,  or  ^cess  of 
I>ower,  or  mere  mistake  in  the  mode  of  exercising  it." 

With  thrae  authors,  and  Wood  on  Railroads,  vol.  3, 
section  499,  on  this  point,  many  cases  are  in  accord. 
State  of  Wisconsin  v.  Jamesville  Water  Power  (Wis.),- 
66  N.  W.,  512,  32  L.  R.  A.,  391;  People  v.  Bristol,  etc., 
T.  P.  C,  23  Wend.,  222;  Atty-Gen.  v.  Erie,  etc.,  R.  R. 
Co.,  55  Mich.,  15,  20  N.  W.,  696;  State  v.  Rio  Orande 
R.  R.  Co.,  41  Tex.,  217;  Central,  etc,  Co.  v.  People,  5 
Colo.,  39. 

This  riew  met  with    the   approval    of   this   court  in 
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though  in  the  form  of  a  dictum;  and  later  in  State  v. 
Columbia^  etc.,  Turnpike  Co.,  2  Sneed,  254,  where  the 
point,  as  we  understand  the  opinion  was  directly  in- 
volved. However,  in  State  v.  Nonconnah  Turnpike  Co., 
1  Shannon's  Train.  Cas.,  511,  these  cases  were  criticised, 
and  their  authority  repudiated — the  first,  on  the  ground 
that  the  question  was  not  involved;  and  the  second,  he- 
cause  the  statute  upon  which  the  proceeding  was 
founded  was  not  indicated  in  the  opinion. 

In  the  Nonconncth  ease  it  will  be  seen  there  had  been 
a  flagrant  disregard  of  corporate  duties.  The  company 
had  failed  to  complete  its  road  within  the  time  given  by 
the  original  and  amendatory  acts,  and  when  completed, 
as  claimed  by  it,  the  levee  acrora  a  wide  creek  bottom, 
on  which  the  turnpike  was  laid,  was  so  low  that  for 
months  it  was  covered  by  water,  and,  when  not  so,  was 
so  muddy  and  ill  constrncted  that  travelers  found  it  im- 
passable, and  yet  the  corporation  was  asserting  the 
right  to  collect  toll.  The  violation  of  the,  express  obliga- 
tions in  these  respects  imposed  upon  the  corporation  by 
its  charter,  going,  as  they  did,  to  the  very  end  and  pur- 
pose of  its  existence,  and  at  the  same  time  oppressive  to 
the  public,  constituted  an  offense  not  to  be  condoned  by 
subsequent  good  behavior,  and  justly  merited  a  judg- 
ment of  forfeiture.  On  this  principle,  sustained  by  the 
authorities,  that  case  could  be  rested,  and  we  are  satis- 
fled  that  the  ai^fument  and  conclusion  of  the  court  were 
in  Tenn— 14 
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directed  to  these  acts  flagrantly  violative  of  corporate 
dotj,  though  the  opinion  contains  expressioDS  and  arga- 
ment  which  extend  much  heyond.  Limited  to  Bach  acts, 
the  case  would  not  be  out  of  line  with  those  earlier 
caaea  in  our  reports  which  are  criticised,  nor  with  the 
principle  which  we  have  heretofore  in  this  opinion  an- 
nounced as  being  sound  in  reason  and  Bupported  by  the 
best  authoritiea  If,  however,  it  is  to  be  understood  as 
being  in  conflict  with  this  principle,  we  are  not  disposed 
to  regard  it  as  controlling  in  this  case. 

Now,  in  view  of  what  has  been  said,  and  in  the  light 
of  the  rales  extracted  from  both  text-books  and  reports 
of  courts  of  the  highest  standing,  we  think  it  clear  that 
the  relators  are  not  entitled  to  invoke  the  harsh  remedy 
of  forfeiture  because  of  the  defendant's  honest  but  abor- 
tive effort  to  comply  with  the  law  in  the  registry  of  an 
abstract  of  its  charter  in  the  counties  of  the  State  In 
which  it  did  business. 

It  is  next  insisted  that  forfeiture  should  be  adjudged 
because,  after  a  fierce  competitive  war  with  telephone 
companies  in  Murfreesboro  and  Clarksville,  which  were 
essentially  local,  as  the  result  of  which  these  companies 
were  driven  to  the  wall,  the  Cumberland  Telegraph  & 
Telephone  Company  bought  properties  and  became  the 
sole  possessor  of  the  telephone  business  in  these  two 
communities. 

We  know  of  no  law  which  will  protect  the  weak 
against  the  strong  in  the  war  of  rates.  The  inevitable 
result  of  such  strife,  if  long  continued,  must  be  that  tiie 
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former  will  be  compelled  to  yield  to  tlie  ampler  capital 
of  the  latter.  This  occurred  in  the  two  cases  referred 
to.  Realiziog,  as  these  weaker  corporations  must  have 
done,  that  the  ntter  destruction  of  all  their  interests 
would  follow  continued  conflict,  they  sold  out  their 
properties  to  the  defendant  company.  This  sale  and 
purchase  were  made  under  the  authority  of  chapter  198, 
page  329,  of  the  Acts  of  1887.  That  the  purchase  was 
made  by  the  stronger  company  to  end  a  ruinous  war  of 
rates  and  avoid  further  competition  in  these  particular 
localities,  the  transaction  being  warranted  by  the  act  in 
question,  did  not  make  the  acquisition  of  these  proper- 
ties any  less  legal. 

The  right  to  judgment  of  forfeiture  is  further  rested 
on  the  ground  that  the  defendant  company  leased  its 
plant  in  the  city  of  Columbia  to  one  Leland  Hume  for 
the  term  of  one  year,  with  the  privilege  of  continuance 
until  the  lease  was  terminated  by  a  thirty-days  notice 
given  by  either  of  the  parties  to  the  contract  What- 
ever may  have  been  the  motives  which  induced  the  mak- 
ing of  the  lease,  it  has  been  long  since  avoided  as  an 
ultra  virea  act ;  why,  then,  should  it  now  be  made  a  pred- 
icate for  a  decree  of  forfeiture?  Concede  that  this  was 
an  abandonment,  unauthorized  by  law,  of  its  corporate 
duties  in  that  one  locality  for  the  period  indicated 
above;  still  it  has  long  since  resumed  control  of  its 
property,  and  is,  and  has  been  for  years,  serving  that 
community.    What  public  interest,  then,  is  to  be  sub- 
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eerred  at  thia  late  daj  in  making  this  act  the  ground 
for  a  decree  of  ouster  from  ttie  State? 

To  the  claim  that  the  relators  are  entitled  to  such  a 
decree,  we  think  may  properly  be  applied  the  ai^ument 
and  aathorities  hereinbefore  address^  to  the  first 
ground  orged  for  forfeiture.  To  grant  the  decree  asked 
for  by  them  would  work  great  confuuon,  for  the  time 
being  at  least,  throughout  the  State,  without  corre- 
sponding benefit.  The  telephone,  with  ita  local  and  in- 
trastate connections,  has  become  one  of  the  most  impor- 
tant agencies  of  social  and  commercial  life,  the  loss  of 
which  would  be  keenly  felt,  possibly  in  every  neighbor- 
hood of  the  State.  Under  these  conditions  we  think  it 
the  duty  of  the  court,  in  the  exercise  of  a  sound  discre- 
tion, to  decline  to  apply  the  remedy  asked  tor  by  these 
relatora  Upon  the  whole  case  we  are  satisfied  with  tiie 
decree  of  the  court  of  chancery  appeals  dismissing  the 
bill,  and  it  is  affirmed. 


I 
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hovavuJLB  Peopebtt  Co.  r.  Mayoe  and  City  Council 

OF  KASHVUiLH. 
(Sfaahmlle.     December  Term,  1904.) 

1.  AKBHSATOBY  STATUTE.  Act  «m«iidiiig  prior  not  "to  as 
to  read  as  loUowa,"  takes  affect  from  date  ol  amendment. 
The  effect  of  an  amendatory  statute  which  provldea  that  an  ez- 
iBttng  act,  or  certain  specified  portions  thereof,  alkali  be 
amended  "bo  as  to  read  rb  folloWB,"  Is  to  Bufaatltute  the  Ian- 
suage  of  the  new  act.  In  tbe  sections  Indicated,  for  that  uaed 
in  the  old  act,  and  such  new  proTlslona  take  effect  at  and  from 
Uie  time  of  the  amendatory  enactment,  and  not  before.  {Post, 
p.  218.) 

Cases  cited  and  approved:     Cent.  Pac.  R.  Co.  v.  Shackelford,  6S 
CbL.  26S;  Ely  t.  Holton.  15  N.  T.,  698. 

8.  VOREIQN  COBPOBATIOK,  Kara  purchase  ol  prnpartj  tj, 
wlttaoBt  regisfaratiou  ol  its  cbortar,  is  not  unlawtnl,  but  ralld 
as  against  e>7err  one  save  the  State. 
The  act  of  1S96,  chapter  81,  amending  the  statutes  then  In  force 
prescribing  the  terms  upon  which  a  foreign  corporation  may 
be  admitted  Into  this  State,  provides  (sec.  1)  that  such  corpora- 
tion desIrlUE  to  own  property  or  cany  on  buslnesB  In  this  State 
shall  first  file  with  the  secretary  of  state  a  copy  of  Its  char- 
ter, and,  by  section  2,  makes  It  unlawful  tor  any  such  corpora- 
tion "to  do  business,  or  attempt  to  do  buslnesa,  in  this  State" 
Without  reKlBtering  its  charter  in  the  olDce  of  the  secretary  of 
state,  as  provided  In  the  first  section.  The  plaintiff  in  error, 
a  foreign  corporation,  purchased  the  lota,  for  injury  to  which 
its  action  for  damagee  Is  predicated,  on  April  16,  1S9S,  but  did 
sot  file  its  charter  In  the  ofllce  of  the  aecretary  of  state  until 
June  11.  1888. 
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Eeld:  That  tlie  mere  acquleltloii  or  parchaae  of  property  by  a 
foreign  corporation,  without  complyinB  with  the  requirements 
of  said  act.  Is  not  unlawful,  but  la  valid  aa  against  every  one 
■ave  the  State.    (PoX,  pp.  218-S26.} 

Acts  dted  and  conetrued:     189S,  ch.  81;  18TT,  ch.  SL 

Cases  cited  and  approved:  Williams  v.  Wilson,  MarL  ft  T.,  248: 
Baker  r.  Shy,  9  Helek.,  86;  Barrow  v.  Nashville,  etc.  Turn- 
pike Co.,  0  Humph.,  304;  Frltts  v.  Palmer,  132  V.  S..  282;  Sey- 
mour T.  Slide  ft  Spur  Gold  Mines,  163  U.  8.,  523;  EMe,  etc.,  v. 
Robertson,  11  Wheat.,  333;  E^lrfaz  v.  Hunter,  T  Cranch,  603; 
Cross  V.  DeValle,  1  WalL,  fi;  People  v.  Conklln,  2  HIU  (N.  Y.), 
67;  WadBWorth  v.  Wadsvforth,  IB  N.  Y„  876;  Jones  t.  McMae- 
ters,  20  How.,  8;  Davis  v.  R.  R.  Co.,  131  Mass.,  278:  Raccoulltat 
V.  Sonsevaln,  32  Cal.,  376;  Gray  v.  Kauffman,  S2  Tex.,  SG;  Nar- 
rls  T.  Hoyt,  18  Cal.,  217;  Chattanooga,  etc.,  R.  Co.,  v.  Evans,  66 
Fed.,  809. 

Cases  cited  and  distinguished:  Cary-Lombard  Lumber  Co.  v. 
Thomas,  9S  Tenn.,  686;  N.  Y.,  etc..  Bldg.  &  Loan  Assn.  v.  Can- 
non, 99  Tenn.,  346;  Qllmer  t.  SavlngB  ft  Loan  Co.,  103  Tenn., 
272;  Harris  t.  Water  ft  Ught  Co.,  108  Tenn.,  245. 
8.  SA2CB.  Same.  Purchase  ol  real  estate  not  carrying  on 
buamaes. 

There  Is  a  plain  distinction,  .under  our  statutes  with  regard  to 
the  admlHBion  of  lorelgn  corporations,  between  the  acquisition 
of  property  and  the  carrying  on  of  iauslness,  and  It  would  be  a 
strained  and  unnatural  conBtnictlon  to  hold  that  a  mere  pur- 
chase ot  real  estate  by  such  corporation  was,  In  effect,  carrying 
on  business  In  the  State.  (Post,  p.  226.) 
4.    SAKE.    Same     Kay  maintain  action  for  injary  to  property. 

A  foreign  corporation  may,  without  registration  of  Its  cliarter, 
maintain  an  action  for  damages  against  a  municipal  corporation 
tor  injury  to  Its  real  estate  resulting  from  a  change  of  grade  of 
the  street  upon  wblcli  such  property  abuts.  IPoit,  pp.  SIS, 
225.) 

See  cases  cited  under  headnote  2. 
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S.  SUPRBHB  OQUVt.  WiU  not  go  bahind  flndlnf  ol  iaott  bf 
cfrcoit  fndg*. 
Wliere  there  Is  a  statutory  flndtng  of  facts  by  the  circuit  judge, 
the  supreme  court  vUI  not  go  Into  the  record  to  determine 
other  facta  not  included  In  the  findings  of  the  circuit  court 
{Post,  w.  216,  216,  226,  2280 


FROM  DAVIDSON. 


Appeal  in  error   from   Circuit  Court  of   DaTidson 
County. — W.  C.  Chbbey,  Speciai  Judge. 

Slbmons  &  Baethell,  for  Louisville  Property  Com- 
pany. 

K.  T.  McCoNNico  and  Hiix  McAusteb,  for  City  of 
Nashville. 


MB.  CmBP  Justice  Beabd  delivered  the  opinion  of 
the  Court 

In  changing  the  grade  of  Broad  street,  in  the  city  of 
Nashville,  the  mnuicipaJity  inflicted  injury  on  three 
lota  of  Uie  Louisville  Property  Company  which  abutted 
thereon,  and  this  action  was  brought  by  Uie  company, 
under  the  authority  of  section  1988  of  Shannon's  Code^ 
to  recover  damages  for  this  injury.  There  was  a  stat- 
atoiy  finding  by  the  circuit  judge,  who  tried  this  case 
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'withont  the  interreittioD  of  a  jury.  The  finding  of  tactM 
was  in  accordance  with  the  above  statement,  but  a  re- 
covery was  denied  upon  the  ground  that,  at  the  time  the 
LouiKville  Property  Company  took  a  deed  to  these  lots, 
it,  being  a  Kentucky  corporation,  had  failed  to  comply 
with  certain  legislative  acts  regulating  the  transactions 
of  foreign  corporations  with  regard  to  basiness  and 
properQr  in  this  State. 

The  facts  out  of  which  this  phase  of  the  controvat? 
grew,  and  with  r^ard  to  which  this  l^al  conclusion 
was  reached,  are  that  on  the  16th  of  April,  1898,  the 
lots  in  question  were  conveyed  by  the  then  owdct  to  the 
Louisville  Property  Company.  At  that  date  the  cwn- 
pany  had  not  complied  with  our  foreign  corporation 
acts,  but  on  the  11th  of  June,  1S9S,  it  filed  with  the  sec- 
retary of  state  a  copy  of  its  charter,  and  two  days 
thereafter,  to  wit,  on  the  13th  of  Junei,  1898,  assuming 
this  was  necessary,  it  filed  an  abstract  of  its  charter  in 
the  register's  office  of  Davidson  county,  where  the  prop- 
erty is  situate. 

In  view  of  the  conclusions  reached  by  the  circuit 
judge,  the  soundness  of  which  is  seriously  challenged  by 
the  plaintiff  in  error,  it  is  necessary  to  consider  the  acta 
which,  it  is  assumed,  preclude  the  plaintiff  in  error 
from  maintaining  the  present  suit 

On  the  nineteenth  of  March,  1877,  there  was  passed 
the  first  of  the  acts  regulating  the  admission  of  foreign 
corporations  into  this  State  for  the  purpose  of  doing 
.business  and  acquiring  and  holding  real  estate^    This 
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act  is  chapter  31,  page  44,  of  the  Session  Acts  of  1877, 
and,  by  its  terms,  was  limited  so '  as  to  afFect  only  for- 
eign corporations  organized  for  mining  and  numnfac- 
toring  porposes.  By  ttie  second  section  of  the  act  it 
waa  provided  that  each  of  sach  corporations  d^iring  to 
carry  on  business  in  this  State  should  first  file  in  the 
office  of  the  secretary  of  state  a  copy  of  its  charter,  and 
also  canse  an  abstract  of  its  charter  to  be  recorded  in 
the  office  of  the  raster  of  each  county  in  the  State  in 
which  it  proposed  to  carry  on  busings  or  to  acquire 
land.  By  chapter  122,  page  264,  of  the  Acts  of  1891, 
this  act  of  1877  was  am«ided  so  as  to  apply  to  all  cor- 
porations which  might  desire  to  own  property  or  to  do 
business  in  this  State.  By  the  third  section  of  this  act 
it  was  provided  that  it  should  be  "unlawful  for  any 
f(a«ign  corporation  to  do,  or  attempt  to  do  any  business, 
or  to  own  or  to  acquire  any  property  in  this  State  with- 
out having  first  complied  with  the  provisions  of  this 
act;"  and  a  violation  of  the  statute,  it  was  provided, 
should  subject  the  offender  to  a  fine  of  not  less  than 
?100,  nor  more  than  |500.  On  the  27th  of  AprU,  1895, 
the  l^slature  passed  another  act,  which  is  chapter  81, 
page  123,  of  the  published  acts  of  that  year.  This  act 
is  entitled,  "An  act  to  amend  sections  2,  3  and  4  of  an 
act  passed  March  21,  1891,  being  ctiapter  122  of  said 
Acta,  and  providing  for  the  authentication  of  copies  of 
charters  to  be  filed  with  the  secretary  of  state,  and  ro- 
istering abstracts  of  same  in  the  register's  office  in  each 
county  in  wtiich  the  company  desires  or  proposes  to 
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altogether  from  purchasing  <»■  holding  real  eetate 
within  the  limits  of  this  State.  It  does  not  declare  a 
purchase  of  land  by  such  corporation,  made  before  It 
qualified  itself  to  do  businees  in  the  State^  as  unlawfnl, 
or  the  conveyance  of  the  land  so  purchased  as  abso- 
lutely void  as  to  all  persons  and  for  every  purposei,  or 
that  the  title  to  the  land  remains  in  the  grantor  despite 
his  conveyance. 

This  act  of  1895  was  the  one  in  force  at  the  time  the 
plaintiff  in  error  took  its  deed  to  this  property,  and  its 
rights  are  to  be  determined  with  regard  to  the  t^rms  of 
that  act  and  the  rules  of  law  arising  therefrcHn. 

No  controversy  is  made  here,  and  none  *  at  this '  day 
conld  be  made,  as  to  the  right  of  the  State  to  prescribe 
the  terms  upon  which  a  foreign  corporation  may  carry 
on  business  (save  that  of  interstate  or  fM*eign  com- 
merce) or  hold  real  estate  within  its  limits.  But,  while 
this  is  well  settled,  the  question  is,  will  it  be  permitted 
to  the  municipality  of  Nashville,  which  has  injured  the 
real  estate  in  question,  to  defend  against  an  otherwise 
ju6t  claim  of  compensation  for  the  injury  upon  the 
ground  that  the  plaintiff  in  error  had  failed  to  comply 
with  the  first  section  of  this  statute  at  the  time  it  tock 
its  conveyance?  To  hold  that  this  can  be  done,  we 
think,  would  be  counter  to  many  cases  furnishing  strong 
analf^ies  to  the  point  involved  in  this  case,  and  to  otii- 
ers  of  the  highest  authority  ruling  upon  the  exact  point 
here  considered.  We  will  now  briefly  refer  to  some  of 
these  cases: 
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An  alien,  nnd^  the  common  law,  was  incapacitated 
to  hold  real  estate.  This  was  a  rule  of  public  policy 
de^lj  imbedded  In  that  system.  Ko  statute  of  exclu- 
sion could  have  given  added  emphasis  to  the  mle.  Yet, 
wherever  the  common-law  system  prevails,  it  has  been 
held  with  entire  unanimity,  when  the  question  has  been 
presented,  that  an  alien  could  take  by  purchase  and 
h4^d  against  every  one  save  the  State.  As  was  said  in 
Doe,  etc.,  v.  Robertson,  11  Wheat,  333,  6  L.  Ed.,  488: 
"That  an  alien  can  take  by  deed,  and  can  hold  until 
office  found,  must  now  be  regarded  as  a  positive  rule  of 
law  so  well  established  that  the  reason  of  tike  rule  is  lit- 
tie  more  than  a  subject  for  the  antiquary.  It,  no  doubt, 
owes  its  present  authority,  if  not  its  (wigin,  to  the  re- 
gard to  the  peace  of  society,  and  a  desire  to  protect  the 
indlTidual  from  arbitrary  aggression."  In  other  words, 
until  the  lands  so  held  are  escheated  by  the  State,  the 
alien  has  complete  dominion  over  Uiem.  In  accord  with 
this  authority  are  Fairfax  v.  Hunter,  7  Cranch,  603,  3 
L.  Ed.,  453;  Cross  v.  De  Valle,  1  Wall.,  5,  17  L.  Ed., 
515;  People  v.  Conklin,  2  Hill  (N.Y.),  67;  Wadsworth 
V.  WadstDorth,  12  N.  Y.,  376;  Jones  v.  McMasters,  20 
How.,  8,  15  L.  Ed.,  805;  Davis  v.  B.  Co.,  131  Mass.,  273, 
41  Am.  Rep.,  221;  Raccottillat  v.  Sansecain,  32  Cal., 
i76;  Orayv.  Kaufman,  S2  Tex.,  65,  17  S.  W.,  513; 
Norria  v.  Hoyt,  18  Cal.,  217 ;  Chattanooga,  etc.,  R.  Co. 
T.  Evans,  66  Fed.,  809,  14  0.  C.  A.,  116.  In  Williama 
T.  WUton,  Mart  &  Y.,  248,  it  was  ruled  by  this  court 
"that  conveyances  to  aliens  invest  them  with  the  title 


222  TENNESSEE  REPORTS.  [Vol.  114 

LoularlUe  Property  Co.  t.  Mayor  and  City  Council  of  NashrlUe. 

they  purport  to  convey,  sabject  only  to  be  divested  by 
the  government  upon  office  found;  and,  semhle,  such 
alien  may  convey  by  deed  or  will,  and  the  grantee  or 
deviaee  will  tafee  the  same  estate  he  had,  Bubject  to  the 
like  right  of  the  State."  This  case  is  referred  to  with 
approval  in  the  latter  one  of  Baker  v.  Shy,  9  Heisk.,  85. 

The  same  principle  was  applied  in  the  case  of  a  tarn- 
pike  company  which  it  was  insisted  had  exceeded  the 
limit  of  its  power  in  contracting  for  land.  In  Barrow 
V.  Nashville,  etc.,  Turnpike  Co.,  9  Humph.,  304,  it  was 
insisted  by  a  grantor  that  a  deed  made  by  him  to  the 
company  conveyed  land  which  the  grantee  under  its 
charter,  had  no  power  to  purchase.  To  this  contention, 
overruling  the  chancellor,  this  court  said :  "It  is  a 
matter  of  no  concern  to  him  [the  grantee]  whether  the 
corporation  exceeded  its  powers  or  not.  The  State, 
from  which  they  received  their  existence  and  by  whose 
authority  they  exercise  their  powers,  may  institute  pro- 
ceedings against  them  for  this  excess  of  power." 

The  exact  question  presented  here  was  examined  in 
the  cases  of  Fritta  v.  Palmer,  supra,  and  Seymour  v. 
Slide  &  Spur  Gold  Mines,  153  U.  S.,  523,  14  Sup.  Ct., 
847,  38  L.  Ed.,  807,  in  each  of  which  it  was  insisted  that 
the  foreign  corporation  in  question  had  failed  to  meet 
certain  statutory  requirements  in  order  to  enable  it  to 
purchase  real  estate  in  Colorado,  and  in  each  case  it 
was  held  that  only  the  State  could  raise  the  question  of , 
incapacity,  and  until  it  was  so  raised  in  some  proper 
form,  the  corporation  could  accept  and  pass  title. 
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But  it  is  inaistal  that  thio  court  has  announced  ib 
nnmerons  cases  a  coatrary  view,  and  the  doctrine  of 
stare  deciaia  is  invoked  to  eoBtain  the  legal  conclusion 
reached  by  the  trial  judge.  We  think,  however,  whai 
the  cases  so  relied  upon  are  examined,  it  will  be  found 
that  th^  fall  short  of  sustaining  that  contention. 

The  first  of  these  is  the  leading  ease  of  Cary-Lombard 
Lumber  Company  v.  Thomas,  92  Tenn.,  585,  22  S.  W., 
743.  That  waa  a  suit  by  a  nonresident  corporation 
doing  business  in  the  State  without  having  complied 
with  the  act  of  1891.  The  company  was  engaged  in 
dealing  in  lumber  through  an  agent  in  the  city  of  Mem- 
phis, and,  while  so  engaged,  sold  and  delivered  from 
one  of  its  yards  in  that  city  lumber  used  in  the  con- 
struction of  a  house  being  erected  by  Mrs.  Thomas.  It 
had  failed  to  comply  with  the  terms  of  chapter  122, 
page  264,  of  the  Acte  of  1891,  which,  as  has  been  al- 
ready seen,  denounced  every  bufiiness  transaction  of  a 
noucomplyiDg  nonresident  corporation  as  unlawful 
and  punishable  by  fine.  So  it  was,  this  court,  under 
the  express  terms  of  that  act,  could  not  have  done  other- 
wise, when  this  corporation  came  to  seek  an  enforce- 
ment of  its  claim,  than  to  repel  it  In  New  York,  etc., 
Bldg.  d  Loan  As^n  v.  Cam.non,  99  Tenn.,  345,  41  S.  W., 
1054,  there  was  an  effort  by  a  uoncomplying  foreign 
corporation  to  enforce  a  mortgage  which  had  I>een  exe- 
cnted  by  a  citizen  of  Uiis  State  upon  property  situated 
in  this  State  to  secure  a  note  for  money, loaned,  and  it 
was  held  by  this  court  the  suit  could  not  be  maintained. 
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Bat  it  is  to  be  noted  that  the  mortgage  in  this  case  was 
but  an  incident — a  mere  security  for  the  loan,  which, 
under  the  act  of  1891,  was  unlawful.  The  note  being 
illegal-  and  unenforceable,  it  followed,  of  necessity,  that 
the  mortgage  could  not  lie  foreclosed.  The  same  is  true 
with  r^ard  to  the  case  of  Gilmer  v.  Savings  d  Loan 
Company,  103  Tenn.,  272,  52  8,  W.,  851.  There  a  mort- 
gage was  taken  by  a  noncomplying  foreign  corporation 
to  secure  a  loan  made  by  it  to  a  borrower.  Afterwards, 
however,  the  company  filed  its  charter  for  registration, 
and  in  all  respects  complied  with  the  statute.  Having 
done  this,  in  view  of  the  invalidity  of  the  first  transac- 
tion, the  company  sought  to  cure  it  hy  the  taking  of  the 
second  mortgage.  Upon  a  bill  filed  to  foreclose^  it  was 
held  that  the  first  mortgage  was  invalid  because  at  the 
date  of  the  loan,  the  company  had  not  qualified  itself  to 
do  business  in  the  State  and  the  court  declined  to  enforce 
the  second  mortgage  because  it  was  obtained  under  false 
pretenses.  In  the  case  of  Harris  v.  Water  d  Light  Co., 
108  Tenn.,  245,  67  S.  W.,  811,  there  was  involved  simply 
the  question  as  to  the  right  of  the  members  of  the  firm 
to  sue  on  a  firm  claim  where  one  of  the  members  of  that 
firm  was  a  foreign  corporation  which  had  failed  to  com- 
ply with  the  provisions  of  chapter  31,  page  44,  of  the 
Acts  of  1877,  and  chapter  122,  page  264,  of  the  Acts  of 
1891. 

So  it  will  be  seen  that  all  of  these  cases  are  clearly 
distingui^ahle  from  this,  in  that  they  involved  business 
transactions  between   noncomplying   foreign    C(»rpora- 
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tioDB  and  citizens  of  our  State.  These  transactions 
were  within  the  letter  of  the  statute,  and  were  de- 
nounced by  it  as  offenses  against  the  law.  No  one  of 
them  raises  the  question  we  have  here.  In  the  present 
case,  however,  we  have  a  purchase  of  property  not  bo 
denounced,  and  a  third  party,  with  no  interest  what- 
ever in  the  conveyance  made  to  the  Louisville  Property 
Company,  undertaking  to  protect  itself  of  its  injurious 
act,  by  insisting  that  the  party  injured  has  no  status, 
under  our  laws,  either  to  acquire  real  estate,  or  to  ob- 
tain redress  for  injury  to  it,  when  clothed  with  the 
apparent  title.  We  do  not  think  that  such  a  party  can 
successfully  maintain  this  defense.  We  are  satisfied 
the  present  case  falls  in  line  with  those  cases  which 
hold  that  the  power  of  inquest  under  the  conditions  pre- 
sented in  this  record  lies  alone  with  the  sovereign. 

Before  closing  this  part  of  the  discussion,  it  is  well 
to  refer  to  a  suggestion  made  at  the  bar  by  the  counsel 
of  the  defendant  in  error  to  the  effect  that  the  charter 
of  the  plaintiff  in  error  gave  it  t^e  power  to  acquire  and 
dispose  of  property,  and  that  it  was  in  fact  carrying  on 
business,  within  the  terms  of  the  statute,  in  making  the 
purchase  of  these  lota  To  this  suggestion  two  answers 
can  be  made,  either  of  which  we  think  conclusive:  la 
the  first  place,  neither  the  charter  of  the  plain- 
tiff in  error,  nor  any  statement  as  to  the  rights  acquired 
by  virtue  of  that  charter,  forms  a  part  of  the  finding  of 
facts  by  the  circuit  judge  in  the  case,  and  we  are  pr»- 
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eluded  from  going  into  the  record  for  the  purpose  of 
asc^aining  facts  either  to  sustain  or  repel  this,  sug- 
gestion. There  is  nothing  in  the  finding  of  the  trial 
judge  which  warrants  the  contention. 

In  the  second  place,  it  will  be  seen  that  all  of  these 
statutes  make  a  plain  distinction  between  the  acquisi- 
tion of  property  and  the  carrying  on  of  businesa  The 
lawmakers  evidently  contemplated  that  a  foreign  corpo- 
ration might  enter  the  State  to  engage  in  business,  and 
yet  not  seek  to  acquire  property,  or  might  buy  prop- 
erty, and  still  not  do  businesa  Under  them,  it  would 
be  a  strained  and  unnatural  construction  to  hold  that  a 
purchase  of  real  estate,  as  in  the  pres«lt  case,  by  such 
a  corporation,  was,  in  effect,  carrying  on  business  in 
the  State. 

We  hold,  therefore,  that  the  circuit  judge  was  in 
error  in  the  legal  <9»ncIu8ion  which  he  reached,  and  this 
results  in  the  reversal  of  his  judgment.  We  find,  how- 
ever, that  he  ascertained  the  amount  of  the  damage 
inflicted  upon  the  property  of  the  plaintiff  in  error,  and 
a  judgment  will  be  entered  here  for  the  amount  so  found 
to  wit,  the  aggregate  sum  of  f3,050. 
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111?       M 

TRADEBS"  INSUBANCB  COMPANY    V.    DOBBINS    &    EWINQ. 
{Nashville.     December  Term,  1904.) 

1.  OHASOB  or  OODBT.  Bvidwira  *aSici«iit  to  InatUy  aab- 
misaion  of  qoMtion  am  to  coBtom, 
In  an  action  on  a  policy  of  flre  Insurance,  testimony  that  it  was 
the  usage  of  the  retail  hardware  business  to  handle  dynamite 
Justifies  a  submission  to  the  jury  of  the  question  whether  It  was 
customary  In  the  retail  hardware  business  to  keep  dynamite  in 
stock.     (Pott,  pp.  231,  232.) 

S.  OUBTOH.  Heed  not  extend  to  the  wbole  State,  but  onl7  to  the 
region  where  songrht  to  be  applied. 
It  Is  not  necessary  that  a  cnstom  or  usage  should  extend  to  the 
whole  State.  It  le  sufflclent  that  it  Is  generally  recognised 
and  observed  by  those  engaged  In  the  kind  of  transactions  to 
which  It  applies  within  the  region  where  it  is  claimed  to  exist. 
IPMt,  p.  232.) 

Cases  cited  and  approved:  Raatetter  ▼.  Reynolds,  160  Ind.,  188; 
Oleason  v.  Walsh.  43  Me.,  397;  Harper  t.  Pound.  10  Ind.,  82, 
36;  Grant  t.  Insurance  Co.,  G  Ind.,  23;  Spears  t.  Word,  48  lud.. 
541;  Cox  V.  O'Rlley,  4  Ind.,  368,  373;  Momlngetar  v.  Cunning- 
bam,  110  Ind.,  328,  331;  Insurance  Co.  v.  MUner,  23  Ala.,  420. 
427,  428. 
8.  FIBS  IV8UBAH0B.  Synamita  may  be  kept  under  pertnie- 
eion  to  keep  "ancb  other  merchandise  as  le  lunally  kept,  "whan 
naage  is  shown. 

Under  a  policy  of  flre  Insurance  prohibiting  in  its  general  pro- 
vlsloni  the  keeping  of  dynamite,  with  &  rider  or  slip  attached 
thereto  Insuring  enumerated  articles  and  "such  other  merchan- 
dise as  Is  usually  kept  for  sale  In  s  retail  hardware  Btore," 
with  expressed  permission  to  keep  kerosene  oil,  gunpowder 
and  a  gftiollne  stove  the  insured  has  a  right  to  carry  In  stock 
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dynamite  not  ezceedlng  the  quantity  shown  to  be  usual  or  ens- 
.tomary  among  retail  hardware  merchants  In  bis  region.    iPost, 

pp.  ^3^zss.) 

Cases  cited  and  approved:  Insurance  Co.  t.  Hughes,  10  Lea,  461; 
Insurance  Co.  y.  Ayera,  SS  Tenn.,  728;  HoBman  t.  Insnrdbce 
Co.,  SS  Tenn.,  735;  Insurance  Co.  t.  Insurance  Co..  102  Tenn., 
264;  Vette  t.  Insurance  Co.,  30  Fed.,  66Si  Kratzensteln  v.  Assur- 
ance Co.  (N.  T.),  S2  N.  E.,  221,  5  L.  R.  A.,  799,  801;  Allm  T. 
Insurance  Co.,  86  N.  Y.,  473;  Hermann  t.  Insurance  Co.,  81  N. 
T.,  184;  DiUeber  t.  Insurance  Co.,  69  N.  T.,  2S6,  263;  Hoffman 
T.  Insurance  Co.,  32  N.  T.,  405;  Badenfeld  t.  Association,  IS  L. 
n.  A.,  263;  Insurance  Co.  t.  Mund,  102  Pa.,  89;  Burkhard  t. 
Insurance  Co.,  102  Pa.,  262;  Yoch  v.  Insurance  Co.  (Cal.),  44 
Pac,  189,  34  L.  R.  A.,  857;  Insurance  Co.  t.  Degrall,  12  Mich., 
124;  Liverpool  &  London  v.  Orr  (Mlsa.),  66  Am.  Rep.,  SIO,  811; 
Collins  T,  Insurance  Co.  (N.  C),  28  Am.  Bep.,  322;  Insurance  Co. 
V.  Fleming  (Ark.),  41  a.  W.,  464,  39  L.  E.  A.,  789,  67  Am.  St. 
Rep.,  900;  Maril  v.  Insurance  Co.  (Ga.),  23  N.  E.,  463,  30  L.  R. 
A,,  83G,  51  Am.  St.  Rep.,  102;  Faust  v.  Insurance  Co.,  91  Wis., 
168;  Stout  V.  Assurance  Co.,  12  Fed.,  554;  PUnsby  v.  Insurance 
Co.,  32  Fed.,  47;  Pindar  v.  Insurance  Co.  (N.  T.),  93  Am.  Dec., 
G44;  Barnum  v.  Insurance  Co.,  97  N.  Y.,  18S;  Insurance  Co.  t. 
Taylor,  5  Minn.,  492;  Mascott  v.  insurance  Co.,  68  Vt,  253. 

Case  cited,  distinguished,  and  approved:  Insurance  Co.  t.  Kabn, 
12  Heis.,  615. 


FROM  MAURT. 


Appeal  from  the  Circuit  Court  of  Sfaury  Connty.- 
Bam  HoldinOj  Judge. 
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G.  T.  Hughes  and  H.  P.  Fiqums,  for  Insurance  Co. 

Ev.  H.  Hatchee  and  W.  S.  Fleming,  for  Dobbins  & 
Ewing. 


Me.  Justice  Neil  delivered  the  opinion  of  tte  Court 
Tlie  Traders'  Insurance  Company  had  a  general  form 
of  policy,  which,  among  other  provisions,  contained  the 
following:  "This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  endorsed  herein  or  added  hereto, 
shall  be  void  ...  if  {any  nsage  or  custom  of  trade 
to  the  contrary  notwithstanding)  there  be  kept,  used  or 
allowed,  on  the  above-described  premises,  benzine,  ben- 
zole, dynamite,  ether,  fireworks,  gasoline,  greek-fire, 
gunpowder,  exceeding  twenty-five  pounds  in  quantity, 
naptha,  nitr(^lycerine,  or  other  explosives,  phosphorous 
or  petroleum,  or  any  of  its  products  of  greater  inflam- 
mability than  kerosene  oil  of  the  United  States  stand- 
ard," etc. 

"This  policy  is  made  and  accepted  subject  to  the  fore- 
going stipulations  and  condittions,  together  with  such 
other  provisions,  agreements  or  conditions,  as  may  be 
endorsed  hereon,  or  added  hereto,  and  no  officer,  agent, 
or  other  representative  of  this  company,  shall  have 
power  to  waive  any  provision  or  condittion  of  this  pol- 
icy except  such  as  by  the  terms  of  this  policy  may  be 
the  subject  of  agreement  endorsed  hereon,  or  added 
hereto,  and  as  to  such  provisions  and  conditions  no  of- 
ficer, agent  or  representative,  shall  have  such  power,  or 
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be  derailed  or  held  to  have  waived  such  provision  or  con- 
ditions unless  such  waiver,  if  any,  shall  be  written  upon 
or  attached  hereto,  nor  shall  any  privilege  or  permission 
affecting  the  insurance  under  this  policy  exist  oi  be 
claimed  by  the  insured  unless  so  written  or  attached." 

It  was  the  custom  of  the  company  in  adopting  this 
general  form  of  policy  to  different  kinds  of  business,  to 
attach  thereto  a  "rider,"  or  printed  slip,  which  was  va- 
ried to  suit  the  special  kind  of  business. 

The  defendants  in  error  were  hardware  merchants  in 
Columbia,  this  State,  and  when  they  insured  their  st«ck 
with  the  plaintiff  in  error  the  general  form  of  policy 
above  referred  to  was  applied  to  that  business  by  attach- 
ing to  the  policy  the  following  rider  or  slip,  known  as 
"the  hardware  store  form."  viz. :  |2,000  "on  stock  of 
shelf  and  heavy  hardware,  iron,  steel,  cutlery,  stoves, 
nails,  furniture,  sporting  goods,  tinware,  and  on  such 
other  merchandise  as  is  usually  kept  for  sale  in  a  retail 
hardware  store,"  Permission  is  then  given  to  keep  kero- 
sene oil  of  a  specified  grade;  also  twenty-five  pounds  of 
gunpowder,  in  close  tin  cans;  and  a  gasoline  stove  for 
exhibition  purposes.  The  rider  closes  with  the  provis- 
ion :  "This  slip  is  hereby  attached  to  and  (made)  a  part 
of  policy  number  1065518  of  the  Traders'  Insurance 
Company  of  Chicago,  Illinois." 

At  the  time  the  policy  was  issued  the  defendants  in 
error  were  accustomed  to  keep  in  stock  not  exceeding 
fifty  pounds  of  dynamite,  and  they  continued  to  do  so 
up  to  the  date  of  the  fire.    When  the  fire  occurred  they 
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had  on  hand  twenty  or  thirty  pounds  of  this  substance, 
and  it  exploded  during  the  prepress  of  the  fire;  this  ex- 
plosion haringbeen  caused  by  the  walla  or  some  timbers 
falling  upon  the  dynamite. 

The  company  refused  payment,  and  is  now  defending 
on  the  ground  that  the  above-mentioned  dynamite  was 
kept  in  stock. 

Evidence  was  introduced  in  the  court  below  to  the  ef- 
fect that  it  was  usual  in  the  retail  hardware  business  to 
ke^  a  small  amount  of  dynamite  in  stock,  and  sell  it 
over  the  counter. 

The  circuit  judge  charged  the  jury,  in  effect,  that,  if 
such  was  the  usage  in  the  retail  hardware  business,  then 
the  defendants  in  error  did  not  violate  the  terms  of  the 
policy  by  keeping  such  goods. 

Judgment  having  been  rendered  against  the  com- 
pany, it  appealed,  and  has  assigned  errors. 

The  errors  assigned  are,  in  substance,  (1)  that  there 
was  no  competent  evidence  of  such  usage  of  trade,  and 
(2)  that  his  honor  incorrectly  construed  the  policy. 

Both  assignments  must  be  overruled. 

As  to  the  first  point:  The  witnesses  testified  gener- 
ally that  they  knew  that  it  was  the  usage  of  the  business 
to  so  handle  dynamite.  On  being  pressed  in  cross-exam- 
ination, they  were  able  to  specify  only  the  towns  of  Co- 
lumbia, Pula^i,  Lewisburg,  LaTiTenceburg,  Fayette- 
ville,  Shelbyville,  and  the  city  of  Nashville.  This  cov- 
ered seven  counties  of  the  State.  One  of  the  witnesses 
also  testified  without  objection  that  he  had  been  told  by 
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"dnimmers"  that  they  sold  it  to  all  of  the  retail  hard- 
ware stores. 

Even  laying  aside  the  last  item  of  evidence,  we 
think  the  testimony  is  sufficient  to  show  the  requisite 
generality  to  make  the  usage  good.  It  is  not  necessary 
that  it  should  extend  to  the  whole  State.  It  is  sufficient 
that  it  is  generally  recognized  and  observed  by  those  en- 
gaged in  the  kind  of  transactioiis  to  which  it  applies 
within  the  region  where  it  is  claimed  to  exist,  and  it  is 
not  essential  that  it  be  observed  in  every  individual 
transaction.  29  A.  &  E.  Ency.  Law  (2d  Ed.),  page  392 
and  note  3,  citing  Rastetter  v.  Reynolds,  160  Ind.,  133, 
66  N.  E.,  612;  Qleason  v.  Walsh,  43  Me.,  397.  See,  also, 
Harper  v.  Pound,  10  Ind.,  32,  36 ;  Orant  v.  Lexington, 
ctc.flns.  Co.,5  Ind.,  23,  61  Am.Dec.  7i;8pear8  v.  Ward, 
48  Ind.,  541 ;  Cox  v.  O'Riley,  4  Ind.,  368,  373,  58  Am. 
Dec.,  633;  Momingntar  v.  Cunningham,  110  Ind.,  328, 
334, 11  N.  E.,  593.  59  Am.  Kep.,  211;  Fviton  Ins.  Co.  v. 
Milner,  23  Ala.,  420,  427,  428.  And  it  is  settled  that 
insurance  companies  are  bound  to  inform  themselves  of 
the  usages  of  the  particular  busine^  insured,  and  they 
are  presumed  to  know  such  usages.  29  Am.  &  Eng. 
Ency.  Law  (2d  Ed.),  pages  393,  394,  and  notes. 

We  are  of  the  opinion  that  the  evidence  introduced 
was  properly  allowed  to  go  to  the  jury,  and  that  it  was 
sufficient  to  support  the  verdict  so  far  as  concrams  the 
point  to  which  it  was  addressed.  The  first  assignment 
is  therefore  overruled. 

The  second  point  concerns  the  construction  of  the  pol- 
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icy,  and  herein  the  effect  of  the  "rider"  or  "hardware 
store  form"  or  "slip." 

It  is  a  fundamental  rule  in  the  law  of  insurance  that 
the  policy  shall  he  construed  most  strongly  against  the 
insarer,  and  liberally  in  favor  of  the  insured.  1  Joyce 
on  Insurance,  section  222.  In  construiDg  a  condition  or 
stipulation  in  a  policy,  doubtful  and  ambiguous  provis- 
ions, or  those  in  favor  of  the  insurer,  must  be  taken  most 
strongly  against  the  company.  Vette  V.  Clinton  F.  Ins. 
Co.  (O.  C),  30  Fed.,  668.  In  Kratzenstein  V.  Western 
Assurance  Co.,  (N.  T.),  22  N.  E.,  221,  5  L.  R.  A.,  799, 
801,  it  is  said: 

"Where  an  insurance  contract  is  so  drawn  as  to  be 
manifestly  ambiguous,  so  that  reasonable  and  intelligent 
men  on  reading  it  would  honestly  differ  as  to  its  mean- 
ing, the  difference  should  be  resolved  against  the  com- 
pany, because  it  prepared  and  executed  the  agreement' 
and  is  responsible  for  the  language  used  and  the  uncer- 
tainty thereby  created;"  citing  Allen  v.  St.  Louis  Ina. 
Co.,  85  N.  T.,  473 ;  Hermann  v.  Merchant's  Im.  Co.,  81 
N.  Y.,  184,  37  Am.  Eep.,  488;  Dilleher  v.  Home  Life  Ins. 
Co.,  69  N.  T.,  256,  263,  25  Am.  Rep.,  182 ;  Hoffman  V. 
Aetna  F.  Ins.  Co.,  32  N.  Y.,  405,  88  Am.  Dec.,  337. 

And  in  a  note  to  Badenfeld  v.  Mass.  Mut.  Accident 
Association,  13  L.  R.  A.,  263,  it  is  said : 

"Where  the  terms  of  a  policy  are  susceptible  without 
violence  of  two  interpretations  that  construction  which 
is  most  favorable  to  the  insured,  in  order  to  indemnify 
him  against  loss  sustained,  should  be  adopted,"  citing 
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Teutonia  F.  Ins.  Co.  v.  Mund,  102  Pa.,  89 ;  Burkhard  v. 
Travellers'  Ins.  Company  of  Hartford,  102  Pa.,  262,  48 
Am.  Rep.,  205;  Hoffman  v.  Aetna  F.  Ins.  Co.,  supra. 

With  this  rule  of  construction  in  view,  it  aeems. there 
can  be  no  real  difficulty  in  reaching  a  correect  conclu- 
sion as  to  the  meaning  of  the  policy  of  insurance  mid^ 
examination  in  the  present  case.  The  general  form  con- 
tains the  prOTision  that  dynamite  and  certain  other  suh- 
stances  shall  not  be  kept  by  the  dealer,  but  contains  an- 
other proTislon  that  the  terms  of  this  general  form  may 
be  modified  by  additional  agreements  made  by  the  com- 
pany or  its  agents  and  attached  to  the  policy.  There  was 
such  an  additional  agreement,  which  provided  that  the 
policy  should  cover  such  merchandise  as  is  usually  kept 
for  sale  in  retail  hardware  stores  and  the  evidence  shows 
that  dynamite,  in  the  quantities  carried  by  the  defend- 
ants in  error,  was  such  merchandise.  Under  this  state- 
ment of  the  matter,  which  is  a  correct  statement  of  the 
terms  of  the  policy,  it  seems  there  could  be  no  real 
doubt  that  the  defendants  in  error  did  not  violate  the 
terms  of  the  policy  when  they  carried  the  small  amount 
of  dynamite  referred  to  in  stock. 

We  are  invited  by  counsel  for  plaintiff  in  error  to  a 
special  consideration  of  the  following  words  used  in  the 
hardware  clause:  "On  stock  of  shelf  and  heavy  hard- 
ware, iron,  steel,  cutlery,  stoves,  nails,  furniture,  sport- 
ing goods,  tinware,  and  on  such  other  merchandise  as  is 
usually  kept  for  sale  in  a  retail  hardware  store."  Special 
stress  is  laid  by  counsel  on  the  words  "such  other  mer- 
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chandise  as  is  usually  iept,"  etc.  It  is  insisted  that  the 
rale  of  ejusdem  generis  applies,  and  that,  therefore,  it 
was  meant  only  to  include  goods  of  the  kind  already 
mentioned,  and  was  not  meant  to  enlarge  or  extend  the 
scope  of  the  policy  beyond  the  charactCT  of  goods  preTi- 
ously  mentioned.  We  do  not  think  this  is  the  correct 
view  of  the  words  referred  to.  It  is  certainly  not  the 
view  taken  of  the  expression  '(such  as"  in  standard  dicti- 
onaries. In  {he  Century  Dictionary  and  Cyclopedia  it  is 
said.  "  'Such'  always  implies  from  its  sense  a  comparison 
with  another  thing,  either  unexpressed  as  b«ng  involved 
in  the  context  (as  we  have  never  before  seen  such  a  sight 
[bc.  as  this  is]  ;  we  cannot  approve  such  proceedings  [sc 
as  these  are] ;  such  men  [sc.  as  he  is]  are  dangerous),  or 
expressed,  such  being  then  followed  by  as  or  that  before 
the  thing  which  is  the  subject  of  comparison  (as,  we 
have  never  had  such  a  time  as  the  present ;  give  your 
children  such  precepts  as  tend  to  make  them  wiser  and 
better;  the  play  is  not  such  that  I  can  recommend  it)." 
Examples  given  under  this  definition  are :  "There  is  no 
place  in  Europe  so  much  frequented  by  strangers, 
whether  they  are  such  as  come  out  of  curiosity  or  such 
who  are  obliged  to  attend  the  court  of  Rome  on  several 
occasiona"  Addison,  Remarks  on  Italy  (Works,  Ed. 
Bohn,  1,420).  Again:  "Trade brings  men  toIocAeach 
other  in  the  face,  and  gives  the  parties  the  knowledge 
that  these  enemies  over  sea  or  over  the  mountain  are 
such  m^i  as  we,  who  laugh  and  grieve,  who  love  and  fear 
as  we  do."  Emerson,  War.    The  first  or  primary  definit- 
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ion  of  the  word  "each"  given  in  the  authority  above  re- 
ferred to  is,  "of  that  kind;  of  like  kind  or  degree;  like; 
similar."  Following  this  definition  is  a  short  essay  upon 
the  expression  "such  as,"  which  we  have  quoted  above, 
and  the  two  examples  which  we  have  copied,  along  with 
numerous  other  instances  of  the  same  kind.  There  is  a 
secondary  meaning  of  the  word  "such,"  which  is  given 
as  "the  same  as  previously  mentioned  or  specified;" 
"not  other  or  different."  We  are  of  opinfon,  however, 
that  the  primary  meaning  of  the  word  is  the  correct  one 
to  be  applied  in  the  present  case,  especially  as  the  word 
"such"  is  followed  by  the  word  "as."  This  meaning  is 
strengthened  by  the  use  of  the  word  "other."  The  words 
being  read  together  as  they  stand  in  the  clause,  "and 
such  other  merchandise  as  is  usually  kept  for  sale  in  a 
retail  hardware  store,"  mean  articles  in  addition  to 
those  already  mentioned;  their  kind  being  only  limited 
by  the  provision  that  they  shall  be  of  a  sort  usually  kept 
in  retail  hardware  stores.  We  really  think  there  is  no 
doubt  about  the  correctness  of  this  construction. 

Counsel  have  discussed  to  considerable  extent  in  the 
able  briefs  filed  the  question  at  large  when  the  general 
inhibitions  contained  in  fire  policies  as  to  the  class  of 
goods  will  be  controlled  by  the  description  of  the  stock 
insured  in  the  special  policy  under  examinaton.  It  is- 
perhaps,  not  necessary  that  we  should  go  further  into 
this  matter,  but  we  shall  refer  to  some  of  the  authorities 
bearing  upon  the  point. 

In  1  May  on  Insurance,  section  233,  it  is  said : 
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'•While,  however,  as  we  have  seen,  if  the  policy  insures 
only  one  class  of  articles,  and  expressly  excludes  other 
classes,  the  keeping  of  an  article  in  the  'excluded  class, 
although  it  be  usually  kept  with  the  class  of  goods  ac- 
tually insured,  will  avoid  the  policy,  yet  if  the  policy  de- 
scribe property,  the  stock  insured,  as  'snch  as  is  usually 
kept  in  a  store,'  this  qaalifleation  enlarges  the  scope 
of  the  policy,  ao  that  it  will  attach  to  and  cover  memo- 
random  articles,  or  any  articles  enumerated  in  the  non- 
insuj^  classes.  The  keeping  of  the  memorandum  arti- 
cles is  usually  made  to  avoid  the  policy,  unless  otherwise 
provided  therein.  And  this  qualification  of  the  descrip- 
tion of  the  subject-matter  is  equivalent  to  a  provision  io 
the  policy  whereby  the  memorandum  articles  are  permit- 
ted to  be  kept  and  insured.  So  where  the  policy  is  upon 
merchandise  'such  as  is  usually  kept  in  country  stores.' 
Under  such  a  description  of  the  risk  all  articles  such  as 
can  be  shown  to  be  usually  kept  in  country  stores  are 
covered  and  protected  by  the  policy,  although  they  may 
be  enumerated  in  the  second  '(prohibited  articles)' 
classes  of  risks.  If  fireworks  are  usually  kept  in  eonfec- 
tionOTy  stores,  the  keeping  of  them  will  not  violate  a  pol- 
icy covering  the  usual  stock  of  such  stores,  although 
they  are  expressly  prohibited  in  the  printed  provisions." 
As  fully  sustaining  the  foregoing,  we  cite  the  follow- 
ing authorities:  Yoch  v.  Ins.  Co,  (Cal.),  44  Pac,  189, 
34  L.  K.  A.,  857;  Niagara  Ins.  Co.  v.  Dcgruff,  12  Mich., 
124;  Liverpool  &  London  v.  Orr  (Miss.),  56  Am.  Rep., 
810,  811;  Collins  v.  Ins.  Co.    (N.  C),  28  Am.  Rep.,  322; 
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Im.  Company  v.  Fleming  (Ark.),  44  S.  W.,  464,  39  L.  R, 
A.,  789,  67  Am.  St  Rep.,  900 ;  Maril  v.  Ins.  Company 
(Ga.),  23  S.  E.,  463,  30  L.  R.  A.,  835,  51  Am.  St  Rep., 
102;  Faust  v.  Inn.  Co.,  91  Wis.,  158,  62  N.  W.,  883,  30  L. 
R.  A.,  783,  51  Am.  St  Rep.,  876 ;  Stout  v.  Commercial 
Assur,  Co.  (O.  C),  12  Fed.,  554;  Plinsky  \.  Germania 
Ins.,  Co.  (C.  C),  32  Fed.,  47;  Pindar  v.  Ins.  Co.  {N. 
Y.),93  Am.  Dec.,  ZU;Barnum  v.  Ins.  Co.,  97  N.  Y.,  188; 
Phoenix  Ins.  Co.  v.  Taylor,  5  Minn.,  492  (Gil.  393) ; 
Mascott  V.  Ins.  Company,  68  Vt.,  253,  35  Atl.,  75. 

The  subject  is  quite  fully  discussed  in  the  above  caaes, 
most  of  wbicb  are  easily  accessible,  and  we  need  not  pur- 
sue the  subject  further.  Some  observations  are  made  in 
the  briefs  of  counsel  for  plaintiff  in  error  concerning  the 
controlling  nature  of  writing  entered  upMi  the  face  of  a 
policy  as  distinguished  from  a  subsequent  agreemeent 
typewritten  or  printed  and  pasted  thereon.  There  is  no 
real  difference  in  principle. 

We  are  referred  by  counsel  for  plaintiff  in  error  to 
People's  Ins.  Co.  v.  Kahn,  12  Heisk.,  515,  as  an  author- 
ity in  favor  of  its  contention.  That  case,  however,  can 
give  to  plaintiff  in  error  no  aid,  for  two  reasons.  In  the 
flrat  place,  the  turning  point  in  the  case  was  a  clause 
which  appeared  in  the  policy  there  under  construction, 
which  does  not  appear  in  the  present  policy,  viz. :  "The 
use  of  general  terms,  or  anything  less  than  a  distinct 
specific  agreement,  clearly  expressed,  and  indorsed  on 
the  policy,  shall  not  be  construed  as  a  waiver  of  any 
printed  or  written  condition  or  restriction  therein."  Sec- 
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ondly  the  principle  of  conatruction  adopted  in  that  case 
has  been  discredited  in  later  cases.  See  Insurance  Co. 
V.  Hughes,  lOLea,  461;  InsuranceCo.  v.  A^ers,  88  Teno., 
728, 13  S.  W.,  1090;  Hoffman  v.  Insurance  Co.,  88  Tenn., 
735,  14  8.  W.,  72;  Royai  Ins.  Compmy  v.  Vanderbilt 
Ins.  Co.,  102  Tenn.,  264.  52  8.  W.,  168.  A  short  quota- 
tion from  the  syllabus  of  each  of  these  cases,  correctly 
stating  the  substance  of  the  case,  will  now  be  given.  In 
liie  flpst-cited  case  it  is  said :  "The  rule  for  the  con- 
struction of  contracts  for  insurance  is  that,  having  in- 
demnity for  their  object,  they  will  be  liberally  construed 
to  that  end."  In  the  second  case  it  is  said :  "The  sole  ob- 
ject of  insurance  being  indemnity  against  loss,  any  am- 
biguity in  the  policy  will  be  resolved  against  the  in- 
surer, so  as  to  effectuate  that  purpose."  In  the  third- 
eit^  case  it  is  said :  "That  construction  of  an  insurance 
policy  will  be  adopted,  where  its  language  is  of  doubtful 
import,  which  is  most  favorable  to  the  assured,  and  best 
secures  to  him  that  indemnity  against  loss,  which  is  the 
sole  object  of  insurance."  In  the  last-cited  cas^  it  is 
said  in  the  body  of  the  opinion :  "It  is  well  settled  that 
when  a  policy  of  insurance  contains  contradictory  pro- 
visions, or  has  been  so  framed  as  to  make  necessary  a  ju- 
dicial eonstructioQ,  its  own  words  will  be  taken  most 
strongly  against  it." 

For  the  reasons  above  given,  we  are  of  opinion  that 
there  was  no  error  in  the  action  of  the  court  below,  and 
the  judgment  of  that  court  is  affirmed. 
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Louisville  &  Nashville  Raileoad  Compaki  v. 

DiLLAED." 


{Nashmlle.     December  Term,  1904.)' 


I.  BAILBOADS.  Oondnctor  on  a  pasBenger  train  is  ft  fellow 
•BTvant  with,  a  brakeman  on  a  frsight  train. 

The  conductor  on  a  pasaenger  train  baa  no  control  over  a  brake- 
man  on  a  freight  train,  and  Is  charged  with  no  personal  duty 
of  the  master  towards  such  brabeman,  and  Is  not  engaged  In  a 
separate  department  of  tbe  railroad  service,  and  la,  therefore, 
a  fellow  servant  with  auch  brakeman,  and  not  a  vice  principal 
over  him. 

Cases  cited  and  approved:  Railroad  v.  Bowler,  9  Hels.,  866; 
Guthrie  v.  Railroad,  11  Lea,  372;  Railroad  v.  Handman,  13  Lea, 
483,  429;  Railroad  v.  Collins.  86  Tenn.,  227;  Railroad  v.  Lahr. 
S6  Tenn.,  336,  341;  Railroad  v.  Martin,  87  Tenn.,  398;  Uining 
Co.  v.  Davis,  90  Tenn.,  711,  719,  720;  Railroad  t.  Northlngton,  91 
Tenn.,  66;  Railroad  v,  Spence,  93  Tenn.,  173;  Railroad  v. 
Wright,  100  Tenn.,  66;  Railroad  v.  Lawson,  101  Tenn.,  408,  409; 
Howard  v.  Railroad  (0.  C),  26  Fed.,  837,  842;  Railroad  t.  Ed- 
wards, 111  Tenn.,  31;  Railroad  v.  Andrews,  1  C.  C.  A.,  636; 
Keriln  v.  Railroad  (C.  C),  50  Fed.,  186-188;  Railroad  v.  Need- 
ham,  11  C.  C.  A.,  56;  Railroad  v.  Mase,  II  C.  C.  A.,  63;  McMaster 
V.  Railroad,  65  Miss.,  264,  26S;  Railroad  v.  Devlnney,  17  Ohio 
St.,  197. 

Cases  cited,  dlsttngulBhed,  and  disapproved:  Madden  v.  Rail- 
road, 28  W.  Va.,  617,  618;  Daniel  v.  Railroad,  36  W.  Va.,  397, 
411,  414,  417,  419;  Railroad  v.  Edmonds  (Ky.),  64  S.  W.,  727. 

*Ab  to  when  conductor  is  deemed  to  be  a  coservant  of  other 
ratlwav  employees,  see  note  to  Jackson  v.  Norfolk  &  W.  R.  Co. 
(W.  Va.),  46  L.  R.  A.,  337. 
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3.  8AMB.  BmploTSM  in  different  departmenta  are  nqt  fellow 
■arv-anta;  inatanceB. 
Railroad  emplaj'eeB  In  separate  or  dllFereDt  departments  of  tbs 
railroad  Bervlce  are  not  fellow  Bervants;  and  under  this  doc- 
trine. It  has  been  held  that  a  track  repairer  Is  not  a  tellov  ser- 
vant of  the  crew  of  a  train  running  upon  the  track  (Haynes  t. 
Railroad,  3  Cold.,  222);  that  a  section  foreman  la  not  a  fel- 
low servant  of  the  train  crew  (Railroad  v.  Carroll,  6  Hele.,  347, 
361) ;  that  a  watchman  Is  not  the  fellow  servant  of  an  engineer 
(Railroad  v.  Robertson,  9  Hela.,  2TG) ;  that  a  telegraph  opera- 
tor at  a  way  station  Is  not  a  fellow  servant  of  the  conductor  of 
a  train  (Railroad  v.  DeArmond,  86  Tenn.,  73) ;  that  a  car  In- 
apector  Is  not  a  fellow  servant  of  tbe  crew  of  a  switch  engine 
(Taylor  v.  Railroad,  93  Tenn.,  307) ;  that  a  depot  agent  Is  not 
a  fellow  servant  of  the  conductor  of  a  train  (Railroad  v.  Jack- 
son, 106  Tenn.,  438);  that  a  bridge  crew  is  not  a  fellow  ser- 
vant of  the  crew  of  a  freight  train  (Freeman  t.  Railroad,  107 
Tenn.,  340) ;  and  that  an  engineer  Is  not  a  fellow  servant  of  a 
telegraph  operator  (Railroad  v.  Bent2,  108  Tenn.,  670).  (Post, 
pp.  246,  246.) 

8.  HA8TBB  AlTD  SERVANT,  Servant  asaumea  risk  of  danger 
Irona  n^iigence  of  a  fellow  servant,  wben. 
Where  the  master  has  exercised  due  care  In  the  selection  of  Us 
servants,  the  danger  arising  from  the  negligence  of  a  fellow 
servant  Is  a  risk  voluntarily  assumed  by  one  upon  entering  the 
Bervlce,  and  for  which  it  Is  presumed  that  he  Is  satisfactorily 
compensated.    {Post,  pp.  253,  254.) 


FROM  SUMNER. 


Appeal  from  the  Circuit  Conrt  of  Sumner  Coun- 
ty.— B.  D,  Bell,  Judge. 

U4  Tenn— 16 
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Sea^  &  Seat,  for  Railroad. 

B.  F.  Peoctoe  and  J.  D.  G.  Mobton,  for  DUlard. 

Mb.  JnsncB  Neil  delivered  the  opinion  of  tiie  Court. 

This  action  waa  brought  in  the  circait  court  of  Sumner 
county  to  recover  damages  for  an  Injury  inflicted  upon 
the  foot  of  the  defendant  in  error  in  a  collision  that  oc- 
curred  in  November,  1902,  at  Hendersonville,  on  the  line 
of  the  plaintifT  in  error,  between  a  freight  train  and  a  I 

passenger  train.  There  were  verdict  and  judgment  In 
the  court  below,  and  the  railway  company,  after  motion 
for  a  new  trial  had  been  overruled,  appealed  and  as- 
signed errors.  , 

The  defendant  in  error  was  a  brakeman  on  the  freight  ' 

train.    The  declaration  contained  counts  on  the    negli-  I 

geuce  of  the  train  dispatcher,  the  n^Iigence  of  the  con-  | 

ductor  of  the  freight  train,  and  the  negligence  of  the  ] 

conductor  of  the  passenger  train.  To  the  last-mentioned 
count — the  third — there  was  a  demurrer    filed,    raising  , 

the  question  that  the  conductor  on  the  passenger  train  | 

stood  in  the  relation  of  fdlow  servant  to  the  train  crew  j 

of  the  freight  train,  and  hence  to  the  defendant  in  error, 
the  brakeman  on  that  train,  and  therefore  the  company 
would  not  be  liable  to  hitn  for  an  injnry  caused  by  the 
n^ligence  of  such  passenger  conductor.  This  demurr^ 
was  overruled  by  the  circuit  court  judge,  and  his  acti(Bi 
on  this  matter  forms  the  subject  of  the  first  assignment 
of  error,  which  we  shall  now  proceed  to  consider.  < 
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:  The  first  assignmeDt   of   error   raises    the   questioii 

I  whether  the  ctHidactor  on  the  passenger  train  was  the 

I  fellow  servant  of  Gxe  brakeman  on  the  freight  train,  or 

whether  snch  condactor  stood  in  the  relatitm    of    vice 

principal  to  the  brakeman. 

In  our  latest  case  upon  the  subject  {Railroad  v.  Ed- 
warda,  111  Tenn.,  31,  76  8.  W.,  897)  it  is  said: 

"The  mere  snperiority  in  dignity,  grade,  or  compensa- 
titm,  in  favor  of  one  servant  of  a  common  principal  over 
other  servants  is  not  a  mark  by  which  to  distinguish 
whether  or  not  the  former  is  a  vice  principal.  .  . 
The  most  general  test  is  that,  in  order  to  be  a  vice  prin- 
cipal, a  servant  must  so  far  stand  in  the  place  of  his  mas- 
ter as  to  be  chained  in  the  particnlar  matter  with  the 
performance  of  a  duty  towards  theinferior,  which,  under 
the  law,  the  master  owes  to  such  servant,  as  furnishing 
tools  ( Guthrie  v.  Railroad,  11  Lea,  372,  47  Am.  Bep., 
286),  or  machinery  and  appliances  (Railroad  t.  Lahr, 
86  Tenn.,  335,  341,  6  S.  W.,  663),  or  giving  orders  with 
respect  to  work  to  be  done  by  the  subordinate  {Railroad 
V.  Handman,  13  Lea,  423,  429 ) . 

"A  test  frequently  stated  in  our  cases  is  the  authority 
to  give  orders,  as  a  vice  principal,  to  the  subordinate 
servant,  in  directing  him  when,  where,  and  how  to 
woi^    .... 

"Some  illustrations  of  the  forgoing  are  seen  in  the 
following  cases:  Railroad  "V.  Bowler,  9  Heisk.,  866; 
Railroad  v.  Northington,  91  Tenn.,  56, 17  S.  W.,  880,  16 
L.  E.  A.,  268;  RaUroad  v,  Lawaon,  101  Tenn.,  408,  409, 
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47  S.  W.,  489.  In  these  cases  a  section  boes  was  held  to 
stand  as  a  vice  principal  to  the  section  hands  under  him 
because  he  had  power  to  order  than  with  respect  to  their 
work  and  also  because  it  was  his  duty  to  see  that  they 
had  proper  tools  with  which  to  work.  In  Railroad  v. 
Collins,  85  Tenn.,  227,  1  S.  W.,  883,  and  Railroad  v. 
Martin,  87  Tenn.,  398,  10  S.  W.,  772,  3  L.  R.  A.,  282,  it 
was  held  that  the  aigineer  was  the  vice  principal  of  the 
brakeman  on  a  train,  when,  in  the  absence  of  the  con- 
ductor, he  had  power  to  give  the  brakeman  orders  in  re- 
spect to  his  work,  but  othenvise  not;  and  in  Railroad  v. 
Wright,  100  Tenn.,  56,  42  S.  W.,  1065,  it  was  held  that 
the  conductor  stands  as  vice  principal  to  all  of  the  train 
force,  because  they  are  all  under  his  orders."  To  same 
effect,  Railroad  v.  Spence,  93  Tenn.,  173,  23  8.  W.,  211, 
42  Am.  St  Rep.,  907. 

The  conductor  of  the  passenger  train  in  question,  how- 
ever, had  no  power  to  give  orders  to  the  brakeman  on  the 
freight  train.  This  ground  (or  adjudging  the  relation 
of  vice  principal  and  of  servant  thereunder  did  not, 
therefore,  exist 

Was  the  conductor  of  the  passengar  train  charged 
with  any  of  the  personal  dutiea  of  the  master  towards 
the  brakeman  on  the  freight  train?  Was  he  charged  with 
the  duty  of  furnishing  tools  and  appliances  or  a  safe 
place  to  work?  There  is  nothing  to  show  that  he  was 
chained  with  such  duties. 

Was  the  passenger  conductor  in  charge  of,  or  engaged 
in,  a  separate  department  of  the  master's  business? 
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Id  this  State  the  departmental  doctrine  is  recognized 
in  railway  casee.  The  grounds  on  which  it  rests  are  thus 
elated  in  Coal  Creek  Mining  Company  t.  Davis,  90 
Teim.,  711,  719,  720,  18  S.  W.,  387,  389: 

"The  doctrine  rests  upon  the  theory  that  the  vast  ex- 
tait  of  the  business  of  railway  companies  has  led  to  the 
division  of  th»r  business  into  separate  and  distinct  de> 
partments;  that  by  reason  of  this  division  a  servant  in 
one  branch  or  department  has  no  sort  of  association  or 
connection  with  one  in  another  depArtment ;  that  this  al>- 
sence  of  association  gives  the  servant  no  opportunity  of 
observing  the  character  of  a  servant  in  another  depart- 
ment of  labor,  and  no  opportunity  to  guard  against  the 
negligence  of  such  servant.  The  want  of  consociation  is 
the  idea  underlying  this  limitation.  This  rule  has  not 
been  extended  by  us  beyond  railroad  corporations,  and 
we  are  not  disposed  to  extend  it  further  than  to  the  class 
of  employments  to  which  it  has  been  heretofore  limited." 

Under  this  doctrine  it  has  been  held  that  a  track  re- 
pairra*  was  in  a  different  department  from,  and  hence 
not  the  fellow  servant  of,  the  crew  of  a  train  running 
upon  the  track  {Haynes  v.  Railroad  Co.,  3  Cold.,  222) ; 
for  the  same  reason,  that  a  section  forman  was  not  the 
fellow  servant  of  the  train  crew  {Railroad  v.  Carroll,  6 
Heisk.,  347,  361 ) ;  that  a  watchman  was  not  the  fellow 
servant  of  an  engineer  {Railroad  v.  Robertson,  9  Heisk., 
276) ;  a  telegraph  operator  at  a  way  station,  not  the  fel- 
low servant  of  the  conductor  of  a  train  {Railroad  Co.  v. 
De  Armond,  86  Tenn.,  73,  5  S.  W.,  600,  6  Am.  St  Rep., 
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816) ;  a  car  inspector,  not  the  Mlow  servant  of  the  crew 
of  a  switch  engine  (Taylor  v.  Railroad  Co.,  93  Tenn., 
807,  27  S.  W.,  663)  ;  a  depot  agent,  not  the  fellow  Bra-rant 
of  the  condactor  of  a  train  (Railroad  Co.  T.  Jackson,  106 
Tenn.,  438,  61  S.  W.,  771) ;  a  bridge  crew,  not  the  fellow 
servant  of  the  crew  of  a  freight  train  {FreemoM  v.  Rail- 
road, 107  Tenn.,  340,  64  S.  W.,  1) ;  and  an  ei^ineer,  not 
the  fellow  servant  of  a  tdegraph  operator  (Railroad  Co. 
V.  Bentz,  108  Tenn.,  670,  69  S.  W.,  817,  58  L.  R.  A.,  690, 
91  Am.  St.  Rep.,  763). 

We  have  no  case  holding  that  separate  trains  consti- 
tute separate  and  distinct  departmmts  of  railway  serv- 
ice, nor  do  we  think  they  can  be  so  treated  on  principle. 
The  reason  underlying  the  departmental  doctrine  resides 
in,  as  already  stated,  the  need  of  consociation  to  enable 
coemployees  to  judge  of  the  caution,  diligence  and  effi- 
ciency of  each  other,  in  order  that  they  may  properly 
protect  themselves  against  negligence.  In  distinct  de- 
partmoita  of  the  service  they  are  r^arded  as  constantly 
working  apart  from  each  other,  without  the  opportunity 
of  mutual  observation  and  criticism.  This  reason,  how- 
ever, cannot  be  held  to  apply  to  the  crews  of  diffCTent 
trains  running  upon  the  tracks  of  the  same  company.  It 
does  not  appear  that  such  crews  are  permanently  at- 
tached to  any  special  trains.  Moreover,  even  if  not  asso- 
ciated upon  the  same  train,  the  crews  of  each  train,  in 
passing  and  repassing  and  in  mingling  with  each  other 
in  the  handling  of  traffic  in  the  course  of  their  wwh,  nec- 
essarily hare  an  opportnnify  of  judging  to  some  extent 


0  Gates]  DECEMBER  TERM,  1904.  24T 

Railroad  v.  DlUard. 

how  the  various  trains  are  managed  b;  the  people  who 
man  them.  At  best;  the  amelioration  of  the  dangers  in- 
cident to  a  hazardoas  business  cannot  be  very  great  for 
the  servants  of  a  common,  master,  even  when  they  work 
in  the  same  department,  where  the  number  of  such  coem- 
ployees  is  great,  as  very  oftrai  happens  in  the  railway 
business,  and  in  other  kinds  of  business. 

If  the  conductor  of  the  passenger  train  In  question  had 
no  control  over  the  brakeman  on  the  freight  train,  or  was 
not  charged  with  any  duty  of  the  master  toward^  him, 
as  in  the  furnishing  of  tools  and  appliances  or  a  safe 
place  to  work,  or  was  not  in  a  different  department  of 
the  master's  service  (and  we  have  seen  that  he  had  no 
anch  powers  and  bore  no  such  rdatlon),  which  are  the 
only  exceptions  our  cases  recognize  as  taking  coem- 
ployees  out  of  the  class  of  fellow  servants,  then  the  said 
conductor  and  brakeman  were  fellow  servants,  and  the 
master  was  not  liable  for  the  injuries  inflicted  upon  one 
by  the  n^ligence  of  the  other.  This  conclusion  seems 
inevitable,  on  principle. 

The  weight  of  authoril^  likewise  supports  this  con- 
elusion.  Baltimore  &  O.  B.  Co.  v.  Andrews,  17  L.  R.  A., 
191,  50  Fed.,  728, 1  C.  C.  A.,  636 ;  Eerlm  v.  Chicago,  etc., 
R.  Co.,  (C.  0.),  50  Fed.,  186-188;  St.  Louis,  etc.,  R.  Go. 
V.  Needham,  63  Fed.,  107,  112,  11  O.  0.  A.,  66,  25  L.  R. 
A.,  837;  Northern  Pac.  R.  Co.  v.  Mase,  63  Fed.,  114,  11 
0.  O.  A.,  63 ;  McMaiter  v.  /.  C.  R.  Co.,  65  Miss.,  264,  268, 
4  South.,  59,  7  Am.  St  Rep.,  654,  657 ;  Pittaburg,  Ft.  W. 
rf  C  R.  Co.  y.  Devinney,  17  Ohio  8t,  197.     There  are 
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other  cases  holding  a  contrary  view.  Madden'g  Adm'r  v. 
R.  Co.,  28  W.  Va.,  617,  618,  57  Am.  Rep.,  695,  696,  697  j 
Daniel's  Adm'r  v.  Chespeake,  etc,  R.  Co.,  36  W.  Va., 
397,  411,  414,  417,  419,  15  8.  E.,  162,  32  Am.  St  Rep., 
870,  882,  885,  888,  889,  16  L.  R.  A.,  383,  387,  389,  390; 
L.  d  N.  R.  Go.  V.  Edmonds'  Adm'x  (Ky.),  64  S.  W.,  727. 
The  Kentucky  case  is  based,  in  substance  on  the  ground 
that  separate  trains  constitute  separate  departments, 
or  that  they  are  equivalent  thereto  because  the  crews  of 
such  separate  trains  are  "bo  disconnected  as  to  not  give 
the  one  a  right  or  opportunity  for  controlling,  admonish- 
ing, or  even  observing  the  manner  of  the  colaborer  doing 
his  work."  We  have  already  held  this  distinction  inad- 
missible, in  a  former  part  of  this  opinion.  The  substance 
of  the  West  Virginia  cases  (both  collision  cases),  as  we 
understand  them,  is  that  it  is  the  personal  duty  of  the 
master  to  keep  the  way  clear,  and  that  each  conductor  in 
charge  of  a  train  should  he  r^arded  as  representing 
the  mastCT  for  that  purpose.  We  think  this  view  is  fully 
met  by  the  reasoning  of  Sanborn,  J.,  in. St.  L.,  etc.,  Ry. 
Co.  V,  Needham,  supra. 

In  that  case  it  appeared  there  was  a  rule  of  the  com- 
pany which  provided:  "That  conductors  of  all  trains 
•when  approaching  meeting  points  where  they  are  to  take 
the  siding,  must  go  to  the  forward  part  of  trains  and  at- 
tend to  the  ST\itch  in  person.  On  train  leaving  the  siding 
they  must  set  up  switch  for  the  main  track  in  person. 
Conductors  must  not  assign  this  duty  to  any  one,  but 
must  attend  to  it  in  person  in  every  instance." 
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The  decedent  was  a  fireman  on  a  passenger  train  run- 
ning south  from  Little  Rock,  Ark.,  December  16,  1889. 
About  two  hours  before  this  passenger  train  arrived  at 
Alexander,  a  station  ten  miles  south  of  Little  Rock,  the 
conductor  of  a  construction  train 'of  the  railroad  com- 
pany caused  the  switch  of  the  spur  track  at  that  place  to 
be  opened,  ran  his  train  upon  that  track  and  then  ran  it 
north  to  Little  Rock,  and  left  the  switch  open,  when  it 
waa  his  duty  to  close  it.  The  passenger  train  ran  into 
the  open  switch,  and  Mr.  Needham  was  killed. 

In  answer  to  the  contention  that  it  was  the  personal 
duty  of  the  master  to  make  and  keep  the  way  safe,  the 
court,  among  other  things,  said : 

"The  line  of  demarkation  between  the  absolute  duty 
of  the  master  and  the  duty  of  the  servants  is  the  line  that 
separates  the  work  of  construction,  preparation,  and 
presoTation  from  the  work  of  operation.  Is  the  act  in 
question  work  required  to  construct,  to  prepare,  to  place 
in  a  safe  location,  or  to  keep  in  repair  the  machinery  fur- 
nished by  the  employer?  If  so,  it  is  his  personal  duty  to 
exercise  ordinary  care  to  perform  it.  Is  the  act  in  ques- 
tion required  to  properly  and  safely  operate  the  machin- 
ery furnished,  or  to  prevent  the  safe  place  in  which  it 
was  furnished  from  becoming  dangerous  through  its 
negligent  operation?  If  so,  it  is  the  duty  of  the  servants 
to  perform  that  act,  and  they,  and  not  the  master,  as- 
sume the  risk  of  negligence  in  its  performance. 

"The  roadbed,  ties,  tracks,  stations,  rolling  stock,  and 
all  the  appurtenances  of  a    well-equipped    railroad  to- 
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gether  congtitate  a  great  machine  for  tranqmrtatiOD. 
It  Ih  the  dnty  of  the  railroad  company  to  use  ordinary 
care  to  famicih  a  Boond  and  reasonably  safe  machine,  to 
use  doe  diligence  to  ke^  it  in  prop^  repair,  and  to  use  ■ 
ordinary  care  to  employ  reasonably  competent  Hervanta 
to  operate  it ;  but  when  this  duty  is  performed,  the  Jaty 
rests  npon  the  servant  to  operate  it  carefnlly.  In  the 
case  before  as  there  is  no  evidence  Uiat  the  condnctor 
who  n^ligently  left  the  switch  open  was  not  selected 
with  reasonable  care.  There  is  no  claim  that  there  was 
any  defect  In  the  switch  that  hindered  or  prevaited  the 
conductor  from  closing  it.  The  company  furnished  a 
switch  sufficient  to  more  the  rails,  and  used  due  care  in 
selecting  the  servant  to  operate  it  Before  this  servant 
comm^ced  to  operate  it,  the  switch  was  closed,  so  that 
the  passenger  train  on  which  the  decedent  'was  killed 
might  have  passed  in  safety.  It  became  the  duty  ot  the 
conductor,  in  the  operation  of  the  railroad,  to  open  this 
switch,  and  to  run  his  train  through  it  upon  the  spur 
track.  He  did  so.  It  then  became  his  duty  to  take  his 
train  off  the  spur  track  and  to  close  the  switch.  He 
tcKA  his  train  off  and  proceeded  south,  but  carelessly  left 
the  switch  open.  His  negligence  was  not  in  the  construc- 
tion, preparation,  or  repair  of  the  railroad,  but  in  its- 
operation.  The  railroad  was  safe  before  he  made  it  un- 
safe by  Ilia  negligence  in  operating  it,  and  he  was  dis- 
charging none  of  the  personal  duties  of  the  master,  bat 
one  of  the  duties  of  the  servant,  when  he  became  guilty 
of  the  fatal  negligence.    Any  other  holding  would  anni- 


6  Gates]  DECEM6EB  TEBM,  1904.  251 

Railroad  ▼.  DUlard. 

hilate  the  now  settled  mle  of  liability  for  the-negligeace 
of  fellow  servants.  It  will  not  do  to  sa;  that  the  timely 
morement  and  fastening  of  a  switch  in  the  ordinary  op- 
.eration  of  a  railroad  is  requisite  to  provide  a  safe  place 
(or  the  next  train  to  be  operated  in,  and  hence  is  one  of 
tiie  personal  duties  of  the  master.  Under  snch  a  rule,  it 
would  become  the  absolute  duty  of  the  master  to  so  op- 
erate all  switches,  all  turntables,  the  levers  of  all  en- 
gines, all  brakes,  all  carB  and  every  appurtenance  of  the 
railroad,  that  every  place  upon  it  should  at  all  times  be 
safe^  and  no  negligence  of  any  employee  could  ever  cause 
an  injury  to  another  servant  for  which  the  master  might 
not  be  held  liable.  At  the  instant  of  the  injury  every 
place  in  which  an  injury  is  inflicted  is  uiusafa  The  test 
of  liability  is  not  the  safety  of  the  place  nor  of  the  ma- 
chinery at  the  instant  of  injury,  but  the  character  of  the 
duty,  the  negligent  performance  of  which  caused  the  in- 
jury. Was  it  a  duty  of  constrnction,  preparation,  or  re- 
pair, or  was  it  a  duty  of  <^eration  of  the  machine? 

"In  our  opinion,  the  duty  of  opening  and  closing  a 
switch  tn  the  ordinary  operation  of  a  railroad  is  not  one 
of  tiie  personal  dnties  of  the  master,  but  a  duty  of  oper- 
ation— a  duty  of  the  servant — for  n^ligence  in  the  dis- 
chai^  of  which  another  servant  of  the  same  master,  en- 
gaged in  operating  a  train  over  tJie  same  railroad,  can- 
not recover." 

And  it  is  well  said  by  Brewer,  J.,  in  Howard  v.  Deth 
ver,  etc.,  Ry.  Co.  (0.  C),  26  Fed.,  837,  812— a  collision 
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"It  will  Dot  do  to  say  that,  because  Eyan's  en^e  was 
in  the  way  and  collided  with  decedent's  train,  the  track 
was  not  clear,  and  therefore  the  master  had  failed  in  his 
daty  of  providing  a  safe  place  for  the  employee  to  work 
in  and  npon.  The  negligent  use  by  one  employee  of  per- 
fectly safe  machinery  will  seldom  be  adjudged  a  breach 
of  the  master's  daty  of  providing  a  safe  place  for  other 
employes.  Such  a  construction  would  make  any  negli- 
gent misplacement  of  a  switch,  any  n^ligent  collision  of 
trains,  even  any  negligent  dropping  of  tools  about  a  fac- 
tory, a  breach  of  the  duty  of  providing  a  safe  place;  The 
true  idea  is  that  the  place  and  the  instruments  must  in 
themselves  be  safe,  for  this  is  what  tiie  master's  duty 
fairly  compels,  and  not  that  the  master  must  see  that  no 
negligent  handling  by  an  employee  of  the  machinery 
shall  create  danger.  Neither  can  it  be  said  that  Byan 
and  decedent  were  engaged  in  a  different  class  of  work. 
Both  were  employed  in  the  movements  of  the  trains — the 
same  kind  of  service.  True,  they  were  on  different 
trains,  and  at  the  time  of  the  accident  had  no  opportuni- 
ty of  noticing  the  conduct  of  each  other  until  too  late 
to  prevent  the  collision.  But  being  engaged  in  the  same 
kind  of  service,  and  on  the  same  division,  they  must  na^ 
uraJly  have  often  been  thrown  into  contact  and  had  am- 
ple opportunities  for  mutual  supervision.  To  subdivide 
beyond  the  class  of  the  service,  into  the  place  of  work, 
would  carry  the  esception  beyond  well-recognized  limits. 
It  would  make  the  train  men  on  one  train  not  fellow 
servants  with  those  on  another;  the  carpenters  and  mar 
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chinista  in  one  room  strangers  in  service  to  those  of  an- 
oth^;  one  gang  of  section  men  not  coemployees  witli  an- 
othep — and  all  because  at  tlie  time  their  places  of  work 
happened  to  be  different" 

To  admit  the  qualification  into  the  law  of  master  and 
servant  songht  to  be  introduced  in  this  case,  making  the 
condactor  of  one  train  the  vice  principal  of  employees 
upon  another  train,  thereby  declaring  each  train  to  con- 
stitute a  separate  department  of  the  service,  would  prac- 
tically break  down  the  whole  law  of  fellow  servants  as 
previously  understood  in  this  State.  The  law  as  it  exists 
in  this  State  is  not  unfair  either  to  the  master  or  the 
servaDt  While  on  the  one  hand,  it  seems,  on  a  casual 
view,  that  it  is  a  hardship  upon  the  servant  to  deny  him 
relief  for  an  injury  inflicted  upon  him  by  Uie  negligence 
of  a  feUow  servant  in  whose  selection  he  had  no  voic^ 
yet  it  seems  equally  hard  to  make  the  master  liable  to 
one  of  his  servants  for  the  negligence  of  another  servant 
when  he  (the  master)  has  exercised  due  care  in  selecting 
Bach  servant  What  more  could  he  do?  It  is  impossi* 
ble  that  he  should  supervise  and  control  every  act  of  his 
servants.  Tet  if  he  is  made  liable  to  each  of  his  servants 
for  every  act  of  all  his  servants  in  the  course  of  the  em- 
ployment— and  there  may  be  and  there  often  are  thou- 
sands of  them — the  law  then  places  upon  him  a  duty 
which  every  one  knows  that  no  one  can  discharge.  The 
true  and  just  view  is  that  expressed  in  our  cases — that, 
after  the  master  has  exercised  due  care  in  the  selection 
of  his  servants,  the  danger  arising  from  the  n^ligence 
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of  a  fellow  BOTant  is  a  danger  which  one  going  into  the 
service  Tolnntarily  assumes,  and  it  is  a  risk  for  wliich  it 
is  presnmed  he  Is  satisfactorily  c<»npen8ated  by  the 
lai^:er  v^;es  he  can  earn  in  the  service  than  in  other 
employments.  In  this  State  ve  hare  alr^dy  narrowed 
the  field  covered  by  the  law  of  fellow  serrants  by  with- 
drawing from  it  cases  wherein  one  servant  of  the  master 
is  set  over  other  servants,  with  power  to  command  them 
in  their  work,  and  by  the  introductiOD  of  the  depart- 
mental doctrine  as  construed  and  applied  in  onr  pre- 
Tious  cases,  and  have  added  cases  arising  under  these  to 
the  master's  generally  recognized  duty  of  furnishing  safe 
tools  and  appliances,  a  safe  place  to  work,  and  the  selec- 
tion of  reasonably  competent  servants.  We  deem  it  in- 
expedient to  make  any  further  ezteision  than  may  fol- 
low from  a  natural  and  reasonable  development  of  the 
principles  already  adjudged.  We  do  not  think  the  case 
now  put  before  as  lies  within  the  path  of  that  devdop- 
ment. 

We  are  of  opinion,  therefore,  that  the  circuit  judge 
committed  error  in  not  sustaining  the  demurrer  to  the 
third  count  of  the  declaration,  and  the  first  assignment 
is  sustained. 

Other  assignments  of  error  are  disposed  of  in  a  mem- 
orandum opinitm  filed  with  the  record,  and  need  not  be 
further  referred  to  here. 

Beverse  and  remand. 


«  Cates]         DEOEMBFit  TERM,  1004. 


Bank  v.  Wolf. 


UiaoN  BAI7E  &  Thust  Company  et  at.  v.  tsxD  W.  WOU 
Company  et  al.* 

'{NathvUle.    December  Term,  1904.)' 

1.  irjJLTUHBB.  Bight«  of  innQcant  ntbM^asnt  mortgagM  pi^ 
▼ail  ovar  rights  ol  aallar  of  maohlnarjr  aold  ondar  conditional 
aala,  wImh. 

Wliere  machinery  for  sn  lc«  tactorr  waa  pnrchaaed  under  condi- 
tional sale,  witli  title  retained  In  the  seller  until  paid  for,  a 
secret  condition  known  only  to  the  aeller  and  the  buyer,  which 
machlnerr  was  bolted  to  the  purchaser's  building  and  con- 
nected with  the  other  machinery  already  In  the  pUce  at  the 
dme  of  the  contract,  and  all  ao  connected  together  as  to  form  a 
complete  and  homoseneouB  ayatem,  and  Intended  to  be  ^rmar 
nently  attached  to  the  freehold,  with  the  knowledge,  consent, 
and  aid  of  the  seller,  subject  to  the  failure  to  comply  with  the 
condition  of  payment;  and  while  the  machinery  so  purchased 
could  be  taken  out  of  the  building  without  serloua  Injury 
thereto,  but  not  without  seriously  Impairing  the  efflclency  of  the 
plant,  yet  such  machinery  would  be  regarded  as  a  part  of  tlie 
real  estate,  aa  between  the  seller  thereof  and  a  subaequent 
mortgagee  of  the  plant  without  notice  of  the  seller's  rights. 

Cases  cited  and  approved:  DegraBenretd  t.  Scruggs;  4  Ham.,  461; 
Childress  t.  Wright,  2  Cold.,  850;  Cannon  v.  Hare,  1  Tenn.  Chy.. 
33;  Johnson  r.  Wllllnghby,  3  Tenn.  Cas.,  338;  Malone  v.  State, 
11  T^ea,  701;  Johnson  t.  Patterson,  13  Lea,  $36;  Hunt  t.  Irop 
Co.,  S7  Mass.,  2TB;  Thompson  r.  Vinton,  ISl  Mass.,  189;  Bank 
T.  Exeter  Works,  127  Maas.,  E42;  Prince  t.  Case,  10  Conn.,  87S; 
Landon  t.  Flatt,  34  Conn.,  517;  Powers  t.  Dennlson,  SO  Tt,  762; 


*Aa  to  effect  of  agreement  to  prerent  fixtures  from  becoming 
part  of  realty.  Including  rlghta  Of  mortgagees,  see  note  to  Mnlr  r. 
Jones  (Or.),  19  L-  R.  A.,  441. 
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DsTenport  t.  Shants,  43  Vt,  E46;  TIbbetta  t.  Home,  66  N.  H., 
242;  Blngholff  t.  MunEenmaler,  20  Iowa.  513,  618,  619;  SUIl- 
man  t.  Fleimlken,  68  Iowa,  450,  464;  Rovand  r.  Andersan,  38 
Kan.,  364;  Cllmer  t.  Wallace,  28  Mo.,  666. 

Cases  cited,  distinguished ,  and  approTed:  Oa^light  Co.  t.  State, 
6  Cold.,  310;  Saunders  t.  StalHngs,  6  Hels.,  65,  70-73;  McDa- 
Tld  T.  Wood,  6  Heis.,  S6;  Cubbins  t.  Ayres,  4  Lea,  329;  Snowden 
T.  Association,  7  Leo,  226,  229. 

9.  UAXIK.  Party  whose  conduct  remits  in  consequential  loss 
must  bear  that  loss,  when. 
Where  one  of  two  Innocent  persons  must  suffer,  that  one  whose 
conduct  or  act  placed  it  In  the  power  of  a  third  party  to  im- 
pose upon  or  deceive  another  should  bear  the  loss.  {Pott.  p. 
266.) 

S.    BEOISTBATIOH,    Of  all  liens  and  incumbrances  on  itmd. 
The  policy  of  our  law  In  respect  to  real  estate  titles  is  opposed 
to  secret  liens  and  requires  that  the  public  records  shall  con- 
tain the  evidence  of  all  liens    and  incumbrances.      IPott,    p. 
266.) 


rROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
— John  Allison,  Chancellor. 

STATEMENT  OP  FACTS  MADE  BY  MB.  JUSTICD  NEIL. 

Contest  for  priority  between  the  sellep  of  machinery, 
under  a  conditional  sale,  for  an  ice  plant^  and  subse- 
quent mortgagees  of  the  same  property,  without  notice, 
after  it  was  attached  to  the  plant 
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The  facts,  bo  far  as  necessary  to  be  stated,  are  as  fol- 
lows: 

On  the  twenty-fonrth  of  Jannary,  1899,  the  Fred  W. 
Wolf  Company  entered  into  a  contract  with  the  Oon- 
Bumera'  Ice,  Coal  &  Cold  Storage  Company,  whereby  the 
former  Bold  to  the  latter  machinery  to  the  ralue  of 
$14,600,  payable  in  installments,  evidenced  by  sundry 
promiesorj  notes.  By  the  terms  of  the  contract  the  ma- 
chinery was  to  remain  the  property  of  the  Baling  com- 
pany paid  for.  There  still  remains  unpaid  a  balance  of 
about  ?1,800. 

The  machinery  consisted  of  a  condenser,  an  engine,  oil 
trap,  all  very  heavy  articles,  and  sundry  pipes,  necessary 
for  the  operation  of  an  ice  factory.  The  condenser  and 
engine  were  placed  upon  brick  foundations  and  bolted 
thereto.  The  oil  trap  was  likewise  bolted  to  the  floor. 
The  pipes  were  connected  with  the  condenser,  and 
thence,  through  the  building,  with  other  parts  of  the 
machinery  of  the  plant  which  was  already  in  place  at  the 
time  the  contract  was  made,  the  latter  being  a  part  of 
the  old  equipment  of  the  factory.  All  of  this  machinery 
was  connected  t(^ether  in  such  a  way  as  to  form  a  com- 
plete and  homogeneous  system.  The  condeoBer,  the  en- 
gine, and  the  oil  trap  could  be  taken  out  of  the  build- 
ing, without  serious  injury  thereto,  by  taking  off  the 
■  taps  and  withdrawing  the  bolts.  The  other  connections 
could  then  be  taken  out,  also  without  serious  injury 
thereto. 

114  Tenn— 17 
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At  the  time,  however,  that  this  machinery  was  put  in 
place,  it  wae  intended  by  the  parties  that  it  should  be 
permanently  attached  to  the  freehold,  subject  only  to  the 
failure  to  comply  with  the  condition  of  payment  None 
of  the  machinery  furnished  under  the  contract  and  so 
placed  in  the  building  could  be  withdrawn  without  seri- 
ously impairing  the  efficiency  of  the  plant  The  machin- 
ery was  sold  by  the  Fred  W.  Wolf  Company  to  the  ice 
company  for  the  purpose  of  being  attached  to  the  free- 
hold in  the  manner  in  which  it  was  attached,  and  it  was 
so  fastened  thereto  with  the  knowledge  and  consent  and 
aid  of  the  said  company. 

On  April  1,  1901,  the  Consumers'  Ice,  Coal  &  Cold 
Storage  Company  executed  a  mortgage  on  the  whole 
plant  to  the  Union  Bank  &  Trust  Company,  to  secure  an 
issue  of  {15,000  of  bonds,  and  on  January  1, 1902,  a  sec- 
ond mortgage  was  placed  thereon,  in  favor  of  the  Union 
Bank  &  Trust  Company,  as  trustees,  to  secure  |35,000 
of  bonds.  These  mortgages  were  taken  upon  the  prop- 
erty in  the  belief  that  the  machinery  above  referred  to 
constituted  a  part  of  the  plant,  and  that  the  whole  was 
subject  to  mortgage.  Neither  the  trustee  nor  the  bond- 
holders had  any  knowledge  or  notice  of  the  fact  that  the 
Fred  W.  Wolf  Company  had  retained  title  to  the  ma- 
chinery. 

The  ice  company  having  failed,  the  trustee  was  pro- 
ceeding to  foreclose  the  mortgages,  whereupon  the  Fred 
W.  Wolf  Company  brought  its  replevin  suit  to  recover 
the  machinery.     Then  the  present  bill  was  filed  to  enJMD 
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that  Bnit,  and  to  test  the  queation  of  priority  between 
the  parties. 

The  chancellor  rendered  a  decree  in  fiivor  of  the  com- 
plainants, upholding  the  priority  of  the  morigagees,  and 
thereupon  the  seller,  the  Fred  W.  Wolf  Company,  ap- 
pealed to  this  court,  and  has  assigned  errors. 

NoEMAN  Fabeell,  Je.,  for  complainants. 

W.  H.  Williamson,  for  defendants. 

Me,  JusncB  Neil,  after  making  the  foregoing  state- 
ment of  facts,  delivered  the  opinion  of  the  Court. 

We  are  referred  by  counsel  for  the  defendants  to  Mo- 
David  V.  Wood,  5  Heisk.,  95,  as  authority  for  the  prop- 
osition that  the  intention  of  the  parties  in  afBxing  things 
to  land  will  generally  determine  whether,  on  being  so  at- 
tached, th^  become  fixtures,  and  so  a  part  of  the  realty. 
In  that  case  the  rule  contended  for  is  enunciated  in  the 
following  language:  "Look  first  to  the  intention  with 
which  the  thing,  which  may  be  a  fixture  by  annexing  it 
to  the  freehold,  was  annexed,  and  if  it  is  found  that  it 
was  the  intention  of  the  owner  of  the  freehold  to  make 
the  erection  for  the  permanent  ase  and  advantage  of 
the  land,  and  to  remain  permanently  attached  to  the 
soil,  such  erection  is  to  be  regarded  as  part  of  the  realty. 
But  if  the  erection  is  not  made  with  the  view  of  a  per- 
manent addition  to  the  land,  but  for  purposes  of  trade 
or  mannfactor^  the  erection  will  be  r^arded  as  a  chat- 
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td,  Dnless  a  contrary  intraitioii  is  made  to  appear,"  Id 
that  case  the  contest  was  between  the  raecutor  and  heir, 
and  the  property  involved  a  steam  sawmill,  with  its  ma- 
chinery and  appendages.  The  court  held  that  this  prop- 
erty was  to  be  treated  as  personalty,  although  fixed  to 
the  land,  because  it  appeared  in  the  evidence  that  tiie 
mill  was  erected  by  four  partners  on  the  land  of  one, 
under  a  leaae  of  the  land,  with  the  agreement  that  it 
was  to  be  removed  whenever  they  thought  proper;  that 
it  was  erected  for  manufacturing  purposes,  and  not  with 
the  view  of  giving  additional  value  to  the  land ;  that  the 
owner  of  the  land  did  not  agree  to  its  erection  as  a  per- 
manent improvement,  and  did  not  at  any  time  r^ard  it 
it  any  other  light  than  as  personal  property  heloi^ng  to 
the  four  partners.  To  the  same  effect,  Snoioden  v.  Mem- 
phis Park  Association  7  Lea,  225,  229 ;  Saunders  v.  8tal- 
lings,  5  Heisk.,  65,  70-73;  Memphis  Gaslight  Co.  v.  The 
State,  6  Cold.,  310,  98  Am.  Dec.,  452.  The  relations  of 
the  parties  have  much  to  do  with  the  matter  also;  like- 
.wise  the  nse  to  which  the  property  is  put  The  genaral 
rule  is  that  everything  attached  to  the  freehold  becomes 
land.  Childress  v.  Wright,  2  Cold.,  350.  This  rule  is 
relaxed,  as  between  landlord  and  tenant,  in  favor  of  the 
latter  {Saunders  v.  Stallings,  supra),  and  as  to  machin- 
ery introduced  for  manufacturing  purposes  [Memphis, 
etc.,  Co.  V,  The  State,  supra),  also  between  the  tenant 
for  life  and  the  remainderman  (Gannon  v.  Hare,  1  Tenn. 
Ch.,  22) ;  but  is  administered  strictly  between  the  owner 
of  the  land  and  a  trespasser  making  erections  thereon 
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{Malone  v.  The  State,  11  Lea,  701 ;  Childress  t.  Wright, 
Bnpra),  and,  between  vendor  and  Tendee,  in  favor  of  the 
latter.  Degraffenreid  v.  Scruggs,  4  Hmnpli.,  451,  40 
Am.  Dec.,  658. 

In  the  case  last  cited,  it  appeared  that  one  Shelton 
was  the  owner  of  a  cotton  farm,  on  which  he  erected  a 
cotton  gin  for  the  purpose  of  ginning  cotton  produced 
tiiereoD ;  that  t^e  house  was  built  upon  blocks,  and  the 
gin  fastened  to  the  house  by  nails  and  braces.  Shelton 
thereafter  conv^ed  the  land  by  deed  in  trust  to  Nelson 
to  secure  the  payment  of  certain  debts.  Subsequent  to 
the  making  of  this  deed  in  trust,  Shelton  executed  a  deed 
in  trust  to  one  Scruggs,  for  the  benefit  of  other  creditors, 
on  the  cotton  gin  alona  Thereafter  Nelson  enforced  his 
trust  deed  hy  a  sale  of  the  property  therein  conveyed,  the 
land,  and  Degraffenreid  became  the  purchaser.  Scruggs, 
the  trustee  under  the  second  deed  in  trust,  de- 
manded the  cotton  gin  from  D^raffenreid  but  the  latter 
refused  to  surrender  it.  Thereupon  Scruggs  brought 
suit.  The  court  below  chained  the  jury  that,  if  the  gin 
could  be  severed  and  removed  without  serious  injury  to 
the  laud  or  gin,  it  would  not  pass  under  the  deed,  and 
they  must  find  for  the  plaintiff.  The  jury  so  found,  and 
upon  appeal  to  this  court,  after  stating  the  strict  role 
of  the  common  law  as  above  announced,  and  its  relaxa- 
tion in  favor  of  tenants,  and  in  relation  to  fixtures 
erected  for  purposes  of  trade,  and  its  rigid  maintenance 
as  between  executor  and  heir,  and  between  vendor  and 
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vendee,  the  court  proceeded  to  decide  the  controven^ 
in  favor  of  the  venedee^  in  the  following  langnage: 

"In  this  case  the  gin  was  erected  in  the  ginhonse,  and 
fastened  to  the'  house  bj  nails  and  bracea  It  was, 
therefore,  permanently  attached  and  fixed  to  the  free- 
hold, and  this  is  the  true  and  certain  criterloa  to  deter- 
mine whether  it  passed  by  the  deed  with  the  frediold. 
.  .  .  Any  attempt  to  carry  out  the  principles  stated 
by  his  honor  to  the  jury  would  be  attended  with  end- 
less difficulty  and  uncertainty.  If  fixtures  attached  to 
the  freehold  may  be  removed  provided  they  can  be  sev- 
eteA  without  any  injury  to  the  land,  scarcely  a  case 
could  occur  in  which  they  would  pass  by  the  deed." 

As  said  by  Cooper,  J.,  in  Cannon  v.  Hare,  supra: 
"The  finest  framed  or  other  buildings  .  .  .  are  con- 
structed upon  foundation  walls,  and  any  building  can 
be  tahen  down  to  the  top  of  the  foundation  walls,  and 
to  the  bottom  rock  of  the  foundation  walls,  without  in- 
jury to  the  soil.  Accordingly,  the  tendency  of  modem 
decisions  is  to  make  the  rights  of  the  parties  to  fixtures 
and*  buildings  depend,  not  on  the  manner  in  which  they 
are  attached  to  the  freehold,  but  upon  the  character  of 
the  parties,  the  intention  in  erecting  the  improvements, 
and  the  uses  to  which  they  are  put. 

"Loose  machinery  in  a  manufacturing  establishment 
will,  as  we  ^all  see  presently,  go  to  the  heir  as  against 
the  execntM',  while  the  same  machinery  firmly  attached 
to  the  building,  and  even  -the  building  itself,  belong  to 
the  tenant  for  years,  as  between  him  and  the  landl<»d. 
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So,  substantial  honses  built  upon  stonefoundations  with 
brick  chimneys,  and  indubitably  attached  to  the  soil, 
will,  if  erected  principally  for  pnrpoees  of  trade,  belong 
to  the  outgoing  tenant  for  years;  while  the  same  build- 
ings^ or  even  buildings  resting  upon  pillars  or  tr^tles, 
and  hot  let  into  the  soil,  if  erected  and  used  as  dwell- 
ings, or  for  the  more  convenient  enjoyment  of  the  land, 
or  for  the  purpose  of  obtaining  an  income  by  renting, 
would  go,  with  the  freehold,  to  the  landlord,  even  as 
against  a  tenant  for  yesiiB." 

So,  in  Cvhbins  v.  Ayres,  4  Lea,  329,  it  was  hdd,  in 
favor  of  a  tenant  as  against  his  landlord,  that  a  barroom 
counter  and  shelving,  and  an  office  counter,  and  an  iron 
saf^  erected  on  the  premises  of  the  landlord  by  the  ten- 
ant, should  be  treated  as  personal  property,  under  the 
theory  of  trade  fixtures,  although  the  counter  was 
nailed  to  the  wall  and  the  floor,  and  the  shelving  was  be- 
hind the  counter,  and  was  fastened  by  naUs  also  to  the 
walls  and  the  floor,  and  the  iron  safe  was  well  set  into 
an  aperture  in  the  wall  larger  than  the  safe  itself,  and 
surrounded  with  a  structure  of  wood,  fitted  and  securely 
fastened  to  the  sides  and  top  of  the  wall  around  the 
opening,  and  inclosed  therein.  On  the  other  hand,  in 
Johnson  v.  WHlinghby,  3  Tenn.  Caa,  338,  it  was  held 
that  a  dwelling  house,  kitchen,  stable,  comcrib,  and  oth- 
er outJiouses  erected  upon  land  by  a  tenant,  without  any 
contract  witii  the  landlord  in  respect  thereto,  became 
the  property  of  the  owner  of  the  land  at  the  expiration 
of  the  tenancy,  on  the  ground  that  the  erection  was 
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made  with  a  riew  of  permanait  advanti^e  to  the  land, 
and  not  for  the  pnrpose  of  trade  or  numufacture.  And 
in  Johnson  t.  Patterson,  13  Lea,  626,  machinery  in  a 
cotton  factory  was  held  to  be  realty,  under  the  follow- 
ing circumstances:  When  President  Andrew  Johnson 
died,  he  had  a  debt  on  one  Prather,  due  bj  note,  for  the 
sum  of  f  10,000.  This  debt  waa  secured  by  deed  in 
trust  to  Thomas  Moloney,  conveying  a  brick  cotton  fac- 
tory, with  the  two  acres  of  land  on  which  it  stood,  with 
all  the  machinery  and  fiitures  of  all  kinds  in  the  cotton 
factory,  consisting  of  spinning  frames  and  attachm^its 
necessary  to  operate  them,  with  all  appurtenances  con- 
nected with  or  belonging  to  the  factory,  with  power  to 
sell  on  default,  as  is  usual  in  such  cases.  On  default 
occurring,  the  trustee  advertised  and  sold  the  property, 
and  it  was  bought  in  by  the  three  children  of  President 
Johnson,  viz.,  Andrew,  Jr.,  Mrs.  Patterson,  and  Mr& 
Stover,  for  the  debt  due  on  the  trust  deed.  The  trustee 
conv^ed  the  property  to  these  purchasers  by  deed,  and 
they  went  into  possession.  The  point  was  made  that 
much  of  the  property  was  strictly  pa-sonal  property, 
and  did  not  ccmie  within  the  definition  of  real  estate^ 
Speaking  to  this  subject,  the  court  said :  "As  to  Qm 
point  su^r^ted  in  the  bill,  tiat  much  of  the  property 
was  strictly  personalty  and  not  realty,  alluding,  as  we 
learn  from  argument  of  counsel,  to  the  machinery  mak- 
ing up  a  part  of  the  cotton  factory  conveyed,  we  need 
say  but  littla  "The  complainant**  (the  widow  of  An- 
drew Johnson,  Jr.,  who  had  died  in  the  meantime) 
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"stands  in  the  shoes  of  her  deceased  husband  in  assert- 
ing the  position  tliat  the  machin»7  maJcing  part  of  the 
cotton  factory  is  personalty.  It  is  beyond  question 
that  he  and  the  copurchasers  purchased  the  whole  prop- 
erty as  one  property,  and  treated  it  as  such.  The  in- 
tent was  to  either  ose  it  permanently  as  such,  and  as  a 
whole,  or  to  sell  it  as  a  whole.  Most  certainly  the  par- 
ties did  -not  intend  to  become  owners  as  tenants  in  com- 
mon of  the  brick  bouse  erected  for  the  purpose  of  the 
enterprise,  and  to  hold  the  machinery  as  personalty, 
with  the  right  to  divide  it  axaong  them  as  such.  It 
woold  probably,  if  not  certainly,  have  been  impossible 
for  them  so  to  divide  it  without  rendering  it  useless  for 
all  practical  parposea  Modem  authorities  all  agree 
that  the  most  controlling  test  of  the  question  whether 
property  connected  with  real  estate  is  to  be  deemed 
r^lty  or  a  mere  chattel,  removable  at  the  pleasure  of 
the  owner,  is  the  intention  and  purpose  of  the  erect- 
tion,  .  .  .  But  the  intent  and  the  nature  of  the  prop- 
el,^, taken  as  a  whol^  as  the  parties  purchased  it  and 
treated  it,  concurred  in  making  it  a  part  of  the  frerfiold, 
and  stamped  it  as  realty,  and  it  must  so  be  held." 

When  the  facts  contained  in  the  statement  are 
viewed  in  the  light  of  the  forgoing  decisions,  we  think 
it  cannot  be  doubted  that  the  purpose  of  the  ice  com- 
pany in  placing  the  macliinery  in  the  building  was  to 
pennanently  enhance  the  value  of  the  property  and  to 
make  it  a  part  of  the  realty.  It  is  equally'  clear  that 
this  .porpose  was  concurred  in  by  the  seller  of  the  ma- 
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chicexy,  subject  only  to  tlie  condition  that  sncli  Bella* 
should  have  a  right  to  withdraw  it  in  case  the  purchase 
money  notes  should  not  be  paid. 

The  question  to  be  determined  is  whether  this  secret 
condition,  known  only  to  the  seller  and  buyer,  should 
be  hdd  operative  against  an  innocent  purchaser  of  the 
realty. 

We  think  this  question  should  be  decided  in  the  nega- 
tive, for  two  reasona  The  first  of  these  reasons  ia  based 
upon  the  principle  that,  where  one  of  two  innocent  per- 
sons must  suffer,  that  one  should  bear  the  loss  whose 
conduct  or  act  placed  it  in  the  power  of  a  third  party  to 
impose  upon  or  deceive  another.  The  second  reason  ia 
to  be  found  in  the  policy  of  our  law  in  respect  of  real 
estate  titlea  That  policy  is  opposed  to  secret  liens,  and 
requires  that  the  public  records  shall  contain  evidence 
of  ail  liens  and  incumbrancea  An  opposite  view  would 
soon  involve  titles  to  realty  in  great  confusion,  and  re- 
sult in  needless  depreciation  of  land  values,  since  a 
vendee  would  search  the  records  in  vain  for  a  secret 
agreement  between  the  vendor  and  some  prior  own«  in 
respect  of  the  fencing  or  houses,  or  mills  ccaitaining  ma- 
chinery, or  other  erection  upon  the  land.  The  pur- 
chaser desiring  to  buy  land  would  justly  suffer  under 
the  apprehension  of  some  such  secret  understanding 
between  prior  parties,  whereby,  after  paying  for  the 
land,  he  might  be  deprived,  without  his  consult  and 
without  compensation,  of  a  considerable  portion  of  tiie 
value  of  the  property  .that  he  supposed  he  was  baying. 
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iNow,  in  the  present  case,  it  appears  that  the  machin- 
rary  was  so  placed  in  the  factory  as  to  be  prima  facie  a 
part  of  the  realty  itsei;,  and  the  whole  erection,  com- 
posed of  the  bnllding  and  the  jnachiner7,  was  in  the  pos- 
session ,  of  the  owner  of  the  land.  The  trustee  and 
bondholders  under  the  two  mortgages  or  trust  deeds 
were  justified  from  the  appearance  of  things  in  assum- 
ing that  the  machinCTy  was  in  truth  a  part  of  the  land, 
and  in  taking  snch  machinery  into  estimation  in  deter- 
mining the  amount  of  money  which  they  wonld  advance 
upon  the  entire  property.  Now  to  deprive  them  of  this 
security  in  bdialf  of  the  seller  of  the  machinery,  who  re- 
tained the  title  merely  as  security,'  and  by  a  secret  or 
unrecorded  writing  between  such  vendor  and  the  pur- 
chaser of  the  machinery,  would  be,  in  onr  judgment,  to 
sacrifice  the  substance  of  justice  to  its  mere  form. 

This  question  has  received  consideration  in  other  ju- 
risdictions, and  the  decided  weight  of  authority  is  in 
favor  ot  the  view  here  taken.  The  cases  are  collected  in 
a  note  on  pages  628  and  629,  13  Am.  &  Eng.  Encyc.  of 
Law  (2d  Ed.). 

We  shall  refer  specially  to  a  few  of  the  cases  cited. 

In  Bouthhridge  Savings  Bank  v.  Exeter  Works,  127 
Mass.,  642,  it  appeared  that  the  defendant  delivered  to 
one  Stevens,  to  be  used  on  trial  at  his  machine  shop  in 
Brookfield,  an  Exeter  sectional  boiler,  which,  by  agree- 
ment between  them,  was  to  remain  the  personal  prop- 
erty of  the  defendant  until  paid  for.  Thereafter  Ste- 
vens made  a  mortgage  to  the  plaintiff  of  the  machine 
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shop  and  land,  under  which  the  property  was  sold ;  and 
the  plaintiff  claimed  under  that  8al&  At  the  time  the 
mortgage  was  executed,  the  machinery  had  been  placed 
in  the  building,  which  was  a  machine  shop,  by  Stevens, 
the  mortgagor,  for  the  purpose  of  furnishing  the  motive 
power  for  his  machinery.  It  waa  firmly  attached  to  the 
land,  was  in  connection  with  the  steam  engine,  shafting, 
and  machinery  adapted  to  the  machine  shop  and  busi- 
ness, and  was  essential  to  the  equipment  and  use  of  the 
building  for  the  purpose  for  which  it  was  intended.  It 
was  therefore  prima  facie  a  part  of  the  land.  In  speak- 
ing to  this  subject,  and  the  rights  of  an  innocent  pur- 
chaser under  such  state  of  facts,  the  court  said : 

"Where,  as  in  this  case,  personal  property  is  sold  for 
the  purpose  of  being  annexed  to  the  realty,  and  it  is  so 
annexed,  an  agreement  between  the  seller  and  the  buyer 
that  it  shall  not  become  a  part  of  the  realty,  but  shall 
remain  the  personal  property  of  the  seller,  will  not  bind 
or  affect  a  vendee  or  mortgagee  without  notice.  Not- 
withstanding such  agreement,  the  property  will  pass  to 
such  vendee  or  mortgagee  as  a  part  of  the  realty."  To 
the  same  effect,  see  Hunt  v.  Say  State  Iron  Co.,  97 
Mass.,  279 ;  Thompson,  v.  Vinton,  121  Mass.,  139 ;  Prince 
V.  Case,  10  Conn.,  375,  27  Am.  Dec.,  675 ;  London  v. 
Piatt,  34  Conn.,  517;  Powcra  v.  Dennison,  30  Vt,  752  j 
Dav€n>port  v.  Shants,  43  Vt,  546;  Tibbetts  v.  Horne,  65 
N.  H.,  242,  23  Atl.,  145, 15  L.  R.  A.,  56,  23  Am.  St  Rep., 
31 ;  Bringhoiff  v.  Munzenmaier,  20  Iowa,  513,  518,  619 ; 
Stillman  v.  Flenniken,  58  Iowa,  450,  454, 10  N.  W.,  842, 
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4S  Am.  Rep.,  120;  Rmmnd  t.  Anderson,  33  Kan.,  261, 
6  Pac.,  255,  52  Am.  Rep.,  529;  CUmer  v.  Wailace,  28  Mo., 
556,  75  Am.  Dec.,  135. 

In  Prince  v.  Case,  supra,  the  reason  for  the  rule  is 
thaa  stated : 

"The  policy  of  on'r  laiy  is  that  titles  to  real  estate 
shall  appear  apon  ]?ec0Td,  so  that  all  may  in  this  way  be 
informed  where  the  legal  estate  is.  But  were  this  new 
mode  of  conr^ance  to  prevail,  incumbrances  might  fre- 
quently be  found  to  exist,  against  which  no  vigilance 
could  guard,  no  diligence  protect  Our  records  would 
be  fallacious  guides,-  and,  when  we  had  gained  aU  the 
information  they  could  give,  we  should  remain  in  doubt 
as  to  the  title.  It  is  much  bfetta*  to  leave  those  unaided 
who  had  ventured  to  rely  upon  UiQ  word  or  honor  for 
their  redress,  than  to  suffer  a  person  who  had  resorted 
to  the  official  register  to  be  defeated  by  secret  claims  of 
this  kind.  The  law  cannot  prefer  the  claims  of  those 
who  take  no  care  of  themselves  to  those  who  have  faith- 
fully used  all  legal  diligenea  If  a  loss  is  to  be  sus- 
tained, it  is  more  reasonable  that  he  who  neglected  the 
means  the  law  put  into  his  power  diould  suffer,  rather 
than  he  who  has  used  tiiose  means."  Thise  case  is  cited, 
with  approval  of  the  reasoning  just  set  forth,  in  the 
cases  of  Powers  v.  Dennison,  supra ,  Tihhetts  v.  Home, 
supra,  and  Bowand  v.  Anderson,  snpra. 

There  are  some  cases  which  hold  that  the  rights  of  the 
conditional  seller  are  superior  even  to  the  rights  of  a 
porcbaser  or  mortgagee  without  notice.  We  have  exam- 
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ined  these  anthorities,  but  do  think  th^  rest  upon  a 
sound  hasia.  We  are  of  opinion  that  the  rule  which  we 
have  announced  Is  the  sound  view  of  the  matter,  and  is 
supported  by  reason  and  the  weight  of  authprily. 

There  are  cases  both  ways  upon  the  question  whether 
the  rights  of  such  conditional  seller  would  be  superior 
to  those  of  the  holder  of  a  mortgage  in  existence  at  the 
time  the  property  was  annexed  to  the  land.  It  is  nn- 
liecesaary  to  go  into  this  question  in  the  present  case, 
and  we  express  no  opinion  upon  it.  Nor  are  we  to  be 
understood  as  impeaching  the  validity  of  conditional 
sales  of  personalty  in  general,  or  as  impairing  their 
efficiency,  as  previously  understood  in  this  State,  when 
the  property  which  is  the  subject  of  such  sales  remains 
in  its  original  form,  not  transmuted  into  realty  in  such 
guise,  or  under  such  circumstances,  as  are  of  character 
likely  to  deceive  innocent  purchasers  or  mortgagees  of 
the  latter  class  of  property. 

It  results  from  the  views  above  expressed  that  we  are 
of  opinion  the  decree  of  the  chancellor  and  of  the  court 
of  chancery  appeals,  in  favor  of  the  mortgagees,  must  be 
affirmed. 
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Mbs.    Alha  T.    Thach  V.    Continental  Teavelbbs' 
Mutual  Accident  AssooiATioNi 

(yaahvUle.    December  Term,  1904.) 

1.    GOUBT  OF  CHAHOBBT  APPBAL8.    Tinding  ol  faeU  la  «eu- 
cloaiTe  on  mprema  conrt,  wli«ii. 
The  finding  of  facte  by  the  court  of  diancery  appeals,  where  there 
Is  evidence  to  sustain  It,  Is  not  subject  to  review  tn  the  sapreme 
conrt     (Pott.  p.  276.) 

8.  POBBIOH  OORPOBATZONS.  Frocsss  cannot  be  aerred  on 
resident  attorney  acting  tn  tli&t  capacity  alone. 
Jurisdiction  of  a  nonresident  corporation  cannot  be  obtained  b7 
service  of  process  on  a  resident  attomey  who  has  l>een  retained 
simply  In  tbat  capacity;  especially  where  it  had  never  estab- 
lished any  agency  or  place  of  business  In  this  State,  nor  had  any 
agents  here.    (Post,  pp.  2TS-285.) 

Code  cited  and  construed:     Sees.  4543.4516  (S). 

Acts  cited  and  construed:    1887,  ch.  226. 

Cases  cited,  approved,  and  dlstlngnfshed:  Insurance  Co.  v.  Sprat- 
ley,  99  Tenn.,  332,  172  U.  S.,  603;  State  v.  Insurance  Co.,  106 
Tenn.,  287;  Pope  v.  Manufacturing  Co.,  87  N.  T,,  137;  Harshey 
V.  Blackmarr,  89  Am.  Dec.,  520. 

8.  FLEA  nr  ABATEMENT.  To  Jurisdiction  is  not  waived  by 
answer  to  the  merits,  when. 

An  answer  to  the  merits,  after  a  plea  In  abatement  to  the  Juris- 
diction has  been  ovemiled,  will  not  confer  jurtsdlctlcn,  and 
will  not  deprive  the  defendant  of  bis  right  to  rely,  in  the 
supreme  court,  upon  the  OTorroled  plea  in  abatement.  (Fost, 
PH.  286-287.) 

Acts  cited  and  construed:    1897,  ch.  121. 
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I.  SAKS,  Fleaa  in  Oibatament  and  in  bar  may  be  filed  ciinal- 
taoeously,  or  plea  in  abatement  may  be  filed  independently, 
and  If  OTamUed,  then  a  plea  in  bar  may  be  filed. 

Pleas  In  abatement  and  pleas  In  bar  are  not  required  to  be  filed 
Blmultaneouelj.  but  mar  be  bo  filed;  or  a  plea  In  abatement  may 
be  filed  Indepeadentlr.  and  It  It  Is  oveniiled,  a  plea  In  bar 
may  then  be  filed.    (Po»t,  pp.  287,  288.) 

Acta  cited  and  oonatrued:    1897,  ch.  121. 

Cases  cited  and  approved:  Railroad  v.  UcCollum,  105  Tenn.,  624; 
Sewell  V.  TnthlU,    4  Gates,  271. 


FROM  FRAKKLIN. 


Writ  of  error  from  the  Chancery  Court  of  Pranklin 
County. — T.  M.  McConnell,  Chancellor. 

W.  T.  Sandees,  H.  O.  Thach,  and  Ltnch  &  Lynch, 
for  complainant. 

O.  W.  Andeuton  and  Estill  &  Littleton,  for  defend- 


MR.  Justice  McAlistek  delivered  the  opinion  of  the 
Court. 

The  ohject  of  this  hill  is  to  recover  from  the  defend- 
ant association  |2,000,  with  interest,  on  an  accident  pol- 
icy issued  by  defendant  to  Dr.  Stephen  D.  Thach,  the 
husband  of  complainant.    The  indemnity  provided  by 
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the  policy  was  against  death  as  a  reaalt  of  a  "physical 
bodily  injury,  through  external,  violent  and  accidental 
means."  The  policy  was  issued  on  the  18th  of  June, 
1898,  and  Dr.  Thach  died  in  Franklin  county,  Tennes- 
see, October  1,  1900. 

It  is  allied  !n  the  bill  that  notice  of  the  injury  and 
death  of  the  insured,  accompanied  by  the  proper  proofs 
thereof,  was  given  to  the  defendant  in  accordance  with 
the  proTisions  of  the  policy.  It  was  alao  allied  that 
the  defendant  had  been  doing  business  in  this  State,  so- 
liciting and  issuing  insurance  policies,  bat,  so  far  as 
known  to  complainant,  it  has  no  resident  agent  in  this 
State,  except  an  attorney  at  law,  O.  W.  Anderton,  who 
is  its  attorney  and  agent  at  Winchester,  Tennessee. 
Process  was  served  upon  said  attorney,  aa  agent  of  the 
defendant  association,  and  a  copy  of  the  same,  together 
with  a  copy  of  the  bill,  was  mailed  to  its  home  ofBce,  as 
prescribed  by  the  statute.  On  the  10th  of  June,  1901, 
defendant,  by  counsel,  interposed,  a  plea  in  abatement 
to  the  jurisdiction  of  the  court;  stating  therein  that  it 
entered  its  appearance  for  this  purpose. 

It  is  averred  in  the  plea  that  defendant  is  a  corpora- 
tion of  the  State  of  Indiana,  and  organized  as  such 
nnder  the  laws  of  that  State ;  that  it  is  a  mutual  com- 
pany, and  has  no  capital  stock;  that  its  o£Sce  and  prin- 
cipal place  of  business  are  in  the  city  of  Indianapolis, 
Indiana;  that  it  has  no  other  office  or  place  of  business; 
that  it  has  not  now  and  never  had  an  office  or  agency 
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in  Tennessee,  or  an;  other  State  ontBide  of  the  State  of 
Indiana,  and  when  this  anit  was  instituted,  and  procesB 
issued  thereon,  and  its  alleged  service  was  made,  it  had 
no  office  OF  agency  in  Tennessee;  and  that  no  pa>Bon  or 
persons  were  authorized  to  represent  it  as  agent  in  snid 
State.  It  is  further  averred  in  the  plea  that  at  no  time 
did  Mr.  Anderton,  the  attorn^  upon  whom  the  process 
was  Bcrred  in  this  case,  have  authority  as  agent  to  act 
for  it,  and  that  when  tiiis  suit  was  brought,  and  the 
process  was  served  upon  him,  he  was  not  its  agent,  at- 
torney, or  representative  in  any  capacity,  and  that  he  is 
not  now  its  agent  or  attorney  in  any  matter  or  thing. 
It  is  further  averred  in  the  plea  that  no  subpoena  or 
notice  of  the  filing  or  p^idency  of  this  action  has  ever 
been  served  upon  it  or  its  president,  or  upon  any  one 
authorized  to  accept  service  for  it,  and  that  it  is  not  now 
and  never  has  been  engaged  in  transacting  or  doing 
business  as  an  insurance  company  in  the  State  of  Ten- 
nessee. This  plea  is  verified  in  the  manner  prescribed 
by  law,  and  complainant  joined  issue  on  it. 

It  appears  that  on  the  nineteenth  of  June,  1903,  the 
chancellor  overruled  the  plea  in  abatement,  adjudging 
that  Mr.  Anderton  was,  tn  the  sense  of  the  statute^  an 
agent  of  the  defendant  association,  and  that  service  of 
process  upon  him  was  sufficient,  and  gave  the  court  ju- 
risdiction of  the  case;  The  company  thereupon  asked 
leave  and  was  granted  thirty  days  in  which  to  file  an 
answer,  but,  as  a  matter  of  fact,  its  answer  was  not  filed 
until  May  23,  1904.    It  is  presumed  that  a  further  ez- 


6  Gates]  DECEMBER  TERM",  1901  275 

Tbacb  T.  Contlnentai  Travelers'  Mutual  Accident  ABSOciatlon. 

tension  of  time  to  file  the  answer  was  granted  by  the 
eoart  or  extended  by  the  courtesy  of  counsel. 

The  company,  in  its  answer,  admits  that  Dr.  Thach 
had  a  policy  in  said  association  at  the  time  of  his  death, 
and  admits  that  he  came  to  hia  death  about  the  time 
stated  in  the  bill,  bnt  denies  that  his  death  was  the  re- 
sult of  accidental  means.  The  following  clause  in  the 
policy  is  then  set  out  as  follows : 

"This  certificate  of  insurance  does  not  cover  injuries 
nor  death  of  which  there  is  no  visible  mark  upon  the 
body  of  the  insured,  nor  does  it  cover  acts  committed  by 
the  insured  while  under  mental  aberration,  nor  shall  it 
cover  saicide,  whether  the  person  is  sane  or  insane;  nor 
shall  it  cover  accidental  injury  received  whDe  following 
any  occupation  other  than  that  named  by  the  insured 
in  his  application  for  insurance,  except  as  provided  in 
paragraph  2  hereof." 

It  is  then  averred  in  the  answer  that  Dr.  Thach  came 
to  his  death  by  his  own  hand,  having  committed  suicide 
on  or  abont  October  1,  1900,  and  that  thereby  the  com- 
pany is  exonerated  from  all  liability  under  said  policy. 
■  Proof  was  taken,  and  on  the  final  hearing  the  chan- 
cellor adjudged  liability  against  the  company  for  the 
full  amount  of  the  policy,  with  interest  thereon;  mak- 
ing, in  all,  a  recovery  of  (2,428.33. 

The  court  of  chancery  appeals  affirmed  the  decree  of 
the  chancellor.  The  cause  is  now  before  this  court  on 
writ  of  error  sued  out  by  the  defendant  company. 

Two  errors  have  been  assigned : 
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(1)  The  conrt  erred  in  finding  the  issnes  tendered 
bj  the  plea  in  abatement  in  favor  of  ccMuplainant  and 
against  the  defendant 

It  is  insisted  that,  upon  the  facts  found  and  reported 
by  the  conrt  of  chancery  appeals,  that  court  should  have 
held  that  the  insurance  CMnpany  was  not  subject  to  the 
jurisdiction  of  the  couri»  of  Tennessee,  and  the  plea  in 
abatement  should  have  been  sustained. 

(2)  The  court  of  chancery  appeals  erred  In  finding 
that  Dr.  Thach  came  to  his  death  from  an  accidental 
discharge  of  his  pistol  in  his  left  hand,  and  that  he  had 
not  committed  suicide. 

It  is  obvious  that  this  last  assignment  of  error  raises 
purely  a  question  of  fact,  and,  there  being  evidence  to 
sustain  it,  that  finding  is  not  subject  to  review  in  ttiis 
court  " 

The  only  question  left  open  upon  the  record  ia 
whether  or  not  the  court  of  chancery  appeals  erred  in 
overmling  the  plea  in  abatement 

The  facts  found  by  the  court  of  chancery  appeals  on 
the  issues  raised  by  the  plea  in  abatement  are  as  fol- 
lows: 

Defendant  association  is  a  corporation  of  Indiana, 
having  its  home  office  and  principal  place  of  business  in 
the  city  of  Indianapolis,  in  that  Btate.  It  does  not  ap- 
pear to  tiave  had  any  regular  or  established  agency  or 
agents  or  place  of  business  in  this  State,  nor  did  it  have 
any  subordinate  lodges,  bodies,  etc.,  in  tb.is  State.  On 
being  notified  of  the  deaUi  of  Dr.  Thach  on  the  first  of 
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OctobOT,  1902,  the  secretary  ot  defeodant  association 
shortly  thereafter  appeared  in  Winchester,  Tennessee 
and  employed  Mr.  O.  W.  Anderton,  an  attorney  at  law, 
to  defend  it  in  the  event  suit  was  brought  to  recover  on 
the  policy.  Shortly  after  this  a  bill  was  filed  in  the 
chancery  court  of  Franklin  county  against  defendant 
association  to  recover  |5,000,  the  face  value  of  the  pol- 
icy. The  court  of  chancery  appeals  infers  that  process 
in  that  case  was  served  on  Mr.  Anderton.  Mr.  Ander- 
ton  associated  with  him  Hon.  Jesse  M.  Littleton  in  the 
defense  of  that  suit  These  gentlemen  filed  a  petition 
on  behalf  of  the  company,  and  had  their  cause  removed 
to  the  federal  court  at  !N'asbvilIe.  Counsel  for  ihe  com- 
plainant below  notified  counsel  for  the  defendant  asso- 
ciation that  they  intended  to  dismiss  the  case  in  the  fed- 
eral court,  and  sue  in  the  State  court  for  |2,000.  Mr. 
Anderton  notified  the  defendant  company  of  this  infor- 
mation. The  defendant  company  fliereupon  wrote  him, 
when  the  case  was  dismissed  in  the  federal  court,  to  wire 
his  resignation  as  its  attorney,  and  this  he  did  as  soon 
as  he  heard  of  the  dismissal  of  the  suit  in  the  federal 
court,  and  his  resignation  was  accepted. 

Mr.  Anderton  states  in  his  deposition  that  he  does  not 
know  whether  or  not  it  was  the  object  of  the  defendant, 
in  having  him  wire  his  resignation  as  its  attorney,  to 
defeat  jurisdiction  of  the  suit  in  said  court,  but  says 
this  was  suggested  between  him  and  his  associate  coun- 
sel. He  said  he  never  heard  of  Littleton  resigning  when 
he  did,  but  that  he  had  employed  him.     He  is  not  cer- 
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tain  whether  he  wired  his  resignation  before  the  bill  in 
this  case  was  filed  in  the  State  court,  or  between  the 
time  it  was  filed  and  the  process  was  served  npon  him. 
All  he  rMnembers  about  it  is  that  his  telegram  resigning 
was  sent  on  Sunday.  He  states  that,  under  his  original 
employment,  he  looked  up  evidence  and  investigated  the 
case  before  any  suit  was  brought.  He  was  asked  whm 
he  was  employed  as  an  attorney,  and  by  whom,  and  re- 
plied, "Mr.  Littleton  told  me  he  wanted  me  to  help  him 
in  the  case  shortly  after  process  was  bad."  He  further 
states  that  he  had  no  further  communication  with  the 
defendant  since  his  resignation,  that  be  remembers,  but 
he  believes  Mr.  Littleton  wrote  a  letter  or  two  to  the 
company,  and  that  he  signed  bis  name  along  with  his  to 
the  letter.  He  further  states  that  the  secretary  of  the 
defendant  association  had  employed  him  as  a  lawyer, 
and  in  no  other  capacity.  He  further  stated  in  bia 
deposition  that  Mr.  Littleton  represented  him  in  all  the 
cases  brought,  and  that  both  he  and  Littleton  are  now 
representing  defendant  in  this  case. 

The  process  in  the  present  case,  as  already  stated, 
was  served  upon  Mr.  Anderton.  The  court  of  chancery 
appeals  held  that,  under  our  statute'  and  decisions,  the 
service  upon  Anderton  was  sufficient.  The  Acts  of  1887, 
page  386,  chapter  226,  embodied  in  Shannon's  Code, 
sees.  4543-4546,  provides  in  the  first  section  of  the  act: 

"That  any  corporation  claiming  existence  under  the 
law  of  any  other  Stat^  found  doing  business  in  this 
Stat^  shall  be  subject  to  suit  there  to  the  same  extent 
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that  corporations  of  this  Btate  are,  by  the  laws  thereof, 
liable  to  the  same,  so  far  as  relates  to  any  transactaon 
had  in  whole  or  in  part  within  this  State,  ch:  in  case  of 
action  arising  here,  but  not  otherwise." 

The  second  section  of  the  act  provides : 

''Any  corporation  having  any  transaction  with  pCT- 
Bcms,  or  having  any  transactions  concerning  any  prop- 
erty situated  in  this  State  through  any  agency  acting 
for  it  witbin  this  State,  shall  be  held  to  be  doing  busi- 
ness within  the  meaning  of  section  1  of  this  act." 

Section  3  of  the  act  provides: 

"Process  may  be  served  upon  any  agent  of  said  corpo- 
ration that  is  within  the  county  where  the  suit  is 
brought,  no  matter  what  character  of  agent  such  p^son 
may  be,  and  in  the  absence  of  such  agent,  it  shall  be 
sufficient  to  serve  the  process  upon  any  person,  if  found 
within  the  county  where  the  suit  is  brought,  who  repre- 
sented the  corporation  at  the  time  of  the  transaction 
out  of  which  the  suit  arising  took  place,"  etc. 

The  constitutionality  of  these  acts  was  challenged  in 
Ufe  Ins.  Co.  V.  Bpratlejf,  99  Tenn.,  332,  42  8.  W.,  145, 
as  violative  of  articles  5  and  14  of  the  amendment  to  the 
constitution  of  the  United  States,  and  of  section  17,  ar- 
ticle 1,  of  the  bill  of  rights  to  the  constitntion  of  this 
State.  Its  constitutionality,  however,  was  upheld  by 
this  court,  and  its  decree  affirmed  on  the  writ  of  error 
by  the  supreme  court  of  the  United  States,  reported  in 
172  U.  B.,  603,  19  Sop.  Ct,  308,  43  L.  Ed.  569.  The 
facta  of  that  case,  briefly  stated,  are: 
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Thai  the  inBtirance  company  was  a  foreign  corpora- 
tion (NTganized  onder  the  laws  of  the  State  of  Conaecti- 
cnt  to  carry  on  a  life  insurance  business,  and  had  its 
home  ofBce  in  the  city  of  HartfMrd.  P<w  many  years 
prior  to  the  year  1894  it  actively  prosecnted  its  work  in 
the  State  of  Tennessee;  soliciting  applications  for  life 
insurance,  and  issning  policies  upon  such  applications 
as  were  approved  by  its  officers.  In  the  year  1889  and 
afterwards,  in  the  year  1893  an  agent  of  this  company 
was  in  the  State  of  Tennessee,  and,  by  his  solicitations, 
induced  one  B.  R.  Spratley,  a  citizen  of  this  State,  to 
apply  for  insurance  on  bis  own  life;  and  upon  these  ap- 
plications the  complainant  company  issued  two  policies, 
which  were  both  delivered  in  this  State.  In  the  year 
1896  B.  R.  Spratley  died,  and  proof  of  his  deaUi  was 
forwarded  to  the  company.  Very  soon  thareafter  com- 
plainant sent  O.  N.  Chaffee,  one  of  its  employees,  into 
the  State  to  investigate  this  claim,  and  the  conditirat 
under  which  this  death  occurred.  He  came,  and  bad 
interviews  with  the  beneficiary,  Mra.  Spratl^,  her 
brothers,  and  other  parties,  all  of  which  he  reported  to 
his  home  company.  Cliaffee  visited  Mrs.  Spratley,  and 
submitted  an  offer  to  settle  on  the  terms  communicated 
to  him  by  his  company,  but  this  offer  was  declined. 
WMle  in  this  State  on  the  business  and  occasion  re- 
ferred to,  suit  was  instituted  by  the  t>eneficiary  against 
the  insurance  company  for  the  amount  alleged  to  be  due 
on  these  policies,  in  the  circuit  court  of  Shelby  county, 
and  process  was  served  on  OhaSee  aa  agent  of  the  com- 
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pany.  Notice  was  then  given  the  company  of  the  bring- 
ing and  pendency  of  the  suit  in  compliance  with  chapter 
226,  page  386,  of  the  Acts  of  1887. 

It  will  be  observed  from  the  report  of  this  case  that 
at  the  time  the  death  occurred  the  company  was  not 
transacting  basiness  in  the  State  of  Tennessee,  and  had 
no  resident  agent  here.  It  further  appears  that  Chaf- 
fer its  agent,  was  sent  into  this  State  only  for  the  pur- 
pose of  investigating  this  claim,  and  the  conditions  un- 
der which  the  death  occurred.  While  here  on  that  busi- 
ness he  was  served  with  process,  and  this  court  held 
that  the  service  waa  authorized  by  the  acts  already  cited, 
embodied  in  sections  4543-4546,  Shannon's  Ood&  It 
will  be  observed  that  eection  3  of  that  act  provides  that 
'*proce68  may  be  served  upon  any  agent  of  said  corporar 
tion  that  is  within  the  county  where  the  suit  is  brought, 
no  matt^  what  character  of  agent  such  person  may  be,** 
etc 

This  court  cited  with  approval  Pope  v.  Terre  Saute 
Car  Mfg.  Co.,  87  N.  T.,  137,  in  which  the  following  lan- 
guage was  approved: 

"The  object  of  all  service  of  process  for  the  commence- 
ment of  a  suit  or  any  other  legal  proceeding  is  to  give 
notice  to  the  party  proceeded  against,  and  any  sorice 
which  virtnally  accomplishes  that  and  answers  the  re- 
qnirements  of  natural  justice  and  fundamental  law. 
What  service  shall  be  deemed  sufBcient  for  that  purpose 
is  to  be  determined  by  the  legislative  power  of  the 
conntry  in  which  the  proceeding  is  instituted,  sobject 
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only  to  the  limitation  that  the  service  mast  be  such  aa 
may  be  reaBonably  expected  to  give  the  notice  aimed  at.*' 

The  conrt  of  chancery  appeals  further  finds  that  de- 
fendant association  desired  to  avoid  the  jurisdiction  of 
the  State  court,  while  complainant  desired  to  invoke 
that  jurisdiction.  That  court,  however,  finds  as  a  fact 
that  Mr.  Anderton  was  an  agent  of  the  insurance  com- 
pany, within  the  meaning  of  the  third  section  of  Acts 
1887;  page  887,  chapter  226. 

It  is  insisted  on  behalf  of  defendant  association  that, 
upon  the  facts  found,  the  court  of  chaQca7  appeals 
should  have  held  that  the  insurance  company  was,  not 
subject  to  the  jurisdiction  of  the  courts  of  Tennessee, 
and  the  plea  in  abatement  should  have  be^i  sustained. 
It  is  insisted  that,  to  obtain  juris'diction  of  a  foreign  cor- 
poration in  the  courts  of  this  Stat^  such  corporation 
must  be  doing  business  in  the  State,  through  s(»ne 
agency  lacting  for  it  within  the  State.  Prior  to  the  act 
of  1887,  foreign  corporations  could  only  be  sued  in  tke 
courts  of  the  State  where  they  had  a  local  ofBce  and  resi- 
dent agent.  By  the  terms  of  the  second  section  of  the 
act  of  1887,  the  business  done  in  the  State  that  subjects 
the  corporation  to  the  jurisdiction  of  the  court  must 
have  been  done  through  some  agency  acting  for  the  cor- 
poration within  the  State.  It  is  Insisted  that,  und^ 
the  findings  of  the  court  of  chancery  appeals,  the  defend- 
ant is  an  Indiana  corporation,  and  had  no  oEBce  or 
agency  of  any  character  in  this  State,  and  that  all  the 
business  it  ever  did  in  this  State  was  to  retain  an  attor- 
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ney  to  look  after  this  suit  in  Franklin  county,  if  one 
should  be  brought. 

The  opinion  of  the  supreme  court  of  the  United  States 
in  Insurance  Co.  t.  Spratley,  reported  in  172  U.  S.,  602, 
19  Sup.  Ot.,  308,  43  L.  Ed.,  569,  is  invfAed,  wherein 
that  conrt  eaid  as  follows: 

"The  agent  had  not,  so  far  as  the  case  shows,  received 
any  express  authority  from  the  company  to  receive  ser- 
vice of  process. 

"The  court  does  not  hold,  nor  is  it  intimated,  that 
none  but  an  agent  who  has  authority  to  make  contracts 
of  insurance  in  favor  of  the  company  could  be  held  to 
represCTit  it  for  the  purpose  of  the  service  of  process.  It 
is  a  question  simply  whether  a  power  to  receive  service 
of  process  can  reasonably  and  fairly  be  implied  from 
the  kind  and  character  of  the  agent  employed." 

It  is  therefore  insisted  that  Anderton  was  only  em- 
ployed to  represent  the  company  in  the  event  a  suit 
should  be  brought,  and  that  it  cannot  therefrom  be  rea- 
sonably and  fairly  implied,  from  the  kind  and  character 
of  an  agent  that  Anderton  was,  that  he  had  power  to  re- 
ceive service  of  process. 

We  are  of  opinion  that  this  contention  is  well  made, 
and  that  Anderton  was  not  the  kind  and  character  of 
agent  upon  whom  process  could  be  served  to  give  the 
court  jurisdiction  of  the  defendant  association.  The 
only  fact  found  by  the  court  of  chancery  appeals  to  es- 
tablish the  agency  of  Andearton  is  that  he  was  employed 
in  the  capacity  of  an  attorney  to  defend  any  litigation 
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agalDst  it  that  might  grow  ont  of  the  death  of  Dr. 
Thach.  The  employment  was  by  the  secretary  of  the 
association,  who  visited  Tennessee  for  the  purpose  of 
making  an  ioTestigation  of  the  conditions  of  the  death, 
and  on  his  return  to  Indianapolis  he  sent  a  check  for 
the  sum  of  |20  to  Mr.  Anderton  as  a  retainer  fee.  It  is 
clear  from  the  finding  of  the  court  of  chancery  appeals 
that  Mr.  Anderton  had  no  connection  whatever  with 
this  association,  except  as  an  attorney.  It  is  true  that 
under  his  employment  he  looked  np  evidence  and  inves- 
tigated the  case  hef ore  any  suit  was  brought ;  that  he 
talked  to  Dr.  Murrell  about  the  case,  and  procured  his 
statement.  But  all  this  was  done  in  the  capacity  of  an 
attorney.  It  further  appears  that  the  only  business 
transacted  by  the  defendant  association  in  the  State  of 
Tennessee  was  to  issue  to  the  assured  a  policy,  without 
the  instrumentality  of  either  a  local  or  traveling  agent 
In  the  case  of  State  v.  Insurance  Co.,  106  Tenn.,  287, 
-61  S.  W.,  75,  this  court,  through  Judge  Wilkes,  in  differ- 
entiating the  case  of  Conn.  Mutual  Ins.  Co.  v.  Spratley, 
supra,  from  the  case  then  on  hand,  said  of  the  Spratley 
case  (1)  that  the  company  had  done  business  and  had 
the  transaction  out  of  which  the  suit  arose  in  Toinessee; 
(2)  that  Chaffee,  as  agent,  had  come  into  Tennessee  in 
a  representative  capacity;  (3)  that  he  had  come  with 
respect  to  the  original  Tennessee  transaction;  (4)  that 
undeniably  an  agent  of  the  company  was  in  Tennessee, 
and  in  a  representative  capacity,  and  consequently  the 
sole  question  was  whether,  under  such  circumstances^ 
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process  coald  be  served  on  the  agent  so  as  to  bind  the 
company.  It  was  held,  under  the  peculiar  statute,  that 
it  could. 

In  the  present  case  it  does  not  appear  that  the  original 
transaction,  viz.,  the  issuance  of  the  policy,  had  talien 
place  in  the  State  of  Tennessee;  nor  was  Mr.  Anderton 
acting  in  the  capacity  of  an  agent,  but  simply  as  an  at- 
torn^ to  defend  the  litigaticm  in  the  event  a  suit  might 
be  brought. 

Now,  we  think,  upon  the  facts  found  by  the  court  of 
chancery  appeals,  that  the  jurisdiction  of  a  nonresident 
corporatirai  may  not  be  obtained  by  service  of  process  on 
a  resident  attorney  who  has  been  retained  simply  in  that 
capacity. 

It  was  held  in  Harshey  v.  Blackmarr,  89  Am.  Dec., 
520,  that  "an  attorney  at  law  cannot,  without  special 
authority,  admit  service  of  jurisdictional  process  upon 
his  clients."  Nor,  we  may  add,  is  an  attorney  the  kind  or 
character  of  agent  contemplated  by  the  act  of  1887,  upon 
whom  process  could  be  served.  It  is  said,  however,  that 
the  answer  filed  by  the  defendant  after  the  overruling  of 
the  plea  in  abatement  gave  the  court  jurisdiction.  It  is 
insisted  that  by  answering  the  bill  the  insurance  com- 
pany was  deprived  of  its  right  to  assign  as  error  the 
action  of  the  chancellor  in  overruling  the  plea  in  abate- 
ment 

It  appears  the  original  bill  was  filed  on  the  tenth  day 
of  May,  1901,  and  the  plea  in  abatement  was  filed  on  the 
tenth  day  of  June^  1901.     The  cause  was  heard  on  the 
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plea  in  abatement  on  the  Beventeenth  day  of  June,  1903, 
when  the  same  was  oTcrruled.  Defendant  did  not  ex- 
cept to  the  action  of  the  conrt  in  OTCa^aling  the  plea  in 
abatement,  but  in  the  decree  it  was  recited  that,  upon 
motion  of  the  defendant's  counsel,  defendant  is  allowed 
thirty  days  in  which  to  answer  compIainant^s  bill.  The 
cause  was  heard  by  the  chancellor  on  the  proof  Jaly  25, 
1904,  and  a  decree  pronounced  in  favor  of  complainants. 
No  appeal  waa  prayed,  but  the  cause  was  brought  to 
this  court  upon  a  writ  of  error.  It  is  now  insisted  that 
this  court  cannot  look  to  the  question  raised  by  the  plea  ' 
in  abatement,  for  two  reasons:  (1)  Because  the  an- 
swer  to  the  merits  waived  the  plea  in  abatement  This 
cannot  be  true,  since  Acts  1897,  p.  277,  c.  121,  which  pro- 
vided (secticm  1)  that  a  defendant  has  the  right,  upon 
the  overruling  of  a  plea  in  abatement  for  any  cause,  filed 
by  him  to  any  action,  to  plead  to  the  merits,  and  rely 
upon  any  defenses  as  if  said  plea  had  not  been  inter- 
posed. 

Section  2  provided  that  a  defendant  can  in  any  suit 
plead  both  in  abatement  and  in  bar  at  the  same  time, 
and  said  plea  in  bar  is  no  waiver  of  the  plea  in  abate- 
ment, and,  when  so  pleaded,  both  pleas  shall  be  heard  at 
the  same  time,  and  judgment  rendered  on  each  plea. 

It  is  insisted  that  section  1  does  not  give  the  defend- 
ant the  right  to  plead  to  the  mra-it^  and  still  rely  npon 
a  plea  in  abatement  that  lias  been  overruled;  and  this 
for  the  reason  that  said  section  expressly  provides  that, 
after  the  overruUng  of  a  plea  in  abatement^  the  defend- 
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ant  may  plead  to  the  merits  as  if  said  plea  had  not  been 
interposed.  In  other  words,  after  the  OTerruling  of  a 
plea  in  abat^nent,  the  defendant  has  the  election  to 
either  stand  on  his  plea,  or  plead  to  the  merits ;  that  is 
to  abandon  his  plea  in  abatement,  and  treat  it  aa  if  it 
had  never  been  interposed.  Horeorer,  it  is  insisted  on 
behalf  of  the  defendant  in  error  that  the  act  of  1897  is 
mandatory,  and  both  pleas  should  be  filed  simaltane- 
onslj. 

In  Railroad  t.  MoCollum,  105  Tenn.,  624,  59  S.  W., 
136,  this  conrt,  in  constniing  this  act,  said : 

"It  will  be  noticed  that  in  the  first  section  defendant 
was  given  the  right,  upon  the  oTermling  of  a  plea  in 
abatement,  to  plead  to  the  merits,  and  rely  ax>o°  &°y  de- 
fenses, as  if  said  plea  had  not  been  interposed.  The  sec- 
ond section  is  not  so  broad  in  its  terms,  but,  we  think, 
mast  hare  the  same  construction.  .  .  .  The  spirit 
and  intent  of  the  act  seems  to  be  to  do  away  with  the  for- 
mer necessity  of  standing  by  pleas  in  abatement,  and 
succeeding  or  failing  upon  that  defense  alone  in  a  single 
issne^  and  to  give  the  parties  the  right  to  do  all  their 
pleading  at  the  same  time,  if  they  wished." 

The  title  of  this  act  also  indicates  that  it  was  not  the 
pnrpose  of  the  l^siatnre  to  require  the  filing  of  the  plea 
in  bar  and  the  dilatory  plea  at  the  same  time,  for  the 
caption  is,  "An  act  to  permit  a  defendant  to  plead  to  the 
merits  in  any  suit  where  a  plea  in  abatement  has  been 
orermled  and  to  permit  a  plea  in  bar  to  be  filed  at  the 
same  time  of  the  filing  of  the  plea  in  abatement  and  to 
provide  how  the  issues  are  to  be  tried." 
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It  is  obvioas  that,  nnder  the  second  section  of  this  act, 
Oie  two  pleaa  may  be  interposed  simnltaneoasly,  if  the 
pleads  so  desires;  but  nnder  the  first  sectitm  he  may  in- 
interpose  his  plea  in  abatement  independently,  and,  it 
that  is  OTerruled,  he  may  then  file  his  plea  in  bar. 

While  the  precise  point  we  are  now  considering  was 
not  presented  in  Sewell  t.  TuthUl,  4  Gates,  271,  79  S. 
W.,  376,  decided  by  this  court  at  its  December  term, 
1903,  it  was  held  that,  upon  judgment  being  rendered 
against  a  plea  in  abatement,  either  upon  motion  to 
strike  out,  or  opcm  being  set  down  for  argument  upon 
its  sufficiency,  or  upon  demurrer,  or  upoo  an  issue  as  to 
its  merits,  the  defendant  has  the  right  to  plead  over. 
This  case  also  involyed  a  eonstroction  of  the  act  of  1897, 
the  insistence  being  made  by  the  appdlanta  that  defend- 
ant had  the  right  to  plead  over  only  when  a  plea  in 
abatement  had  been  stricken  out  as  frivolous  or  over- 
ruled  on  demurrer,  or  when  it  was  held  insufficient;  but 
this  court  OTemiled  that  contention,  and  held  that, 
when  a  plea  in  abatement  was  oyerruled  upon  an  iasue 
as  to  its  merits,  the  defendant  still  had  the  right  to 
plead  over.  We  are  entirely  satisfied  with  this  construc- 
tion of  the  statute,  and  adhere  to  it  It  results  that,  in 
our  (pinion,  Anderton  was  not  an  agent  of  defendant 
company  upon  whom  process  might  be  s^ved  nnder  the 
act  of  1887,  and  that  the  plea  in  abatement  was  properly 
filed,  and  should  have  been  sustained.  The  decrees  of 
the  chancellor  and  the  court  of  chancery  appeals  are  re- 
versed, and  complainant's  bill  ia  dismissed,  with  costa 
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In  Kb  Wootbn's  Estate. 
{{Naahmlle.    Decanber  Tctdh,  1904.)' 

1.  A]>HIin8TBAT0Ba.  JarfwUctloii  of  dioait  court  !■  i^ 
P«llftt«  and  rariaorj  only  as  to  th«ir  sqiipointmaiLt. 
Tbs  Jurisdiction  ot  the  circuit  court  otot  matten  pertatnlng  to 
the  avpolntment  of  administrators  Is  appellate  and  rertsorr 
onlr.  and  it  Is  vlthoat  aatborlty  to  grant  letters  of  admtnatra- 
tlos,  but  tbe  proper  practice  la  for  that  court,  upon  determina- 
tion of  the  appeal,  to  remand  tbe  cause  for  the  Issuance  of  let- 
ters, and  not  to  hear  new  applications  lor  tbe  appointment  of 
an  administrator  after  declaring  that  none  of  the  applicants  In 
the  county  court  was  entitled  to  the  administration.  {Poit, 
pp.  297-300.) 

Code  cited  and  conetmed:    Sees.  S934,  3940  (a.) ;  sees.  3042,  3048 

(M.  A  v.);  sees.  2202,  2207  (T.  ft  S.  and  186S). 
Case  cited  and  approved:     Wilson  t.  Frasler,  2  Hum.,  31. 

3.    8AHE.     Tarisdictioii  to  revoke  or  cancel  letters  of  admin- 
ictratioii  is  in  the  coonty  court. 
The  connty  court  Is  the  proper  and  only  tribunal  having  original 
Jurisdiction  to  revoke  or  cancel  letters  of  administration  Im- 
'providently  or  Improperly  granted  by  It.    (Po«f,  p.  2S9.) 

8.    SAKB.    Sight  ot  next  of  kin  to  nominate  an  administrator. 
The  next  of  kin  with  the  prior  right  to  administer,  not  desiring 
to  do  BO  personally,  lias  the  right  to  nominate  another  In  his 
Stead  who  should  be  appointed,  if  he  is  a  fit  and  suitable  person 
tested  by  the  same  rules  as  if  tbe  next  of  kin  were  applying  In 
person.    (Pott,  pp.  306-311.) 
Cases  dted  and  approved:    Feltz  t.  Clark,  4  Hum.,  79-83;  Phlilipa 
T.  Green,  4  Hels.,  S50;  Vamell  t.  League,  9  Lea,  16L 
114  Tenn— 19 
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I.  8AMK,  Bun*.  Bight  of  naxt  of  kin  to  Bombiftt*  utoOtor 
•lt«r  coort'a  rafa*al  to  appoint  first  oomiiiM, 
Tbe  countT  conrt,  on  denying  the  application  by  the  -next  of 
Un  tor  the  appointment  of  his  nominee  aa  adminlBtrator,  lias 
no  right  of  its  own  motion  to  appoint  another  as  administrator, 
without  giving  the  next  of  kin,  and  after  him  the  creditors,  an 
opportunity  to  present  one  of  their  namher,  or  to  nomloatA 
another  person  lor  the  appointment     (Pod,  pp.  SU,  812.) 

5.  8AHX,  Attorney  repreaeuting  bulk  of  estata,  but  obligated 
to  carry  into  aftaot  oartain  agreementa  raqoiring  tha  aanctlon 
of  the  chancery  court  !■  inallgible. 
The  attorney  repreaentlng  the  balk  of  the  estate,  but  at  the 
aame.tlme  obligated  aa  such  attorney  to  carry  into  efFect  certain 
agreementa  which  divert  large  amounts  of  the  funds  of  tha 
estate  Into  channels  different  from  the  ordinary  channels  of  dis- 
tribution. Is  not  eligible  for  appointment  as  adminlBtrator,  eape- 
dally  where  the  sanction  of  the  chancery  court  for  carrying 
aoah  an  agreement  Into  efCeet  is  reqntred.  iPott,  ff.  3C1-306, 
SlI.) 

S,    SAKB.    Bama.    Bight  ot  next  of  kin  to  make  second  nom- 
ination ia  not  waived  by  hia  appeal  and  deciaion  against  first 


The  next  of  kin,  by  appealing  from  an  order  of  the  county  court 
refusing  to  appoint  his  nominee  for  administrator  and  appoint- 
ing another  of  Its  own  motion,  does  not  waive  his  right  to 
make  a  second  nomination,  if  the  first  nominee  was  held  to'  be 
Ineligible  by  the  revising  court  (.Pott,  pp.  314,  816.) 
7.  SAKE.  Court  to  decide  between  next  ol  kin  of  same  degree 
applying  for  administration. 

The  statute  providing  that  where  there  Is  more  than  one  next 
of  kin,  the  court  may  decide  which  of  them  shall  be  entitled 
to  administration,  applies  only  where  there  is  more  than  one 
next  of  Un  of  the  same  degree   applying   for   administration. 

ipoit,  pp.  aie,  31G.) 

Coda  cited  and  construed:  Sec,  3339  (S.);  sec.  3047  (H.  &  V.); 
sec.  2S06a  {T.  ft  8.). 
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FROU  DAVIDSON 


Appeal  from  the  Circuit  Court  of  DaTidson  County. — 
Lttton  Tatloe,  Special  Judge. 

Vbbtbees  &  Vebtbbes^  C.  C.  Tbabub  and  6otd  & 
M'Neillt,  for  FrizzelL 

AiXEN  &  Raines,  for  John  T.  Allen. 

John  A.  Pnrs,  W.  D.  Withbespoon  and  John  B. 
AUST,  for  Baxter  Smith. 

Joseph  W.  Bybns,  Haehy  S.  Stokes  and  John   E. 
Tdenbt,  for  Wooten  Heirs. 


Mb.  Jttstiob  Wilkes  delivered  the  opinion  of  the 
Court 

Mary  J.  Wooten  died  in  Davidson  county  in  Jannary 
1904,  leaving  a  will,  in  which  John  B.  Sneed  was  named 
as  executor. 

The  greater  part  of  her  estate  was  given  to  her  eds- 
ter,  Mrs.  MartJia  E.  Hudson,  a  resident  of  California. 
It  conaistal  of  about  f  100,000  ot  personalty  and  some 
125,000  of  realty. 

The  property  given  to  Mrs.  Hudson  was  limited  to  a 
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life  estate,  with  remainder  to  her  children.  The  renta 
of  a  fltorehonse  in  Nashville  were  given  to  W.  H.  Atwell 
for  life,  with  remainder  to  Mrs.  Hudson ;  and  some  mi- 
nor bequests  were  made. 

She  left  no  childr^i,  and  her  next  of  kin  were  her  sis- 
tar,  Mrs.  Hudson,  and  nephews  and  nieces,  and  their  de- 
scendants. 

Lewis  Qreen  and  others,  being  nephews  and  nieces, 
instituted  a  contest  of  the  will.  It  was  supported  zeal- 
OQSl;  by  the  executor  and  the  beneficiaries  under  it,  and 
a  heated  and  protracted  litigation  resulted. 

In  the  contest,  Mrs.  Hudson,  up  to  the  time  of  the 
trial,  stood  with  the  executor  for  the  maintenance  of  the 
will ;  but  on  the  day  before  the  trial  she  entered  into  a 
compromise  with  the  contestants^  in  which  she  assented 
that  the  will  might  be  set  aside  on  the  ground  of  insan- 
ity of  the  testatrix,  and  because  it  was  procured  by  fraud 
and  undue  influence;  and,  as  part  of  the  compromise,  it 
was  also  agreed  that  she  should  receive  one-third  of  the 
estate;,  instead  of  one-fourth,  to  which  she  would  have 
been  entitled  as  sister.  She  was  also  to  have  certain  fur- 
niture and  jewelry,  and  all  her  interest  was  to  vest  in 
her  absolutely,  instead  of  for  life,  as  limited  by  the  will. 

The  executor  was  r^resented  by  quite  an  array  of 
counsel,  among  whom  was  Col.  Baxter  Smith. 

The  majopity  of  the  contestants  were  represented  by 
Allen  &  Raines,  and  the  other  interest  by  Stokes  & 
Byms,  while  Mrs.  Hudson  was  represented  by  Mes^s. 
Tumey  &  Ashcraft. 
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Id  the  agreement  of  compromise  it  was  stipulated 
that  Mrs.  Hudson's  attorneys  shoald  be  paid  out  of  the 
estate  |5,000  for  their  service^  and  that  the  attomeT's 
fees  and  expenses  of  Sneed,  executor,  should  be  paid  out 
of  the  general  estate.  It  was  also  agreed  that  Judge  Al- 
len was  to  be  made  administrator  of  the  estate  so 
Boon  as  the  will  was  set  aside,  and  that  he  would  pro- 
ceed to  wind  up  the  estate  as  soon  as  possible,  and,  if 
necessary,  file  a  bill  in  chancery  for  that  purpose. 

In  this  agreement  Mr.  Atwell  was  ignored,  and  this 
prevented  the  acquiescence  of  Sneed,  executor. 

With  matters  in  this  status,  the  contest  was  heard, 
aod  the  will  was  set  aside. 

It  does  not  appear  that  this  was  done  because  of  the 
agreement,  but  upon  a  regular  trial,  in  which  Mrs.  Hud- 
son testified  in  behalf  of  the  contestants. 

Thirty  days  were  allowed  for  a  motion  for  a  new  trial. 
Within  the  thirty  days,  Sneed,  the  executor,  died  j  and 
soon  thereafter  a  petition  was  filed  in  the  county  court 
by  the  contesting  parties,  represented  by  Allen  &  Raines 
and  concurred  in  by  Mrs.  Hudson,  asking  that  Judge  Al- 
len be  appointed  administrator  upon  the  estate-,  and  in 
this  petition  the  agreement  entered  into  was  referred  to, 
and  it  was  stated  that  Atwell  had  been  promised  the 
same  share  in  the  estate  that  he  would  haTe  received  un- 
der the  will. 

Atwell  and  the  attorneys  of  Sneed  opposed  tills  appli- 
cation upon  the  ground  that  Allen  had  represented  cer- 
tain interests  in  the  estate  as  attorney,  that  his  interest 
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W88  to  defeat  the  will,  and  that  the  contest  over  the  will 
was  not  yet  decided,  bat  was  pending  upon  the  motion 
for  a  new  trial;  and  th^  asked  that  an  administrator 
de  honis  non  be  appointed,  with  the  will  annexed. 

To  this  Oreen  and  others  filed  an  answer  asking  that 
an  administrator  pendente  lite  be  appointed  to  hold  the 
funds  until  tiie  will  contest  should  be  settled,  and  re- 
newed the  request  that  Judge  Allen  be  appointed. 

On  the  same  day  the  county  judge  appointed  Charles 
F.  Frizzell,  a  business  man  of  Kashville,  as  such  admin- 
istrator pendente  lite,  requiring  of  him  a  bond  for  (200,- 
000.  Mr.  Frizzell  had  not  been  an  applicant  for  the  of- 
fice was  not  interested  in  the  estate  as  a  beneficiary  or 
creditor,  but  was  selected  by  the  county  judge,  presum- 
ably, becauHe  he  was  disinterested,  and  a  business  man 
living  in  the  city,  and  a  suitable  person  to  act,  though  he 
had  no  experience  in  the  execution  of  such  trust& 

After  this  was  done,  a  compromise  was  entered  into 
with  Mr.  Atwell,  by  which  it  was  stipulated  that  he 
should  have  a  net  income  of  tlOO  per  month,  and  rental 
from  two  storehouses  belonging  to  the  estate,  and  that 
the  estate  would  expend  in  improvements  upon  this 
property  $2,000. 

This  was  in  lieu  of  what  Mr.  Atwdl  was  given  by  the 
will,  and  amounts,  perhaps,  to  something  more  than  the 
provision  made  by  the  will. 

It  was  also  agreed  that  Sneed  and  his  attorneys 
should  have  |20,000  out  of  the  estate  as  compensation 
for  their  expenses  and  srarvices. 
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It  further  appeared  that  Messrs.  Allen  &  Raines  were 
to  have  one-third  of  the  recovery  made  by  them  for  their 
clients  ont  of  thdr  clients'  shares,  and  tiiat  Judge  Allen 
was  to  have  his  compensation  as  administratcnr,  in  ad- 
dition, out  of  the  estate^ 

As  a  result  of  these  agreemrats,  the  will  contest  was 
flnaJlj  abandoned;  and  on  September  24,  1904,  Judge 
Allen  filed  a  supplemental  petition  in  the  county  court, 
setting  up  the  settlement  of  the  contest,  and  reconcili- 
ation of  the  conflicting  interests,  and  stating  that  he  had 
been  selected  by  the  next  of  kin  to  carry  out  the  agree- 
ments as  made  and  asking  that  he  be  appointed  admin- 
istrator. 

This  was  opposed  by  the  interests  represented  by 
Stokes  &  Byms,  but  was  acquiesced  in  by  all  oth«r  in- 
tei*ested  parties,  or  at  least  there  was  no  opposition. 

The  county  judge,  on  the  hearing,  decided  that  Judge 
Allen  was  not  a  proper  party  to  administer,  because  not 
disinterested,  and  he  thereupon  appointed  Mr.  Frizzell, 
requiring  a  bond  of  f  200,000 ;  and  Green  and  other  pe- 
titioners appealed  to  the  circuit  court 

In  that  court,  on  the  day  of  hearing,  the  petition  of 
Green  was  amended  so  as  to  pray  that  James  Wooten, 
one  of  the  nephews  and  one  of  the  petitioners,  be  ap- 
pointed, if  Judge  Allen  could  not  be,  or  that  he  be  asso- 
ciated with  him  in  the  administration. 

Thomas  Wooten,  another  nephew,  represented  by 
Stokes  &  Byms,  was  allowed  to  file  a  petition  asking  for 
his  own  appointment  in  the  event  the  court  should  re- 
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more  Frizzell  and  decide  to  appoint  one  of  the  next  of 
kin. 

These  applieatioiiB  in  the  circuit  coart  were  excepted 
to  bj  Mr.  Frizzell. 

On  the  trial  the  attorneys  for  Sneed  and  Atwell  ex- 
pressed a  willingness  for  the  appointment  of  Jndge  Al- 
len. 

The  evidence  was  heard,  and  the  court  decided  that 
neither  Allen  nor  Frizzell  had  the  right  to  administer; 
that  James  and  Thomas  Wooten  were  not  fit  and  suit- 
able persons  to  administer;  that  the  next  of  kin  who 
were  fit  and  proper  persons  had  the  prior  right  to  admin- 
ister for  six  months  after  the  death  of  Sneed  and  the 
termination  of  the  will  contest;  and  he  thereupon  fixed 
October  31,  1904,  as  a  date  to  hear  applications  for  the 
administration  from  fit  and  proper  persons  who  were 
next  of  kin  or  creditors,  and  in  default  of  such  kin  or 
creditors,  then  from  other  persona 

Upon  this  day,  petitions  for  such  appointment  were 
filed  by  Col.  Baxter  Smith  and  Ben  R.  Webb;  Mr.  Smith 
claiming  to  be  a  creditor  of  the  estate  on  account  of  fees 
owing  him  by  the  executor  for  services  rendered  in  the 
will-contest  suit. 

The  application  of  Col,  Smith  was  approved  by  the  at- 
torneys for  Sneed  and  Atwell,  who  claimed  to  be  credit- 
ors, also,  by  virtue  of  fees  owing  them,  as  before  stated. 

The  circuit  judge  thereupon  appointed  Col.  Smith, 
and  directed  that  his  action  be  certified  to  the    county 
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court,  II  Qd  that  court  was  directed  to  issue  letters  ac- 
cordingly. 

Frizzell,  Allen,  and  the  Wootens,  who  had  applied, 
moved  for  a  new  trial,  which  was  overruled. 

The  grounds  of  the  motion  for  a  new  trial  of  Mr.  Friz- 
zell  are,  in  substance,  that  the  court  was  in  error  in 
holding  that  Jfr.  Frizzell  was  incompetent  by  reason  of 
inexperience,  since  there  was  no  proof  justifying  that 
conclusion,  and  because  no  issue  at  all  had  been  made 
with  respect  to  Mr.  Prizzell's  qualifications;  and  was  in 
error  in  assuming  the  authority  to  appoint  an  adminis- 
trator, inasmuch  as  such  authority  resided  only  in  the 
comity  court;  and  was  in  error  in  holding  that  Baxter 
Smith,  Esq.,  was  a  creditor  of  Mary  J.  Wooten,  deceased 
and  in  assuming  to  appoint  him  administrator. 

Much  testimony  as  to  the  fitness  to  Mr.  Frizzell  was 
taJien  on  the  motion  for  a  new  trial,  in  which  it  was 
shown  that  he  was  a  good  buBiness  man,  of  fine  reputa- 
tion, but  without  experience  in  administering  estatea 

All  the  parties  except  Col.  Smith  appealed  and  have 
assigned  errors. 

It  is  not  necessary  to  take  up  these  assignments  ser- 
iatim. 

We  are  of  opinion  that  the  proceedings  in  the  circuit 
court  upon  the  appeal  from  the  county  court  were  irr^- 
ular. 

It  was  error  to  allow  the  petitions  of  James  and 
Thomas  Wooten  to  be  filed. 

Our  statute  provides  that  letters  of  administration 
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shall  be  granted  by  tiie  connty  court  of  the  county  where 
the  iotefitate  had  bis  usual  place  at  residence  at  the  time 
of  his  death.    Shannou's  Code,  section  3931. 

There  is  no  authority  of  law  for  the  appointment  of 
an  administrator  by  the  circuit  court. 

The  jurisdiction  of  the  circuit  court  over  matters  per- 
taining to  the  appointment  of  administrators  Is  appel* 
late  only. 

Section  3940  of  Shannon's  Compilation  provides  that 
any  p^'son  who  claims  the  right  to  execute  the  will  or 
to  administer  upon  the  estate  of  an  intestate,  who  thinks 
himsdf  injured  by  ah  order  of  the  court  (meaning  the 
county  court)  in  granting  letters  testamentary  or  of  ad- 
ministration, may  appeal  to  the  circuit  court  of  the 
county  in  which  the  order  is  made,  on  giving  bond -as  in 
other  caaes  of  appeal. 

The  original  act  from  which  the  above  provirion  of 
the  Code  was  taken  was  passed  in  1794,  and  contained 
the  following,  in  addition  to  what  has  been  quoted : 
"And  such  circuit  court  is  herd>y  declared  to  have  cog- 
nizance thereof,  and  shall  at  their  sitting  nest  succeed- 
ing such  appeal,  determine  the  same,  and  upon  such  de- 
termination had,  such  court  shall  proceed  to  grant  the 
letters  to  the  person  entitled  to  the  same,  he  or  she  giv- 
ing bond,  with  sufficient  security,  for  the  faithful  dis- 
chaise  of  the  trust."  Caruthers  &  Nicholson's  Oomp.  St. 
1836,  p.  76. 

This  provision  for  the  appointment  of  administrators 


6  Gates]  DECEMBER  TERM,  1904.  299 

In  re  Wooten's  Estata 

by  the  circuit  court  was  not  brought  forward  into  the 
Code  of  1858,  but  was  omitted  therefrom. 

And  since  the  adoption  of  that  Code  the  circuit  court 
is  without  authority  to  grant  letters  of  administration, 
and  the  piToper  practice  is  for  that  court,  ux>on  the  deter- 
mination of  the  appeal,  to  remand  the  cause  tor  the  is- 
suance of  letters. 

Likewise  the  county  court  is  the  proper  and  only 
tribunal  having  jurisdiction  to  revoke  or  cancel  letters 
improvidently  or  improperly  granted  by  it. 

For  tht  same  reason,  the  action  of  the  circuit  judge 
in  hearing  new  applications  for  the  appointment  of  an 
administrator,  after  declaring  that  neither  Judge  Allen 
nor  Mr.  Frizzell  was  entitled  to  the  administration,  was 
irr^ular  and  unauthorized,  and  the  appointment  of 
Baxter  Smith  as  administrator  by  the  circuit  court  was 
without  l^al  authority. 

Keither  Mr.  Smith  nor  the  Woot^is  had,  so  far  as  the 
record  shows,  made  an  application  for  appointment  to 
the  county  court,  and  their  claims  were  not  considered 
by  that  court,  and  their  right  to  the  office  was  not  in- 
Tolved  in  the  appeal  to  the  circuit  court 

The  only  question  before  the  circuit  court  upon  the 
appeal  was  the  question  whether  either  Judge  Allen  or 
Mr,  Frizzell  was  entitled  to  the  administration. 

It  is  true  that  while  the  appeal  was  pending  in  the  cir- 
cuit  court  that  court  had  jurisdiction  and  power  to  make 
all  amendments,  and,  if  necessary,  to  introduce  new 
parties  to  determine  the  questions  iuTolved  and  contest- 
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ed  In  the  coantj  court,  and  the  proceedings  in  that  conrt 
were  de  novo;  bat  it  had  no  power  to  consider  the  appli- 
cation of  any  one  who  was  not  a  party  to  the  contest  in 
the  county  court. 

As  is  said  in  the  case  of  Wilson  v.  Frasier,  2  Humph., 
SI :  "There  most  be  a  dispute  and  contest  on  Uie  subject 
in  the  court  of  probate,  to  confer  on  the  circuit  court  ju- 
risdiction over  the  matter  by  appeal  or  certiorari.  If, 
when  the  grant  of  administration  was  made  to  the  de- 
fendant by  the  county  court,  the  plaintiff  had  presented 
her  claim,  she  could  have  taken  her  case  to  the  circuit 
court  by  appeal  or  certJM^ri,  according  to  the  circum- 
stances. Not  having  done  so,  the  proceeding  to  repeal 
the  letters,  once  granted,  must  originate  in  the  county 
court  Without  this,  the  circuit  court  has  no  jurisdic- 
tion over  the  matter." 

This  was  a  case  in  which  the  widow  was  attempting  in 
the  circuit  court  to  set  up  her  right  to  the  administra- 
tion over  a  party  who  had  already  been  appointed  in  the 
county  court,  and  tor  that  purpose  she  filed  a  petition 
in  the  circuit  court  praying  for  writs  of  certiorari  and 
supersedeas. 

In  Pritchard  on  Wills  and  Administration,  section  46, 
it  is  said :  "If  there  are  several  claimants  to  the  admin- 
istration, -they  mast  be  brought  before  the  county  court 
and  make  their  claim  there,  and  a  claimant  may  appeal 
to  the  circuit  court  from  an  adverse  decision  of  the 
county  court;  but,  if  claimants  do  not  appear  before  the 
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connty  court  to  assert  their  rights,  they  cannot  after- 
wards question  the  right  of  grant  of  letters  to  another." 

The  same  author,  in  section  547,  says:  "The  right  to 
appeal  is  limited  to  persons  who  claim  the  right  to  let* 
ters — that  is,  to  those  who  appear  before  the  county 
court  and  assert  their  claims,  and  so  become  parties  to 
a  controversy  in  that  court — and  the  appeal  lies  only 
from  the  final  judgment  of  the  county  court  against  a 
party  to  the  contest  made  in  that  court.  If  no  contro- 
Tersy  is  made  in  the  county  court,  no  right  of  appeal  ex- 
ists, but  the  claimant  must  make  application  for  a  revo- 
cation of  the  lettera" 

As  we  have  already  held,  the  only  question  before  the 
circuit  court  was  the  one  raised  between  Judge  Allen 
and  Mr.  Frizzell  in  the  county  court,  and  brought  by 
appeal  to  the  circuit  court,  and  involves  the  question 
whether  the  connty  court  properly  decided  the  matter  in 
litigation  between  these  two  parties  as  to  whether  either 
should  be  appointed. 

We  now  addr^a  ourselves  to  the  consideration  of  this 
question. 

The  county  judge  declined  to  grant  letters  of  adminis- 
tration to  Judge  Allen  upon  two  grounds — one,  that  the 
next  of  kin  had  no  right  or  power  to  name  the  adminis- 
trator; and  the  other,  that,  even  if  such  right  existed. 
Judge  Allen  was  not  a  disinterested  person,  but  repres- 
ented certain  parties  to  the  litigation  in  the  contest  of 
the  will,  as  attorney,  and  had  made  the  compromise 
agreement  heretofore  referred  to,  which,  it  was  claimed. 
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prejudiced  the  rights  of  parties  whom  he  did  not  repre- 
sent, and  that  he  was  morally  obligated,  and  had  ex- 
pressed his  determination,  to  do  all  in  his  power  to  carry 
out  the  compromise  and  execute  it  according  to  its 
terms. 

We  have  heretofore  refared  in  a  general  way  to  the 
compromise  agreement  which  was  procured  by  Judge 
AUrai  in  order  to  settle  the  matter  of  the  contest  of  the 
wUI. 

We  think  it  important  to  set  out  these  agreements 
more  in  detail :  First,  the  agreem^it  he  made  with  Mrs. 
Ilfartha  E.  Hudson  provides,  among  other  things,  as  fol- 
lows; "The  attorneys  of  said  Martha  E,  Hudson,  by  the 
consent  of  their  client,  Martha  B.  Hudson,  consent  for 
said  will  to  be  set  aside,  on  the  grounds  of  insanity  of 
said  Mary  J.  Wooten,  deceased,  at  tiie  time  said  will  was 
made  and  on  the  grounds  that  said  will  was  procured  to 
be  made  by  fraud  and  undue  influence,  contrary  to  the 
former  expressed  wishes  and  intentions  of  said  Mary  J. 
Wooten,  deceased,  for  and  in  -consideration  that  said 
Martha  E.  Hudson  shall  be  allowed  to  receive  one-third 
of  the  net  proceeds  of  said  estate,  in  full  of  her  share  of 
said  estate,  and  also  that  she  ^all  be  allowed  to  keep 
and  retain  the  household  furniture  which  has  been  al- 
ready shipped  to  her  home,  and  the  jewelry  mentioned 
in  items  12  and  13  in  said  will  without  charge;  which 
terms  are  approved,  consented  and  agreed  to  by  said  at- 
torneys for  contestants,  it  being  understood  that  ail  the 
attorney's  fe^  and  expenses  of  said  suit  tor  plaintiff,  J. 
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R.  Sneed,  execator,  be  paid  oat  of  the  general  estate  and 
also  the  fees  of  said  Turney  and  Ashcraft;  that  is  Tor- 
ncy's  and  Ashcraft's  combined  and  aggregate  fees  it  is 
agreed  shall  be  five  thousand  dollars,  which  shall  be 
I>aid  ont  of  the  general  estate. 

"It  is  further  stipulated  as  a  part  of  this  compromise 
that  the  said  estate  of  Mary  J.  Wooten,  deceased,  shall 
be  administered  as  if  the  deceased  had  died  intestate  and 
that  John  T.  Allen  shall  be  appointed  and  qualified  as 
such  administrator  as  soon  after  the  verdict  of  the  jury 
setting  aside  said  will  as  said  appointment  can  be  made 
by  the  county  court,  it  being  agreed  that  said  adminis- 
tratoF  shall  distribute  said  estate  as  soon  as  practicable 
according  to  the  terms  of  this  agreement;  and  if  neces- 
sary, that  said  administrator  shall  file  a  bill  in  chancery 
for  authority  to  settle  and  distribute  said  estate  accord- 
ing to  the  above  agreemrait 

"Witness  onr  hands  this  July  25th,  1904." 

The  second  agreement  stipulated  that  Mr.  Atwell 
shonld  receive  a  net  income  of  flOO  per  month  from  the 
property  of  the  estate  (being  the  income  from  two  store- 
houses), while  the  will  had  given  him  the  income  from 
only  one  of  these  storehouses,  and  that  there  should  be 
expended  out  of  said  estate  upon  the  improvement  of 
said  houses  the  sum  of  |2,000. 

The  third  agreement  was  made  with  the  attorneys 
who  had  represented  the  executor,  and  this  stipulated 
that  f20,000  should  be  paid  out  of  the  estate  to  these 
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parties  as  compensation  to  the  executor  and  attorneys 
for  services  in  connection  with  tlie  estate 

It  thus  appears  that  Judge  Allen  stood  committed  to 
the  payment  of  these  sums  out  of  the  estate,  and  further 
to  distribute  to  Mrs.  Hudson  one-third  of  the  estate,  in- 
stead of  one-fourth,  to  which  she  was  legally  aititled  in 
case  of  the  intestacy  of  Miss  Wooten. 

It  also  appears  that  Judge  Allen's  fees  as  attorney 
had  been  agreed  upon  with  the  parties  whom  he  r^re- 
sented,  and  were  to  be  paid  by  them,  but  that  his  fees  as 
administrator  were  to  be  paid,  in  addition,  out  of  the 
estate.  The  decree  entered  by  the  county  judge,  in  re- 
fusing to  appoint  Judge  Allen,  states  the  following  as 
the  grounds  for  such  refusal,  to  wit:  That  the  dismissal 
of  the  contest  proceedings  "was  the  result  of  a  compro- 
mise settlement  entered  into  by  an  agreement  between 
these  petitioners,  on  the  one  part  and  the  attorney  for 
the  proponents  of  the  will,  on  the  other  part,  by  which  it 
was  agreed  and  stipulated,  what  should  be  the  distribu- 
tire  share  of  each  of  the  heirs  joining  in  this  petition,  six 
of  whom  are  minors,  and  it  was  also  agreed  what 
amount  should  be  paid  as  compensation  for  the  services 
of  the  said  executor,  now  dec^sed,  and  his  attorneys  in 
said  contest  suit;  and  it  not  appearing  to  the  satisfac- 
tion of  the  court  that  the  compromise  entered  into, 
whereby  said  suit  was  dismissed,  is  for  the  best  interests 
of  said  minors,  and  it  appearing  that,  at  the  time  said 
compromise  was  effected  and  said  suit  was  dismissed, 
that  said  estate  of  Mary  J.  Wuoten,  deceased,  was  not 
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represented  in  the  p«*son  of  anj  administrator,  and  it 
further  appearing  that  the  administrator  appointed  bj 
this  conrt  will  hare  presented  to  him  the  question  as  to 
the  propriety  of  carrying  out  the  terms  of  said  compro- 
mise settlement  and  it  further  appearing  that  said  peti- 
tioner, Jno  T.  All^,  is  one  of  the  attorneys  in  said  case, 
and  also  said  petitioner,  as  attorney,  entered  into  and 
dgned  said  compromise  settlement,  and  also  said  peti- 
tioner annonnced  npcm  the  hearing  of  the  application 
for  appointment  aa  administrator  in  this  cause  his  in- 
tention, if  appointed,  to  carry  oat  the  terms  of  said  com- 
promise settlement,  the  court  is  of  the  opinion  that  it 
wonld  not  be  proper  to  appoint  him  as  administrator." 

It  mnst  be  borne  in  mind  that  Judge  Allen  repre- 
sented seven-eighths  'of  the  entire  estate,  aft^r  making 
the  settlement  which  he  did  witii  Mrs.  Hudson. 

There  is  no  chaise  that  he  acted  corruptly  or  in  bad 
faith  in  making  the  compromises  which  he  made  in  or^ 
der  to  settle  the  contest  over  the  will. 

The  most  that.is  said  is  that  Judge  Allen  in  these  com- 
promises took  care  to  protect  his  own  interests  and 
those  of  his  client  to  the  full  extent,  and  that,  in  order 
to  effect  the  settlements  and  compromises,  he  diverted  a 
considerable  amount  of  the  estate  into  channels  into 
which  it  would  not  have  gone  if  Miss  Wooten  had  died 
intestate  and  these  compromises  had  not  been  entered 
into. 

Jndge  Allen,  In  his  examination,  stated  that  he  in- 
tended to  carry  ont  these  agreements,  because  he  liad 
114  Tenn— 20 


30G  TENNESSEE  REPORTS.  [Vol.  114 

Is  re  Wooten'B  Estate. 

made  tliem,  and  that  they  are  sach  contracts  and  agree- 
ments as  he  thought  ought  to  be  carried  out,  and  were  to 
the  best  interests  of  all  parties;  and  in  the  agreement 
with  Mrs.  Hudson  it  is  recited  that  he  may,  as  adminis- 
trator, file  a  bill  in  the  chancery  court  for  authority  to 
settle  and  diBtribute  the  estate  according  t6  the  agree- 
ment. 

It  is  evident  that  the  contest  over  the  will  was  a  stnb- 
bom  one,  and  the  fight  to  set  it  aside  was  a  serious  one — 
BO  mach  so  that  Judge  Allen  described  it  as  "the  fight 
of  his  life." 

It  is  evident  that,  if  the  will  had  not  been  set  asidc^ 
the  interests  of  all  the  heirs  and  distributees  would  have 
been  lost  to  them,  except  that  given  to  Mrs.  Hudson. 

There  can  be  no  doubt,  under  our  statutes  and  the 
holdings  of  onr  coarts,  but  that  the  nest  of  kin  has  the 
prior  right  to  administer;  and  the  question  presented  is 
whether  or  not  sach  next  of  kin  has  the  legal  right  to 
nominate  another  in  his  stead  to  act  as  administrator. 

Mr.  Schouler  on  Executors  and  Administrators  says: 
"Even  granting,  as  we  must,  that  the  court  Is  not  boand 
by  the  nomination  made  by  the  widow  or  the  kindred 
first  entitled  to  administer,  yet  the  wishes  and  prefer- 
ences of  those  having  the  greatest  interest  in  preservii^ 
the  estate  are  entitled  to  great  weight;  and  hence  the  ap- 
pointment, at  the  court's  discretion,  of  any  suitable  per- 
son upon  whom  the  next  of  kin  entitled  to  the  ofBce,  or  a 
majority  of  them,  may  agree,  is  highly  favored  in  Ameri- 
can practice — the  rights  of  more  remote  kindred,  credit- 
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OTf^  and  all  Btrangera  in  interest  being  poBtponed  to  their 
expressed  choice  accordingly." 

Again :  "Where  the  next  of  kin  reside  abroad,  their 
resident  nominee  may  receive  the  appointment;  any 
snch  attorney,  so  called,  however,  being  responsible  to 
all  parties  in  interest." 

Again :  "Inasmach  as  the  regular  administration 
of  estates,  whether  testate  on  intestate,  is  highly  favored 
at  the  present  day,  the  selection  of  third  persons  of  in- 
tegnty,  experience,  and  sagacity  for  such  responsible 
duties  must  often  be  most  desirable. 

"And  if  a  testator  makes  such  a  selection,  or  associ- 
ates another  with  his  next  of  kin  or  l^atees  in  the  trust, 
for  reasons  admittedly  sound,  there  seems  no  good  rea- 
son why  the  next  of  kin  themeelves,  if  the  estate  be  in- 
testate, shonld  not  exercise  a  corresponding  discretion, 
and  nominate  some  trustworthy  frioid,  rather  than  for- 
f^t  all  claim  to  administer  by  failing  to  qualify  person- 
ally for  the  office,"  Bchouler  (2d  Ed.),  pp.  146, 147,  sec- 
tion 113. 

The  same  writer  says  further:  "One  determining 
consideration  between  next  of  kin  in  cases  of  doubt  may 
be  their  relative  extent  of  interest. 

"But  another  important  one  is  the  confidence  reposed 
by  kindred,  and  hence,  in  cases  of  conflict,  it  is  not  infre- 
quent to  appoint  the  one  upon  whom  a  majority  of  the 
parties  in  interest  agree. 

"The  wishes  of  the  party  or  parties  having  the  lai^est 
amount  of  int^est  may  in  other  respects  preponderate 
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in  the  eelection  of  adminiatratop.  The  party  first  Ber- 
ing the  appointment  has  some  claim  to  preference. 
These  and  the  other  considerations  aJread;  set  forth, 
which  touch  rather  npon  perBonal  suitableness  or  compe- 
tency for  the  trust,  the  court  taking  jurisdiction  should 
duly  weigh,  where  controversy  has  arisen,  and  grant  the 
administration  to  such  party  or  parties  In  the  preferred 
class  as  shall  seon  most  proper.'*  Id.,  p.  142;  section 
110. 

Redfleld  on  Wills,  toI.  2,  p.  74,  section  13,  says: 
"Where  the  person  entitled  to  the  effects  of  the  de- 
ceased resides  out  of  the  State,  it  is  common  in  England 
to  grant  administration  to  the  attorney  in  fact  of  such 
person,  under  a  special  power,  and  to  express  in  the 
grant  that  it  is  for  the  nse  and  benefit  of  the  party  so  en- 
titled. But  such  administrator  and  his  sureties  are  re- 
sponsible to  the  party  and  to  all  parties  who  may  be  able 
to  show  ttiemselves  entitled  to  the  effecets  of  the  de- 
ceased, and  cannot  exonerate  himself  by  showing  per- 
sonal payment  to  the  person  for  whose  ben^t  the  ad- 
ministration  was  granted." 

Mr.  Schonler,  in  his  work  on  Wills,  p.  146,  section 
113,  says :  "The  appointment  at  the  court's  discretion 
of  any  suitable  person  npon  whom  the  next  of  kin  enti- 
tled to  the  ofBce,  or  a  majority  of  them,  agree,  Is  highly 
favored  in  American  practice ;  the  rights  of  more  remote 
kindred,  creditors  and  all  strangers  in  interest  being 
postponed  to  their  expressed  choice  accordingly.  Where 
the  next  of  kin  reside  abroad,their  resident  nominee  may 
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receive  the  appointment;  snch  attorney,  bo  called,  how- 
ever, being  responaible  to  all  parties  in  interest." 

Id  this  case  Mrs.  Hudson  ia  the  next  of  kin,  and  was 
a  resident  of  California,  and  she  joined  with  the  greater 
portion  of  the  more  remote  next  of  kin  in  asking  for  the 
appointment  of  Judge  Allen. 

We  have  several  instances  in  our  reports  where  the 
court  has  recognized,  if  not  affirmed,  the  appointment 
of,  the  nominee  of  the  next  of  kin. 

In  the  case  of  Feltz  v.  Clark,  4  Humph.,  79-83,  the 
court,  in  substance,  said  that  Clark,  the  nominee  of  a 
nonresident  next  of  kin,  would  not  be  removed  at  the  in- 
stance of  a  person  who  was  the  resident  next  of  kin,  af- 
ter he  had  marshaled  the  assets  of  the  estate,  paid  the 
debts,  and  partly  distributed  the  surplus. 

In  Varnell  v.  Loague,  9  Lea,  161,  the  court  held  that 
a  public  administrator  appointed  within  six  months  of 
the  death  of  the  intestate  should  be  removed  at  the  re- 
quest of  the  next  of  kin  and  the  nominee  of  the  next  of 
kin  should  be  appointed  in  his  stead.  The  court  in  this 
case  appears  to  put  the  nominee  of  the  next  of  kin  upon 
the  same  footing  as  the  next  of  kin  themselv^,  and  en- 
titled to  preference  in  administration. 

In  the  case  of  Phillips  v.  Green,  i  Heisk.,  350,  it  was 
held  that  the  widow,  in  exercising  her  preference  under 
the  law,  might  associate  with  herself  a  prudent  busi- 
ness man  to  act  with  her. 

While,  therefore,  we  would  not  hold  that  the  county 
court  must  in  any  event  appoint  the  nominee  of  the  next 
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of  kin,  yet  each  nominee  should  be  preferred,  and  iinlesa 
there  are  valid  reasons,  the  nominee  Bhoold  be  ap- 
pointed. 

In  other  words,  the  next  of  kin  is  entitled  to  haTe  snch 
nominee  appointed,  if  he  is  a  fit  and  suitable  person; 
and,  in  determininjif  the  question  of  fitness^  the  some 
roles  and  test  must  be  made  as  would  be  if  the  next  of 
kin  were  applying  in  person. 

It  does  not  appear  to  be  the  policy  of  our  laws  to  se- 
lect for  an  administrator  a  person  not  interested  in  the 
estate,  or  <me  whose  interest  is  not  antagonistic  to  that 
of  other  beneficiaries  in  the  estate. 

On  the  contrary,  the  leading  consideration  appears 
to  be  that  the  party  selected  should  hare  an  interest  in 
the  estate^  and  it  does  not  matter  if  such  interest  is  an- 
tagonistic to  that  of  the  other  ben^ciariea. 

Thus  the  widow  is  given  prefereaxce^  though  she  have 
an  interest  opposite  or  even  hostile  to  that  of  the  distrib- 
utees. The  next  of  kin,  come  next  without  regard  to  the 
magnitude  of  interest  he  has,  or  how  it  may  confiict  with 
the  interests  of  others.  Then  the  creditor  is  next  enti- 
tled, and  the  largest  creditor  has  preference,  though  his 
interest  is  necessarily  antagonistic  to  all  the  other  cred- 
itors, and  indeed  to  all  the  distribntees. 

We  think  the  appointment  of  Mr.  Frizzdl  was  unau- 
thorized, and  should  not  hare  been  made.  He  was  not 
an  applicant,  was  not  the  nominee  of  any  interest  in  tbe 
estate,  and,  it  appears,  was  not  acceptable  to  any  inters 
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est  in  the  eetat^  and  was  not  eligible  until  after  the  next 
.  of  bin  and  creditors  had  been  given  the  preference. 

His  appointment  appears  to  have  been  made  by  the 
county  judge  npon  his  own  motion,  without  the  knowl- 
edge of  any  of  the  parties  in  inteireBt,  and  without  giving 
them  any  opportunity  to  question  his  fitness.  The  bene- 
ficiaries, who  were  the  next  of  kin,  were  not  adviBcd  that 
Judge  Allen  would  not  be  appointed  nntU  the  county 
judge  brought  in  the  opinion  refusing  him,  and  in  the 
same  opinion  Mr.  Frizzdl  was  appointed.  No  opportun- 
ity was  given  then  to  the  next  of  bin  to  present  one  of 
their  number,  or  to  name  another  person,  or  take  any 
other  step  to  procure  an  acceptable  administrator;  but 
they  were  prevented  from  doing  so  by  the  snmmary  nam- 
ing of  Mr.  Frizzell,  without  their  previous  knowledge, 
consent,  or  concurrence  in  any  way. 

The  only  possible  interest  t^at  he  could  have  in  the  es- 
tate's administration  would  be  the  fees  and  emoluments 
of  the  ofBce  or  tmst 

No  opportunity  was  given  to  question  his  fitness  fen* 
the  place,  or  to  name  a  new  nominee  or  to  present  one  of 
the  next  of  kin  or  a  creditor. 

We  do  not  think  that  the  right  of  the  next  of  kin  to 
either  qualify  or  name  the  appointee  was  exhausted 
when  Judge  Allen  was  refused,  but  they  had  the  right  to 
be  notified  that  Judge  Allen  was  not  acceptable 
and  to  have  the  opportunity  offered  them  to  name  an- 
other appointee. 

Moreover,  the  creditors  of  Miss  Wooten  had  a  right 
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to  be  heard  before  the  coDotj  judge  should  take  an  out- 
sider and  appoint  him  to  the  office. 

We  are  of  opinion  that  Baxter  Smith  is  a  creditor  for 
some  amount,  in  the  sense  of  oar  statute  g:iTing  credit- 
ors a  preferential,  though  deferred,  right  to  administer. 

We  are  of  the  opinion,  therefore,  that  there  was  no  au- 
thority for  the  appointment  of  Mr.  Frizzell  at  the  time 
and  in  the  mann^  in  which  he  was  appointed,  and  his 
appointment  is  canceled  and  -set  aside,  as  administrate 
de  bonis  non. 

We  are  also  of  the  opinion  that,  under  the  facts  of  the 
case.  Judge  Allen  was  not  eligible  to  appointm^it  He 
does  not  stand  in  the  attitude  of  a  perstm  interested  in 
the  estate,  like  the  widow  or  next  of  kin  or  a  creditM*, 
but  he  occupies  the  position  of  an  attorney,  representing, 
it  is  true,  large  interests  and  the  bulk  of  the  estate ;  but 
at  the  same  time  he  is  obligated,  as  attorney,  to  carry  In- 
to effect  certain  agreements  which  divert  large  amounts 
of  the  funds  of  the  estate  into  channels  different  from 
the  ordinary  channels  of  distribution.  Not  only  is  he 
morally  obligated  to  enforca  these  agreements,  but  he 
has  openly  and  very  properly  arowed  his  purpose  to  do 
80. 

But  in  order  to  carry  these  agreements  into  effect  an 
administrator  should  have  the  sanction  of  a  court  of 
chancery,  and  an  administrator,  until  this  sanction  is 
given,  should  stand  indifferent  and  unembarrassed  by 
prior  obligations. 

In  making  these  rulings,  we  are  not  in  any  way  reflect- 
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ing  upon  the  integrity  of  character  or  business  qualifi- 
cations of  either  Judge  Allen  or  Mr.  Frizzell,  but  simply 
holding  that  they  are  not  persons  eligible  to  be  appoint- 
ed — Mr.  Allen,  because  of  his  attitude  as  attorney,  and 
his  relation  to  the  compromises  made,  and  Mr.  Frizzell, 
because  there  are  others  who  are  entitled  in  preference 
to  him,  and  because  his  appointment  was  not  In  conson- 
ance with  the  rules  in  such  cases;  and  the  same  may  be 
said  as  to  Mr.  Smith. 

The  judgment  of  the  circuit  court  will  therefore  be  af- 
firmed as  to  Allen  and  Frizzell,  and  reversed  as  to 
Smith,  and  the  cause  remanded,  with  copy  of  this  opin- 
ion to  the  circuit  court  of  Davidson  county,  with  instruc- 
tions to  issue  a  procedendo  to  the  county  court,  direct- 
ing the  judge  of  that  court  to  proceed  to  appoint  an  ad- 
ministrator de  bonis  non  of  the  estate  of  Mary  J.  Woo- 
ten.  In  making  said  appointment,  the  nest  of  kin  will 
have  preference,  unless  unfit  for  the  office;  next,  the  ap- 
pointee of  the  next  of  kin,  unless  unfit;  next,  the  lai^- 
est  creditor;  and,  in  default  of  these,  such  person  as  the 
county  judge  may  deem  most  suitable  and  proper,  in  ac- 
cord with  the  rules  herdn  laid  down. 

The  cost  of  the  proceeding  in  the  several  courts  will 
be  paid  by  the  administrator  pendente  lite  out  of  the 
funds  of  the  estate  in  his  handa 

Mb.  Justice  MgAustbb,  di^ents,  and  is  of  opin- 
ion that  the  appointment  of  Mr.  Frizzell  was  authorized, 
and  shonld  have  beem  affirmed. 
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Mb.  JvsncB  Wilebs  delivered  the  opinion  of  the 
Court.  A  petition  to  rehear  is  filed  in  this  case  and  is 
pressed  with  earneetoess,  zeal,  and  ability. 

It  is  said  that  the  contest  in  the  circuit  conrt  was  be- 
tween Judge  Allen  and  Mr.  Frizzell,  as  to  which  was  en- 
titled to  the  administration,  and,  the  court  having  de- 
termined that  Judge  Allen  was  indigible,  it  must  neces- 
sarily follow  that  Mr.  FrizzelL  should  be  appointed,  and 
hence  that  the  result  reached  by  the  court  is  incorrect, 
even  if  its  holding  upon  the  law  be  correct. 

While  the  language  of  the  court  in  the  original  opin- 
ion is  subject  to  some  verbal  criticism,  it  clearly  ap- 
pears that  the  court  considered  the  question  before  it  to 
be  whether  either  Judge  Allen  or  Mr.  Frizzdl  was  enti- 
tled to  the  administration,  and  not  which  of  the  two 
was  entitled  to  administration,  and  excluding  everybody 
else  from  consideration. 

The  applicaton  for  the  appointment  of  Judge  Allai 
was  made  by  a  petition,  and  this  petition  was  presented 
by  Mra  Hudson,  the  next  of  kin,  and  by  other  parties 
more  remotely  next  of  kin,  representing  seven-eighths  of 
the  entire  estata  The  petition  was  for  the  appointment 
of  an  administrator  de  bonis  non,  and  Judge  Allen  was 
nominated  for  the  appointment.  He  had  been  selected 
by  the  next  of  kin,  and  they  claimed  the  right  to  make 
the  nomination.  The  county  judge  denied  them  this 
right  They  did  not  desire  to  abandon  their  nomina- 
tion, but  preferred  to  appeal  to  a  higher  conrt;  and  this, 
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we  think,  they  had  a  right  to  do,  instead  of  being  forced 
to  finrrender  tiieir  choice  and  name  anoth^.  The  jadg- 
ment  of  Hie  coanty  judge  rejecting  the  nominee  of  the 
next  of  kin  on  acconnt  of  his  ineligibility  was  not  a  fl- 
nality.  The  next  of  kin  had  the  right  to  bring  their 
choice  before  a  higher  court,  and  have  that  court  pass 
upon  the  eligibility  of  the  nominee. 

The  court,  in  declaring  Judge  Allen  ineligible,  in  the 
flame  order  appointed  "Mr,  Frizzdl.  From  this  order 
the  next  of  kin  appealed,  and  the  appeal  la  specific  in 
stating  that  it  is  from  the  decree  rejecting  J\i6ge  Allen, 
and  also  from  the  decree  appointing  Mr.  Frizzell. 

The  action  of  the  county  judge  in  appointing  Mr. 
Frizzell  in  the  same  order  and  at  the  same  time  left  no 
opportunity  to  the  next  of  kin  to  present  any  other  nom- 
inee, and  there  remained  no  alternative  but  to  appeal. 

We  think  that  the  action  of  the  next  of  kin  in  stand- 
ing by  their  choice  until  his  eligibility  should  be  passed 
on  by  a  revising  court  was  not  a  waiver  of  their  right 
to  make  another  nomination  in  the  evea£  the  revising 
court  should  declare  him  ineligible ;  nor  was  their  right 
of  choice  ^hansted  by  Uie  fact  that  their  choice  was 
held  to  be  ineligible  by  the  revising  court 

It  is  said  that  the  court  did  not  notice  section  3939  of 
Shannon's  Compilation,  and  this  is  true. 

That  section  applies  to  a  case  where  there  are  more 
than  one  next  of  kin  of  the  same  degree  applying,  and 
provides  that  the  court  may  select  between  them. 
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It  mast  mean  next  of  kin  in  the  eame  d^ree,  and  not 
in  different  degrees. 

The  condition  provided  for  by  section  3939  was  not 
presented  hy  the  record,  and  hence  the  section  was  not 
considered,  because  it  was  believed  to  be  not  applicable. 

We  do  not  understand  this  present  case  to  be  one  for 
the  removal  of  Mr.  Prizzell  after  he  had  been  regularly 
appointed,  and  by  a  collateral  proceeding,  but  it  is  an 
attempt,  by  the  aid  of  the  revising  court,  to  prevent  the 
consummation  of  his  appointment 

His  appointment  was  set  aside  by  the  appeal,  and 
stands  as  if  it  bad  never  been  made,  and  was  finally 
canceled  by  the  effect  of  the  decision  of  the  revising 
court. 

We  do  not  mean  to  hold  that  the  next  of  kin  may, 
without  limit,  insist  upon  malting  appointment  after 
appointment,  hut  this  right  of  appointment  is  limited 
within  reasonable  bounds,  but  at  the  same  time  so  as 
not  to  cut  off  the  reasonable  exercise  of  the  right  to 
make  appointment. 

We  have  made  some  verbal  alterations  in  the  original 
opinion,  so  as  to  make  its  language  less  liable  to  mis- 
construction, but  have  not  in  anywise  changed  its  effect 
and  holding ;  nor  do  we  see  any  reason  to  do  so,  after 
a  careful  examination  of  the  petition  to  rdiear,  and  the 
petition  is  dismissed. 

Mb.  JusncB  McAusTEB  does  not  concur. 
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FEANK     MCGaVOCK     V.    VlHGINIA-OABOUiNA     ChEMIOAI. 

Company. 
(Nashville.     December  Term,  1904.) 

1.    mmXTO  ZiXASXS.    Xi^Bsae  cannot  twmmat«,  because  min- 
aUe  qaontttjr  ia  foimd  in  pocket*  and  not  in  atratUIed  lay^ 

A  lease  of  rlgbt  to  mine  and  take  phosphate  rock  from  the  lea* 
sor'a  land,  witli  the  right  In  the  lessee  to  terminate  the  lean 
upon  exhaustion  ot  the  mlnable  quaotity  of  said  rock,  cannot  be 
abandoned  hj  the  lessee  merely  becauiie  the  rock  ia  found  In 
pockets  and  not  in  stratlfled  lasers,  if  the  rock  is  sumdeat  In 
Quantity  in  either  fonn,  especially  where  the  lessee  had  made 
repeated  examinations  and  testa  of  the  property  before  the 
lease  contract  waa  made,  and  waa  familiar  with,  and  better 
able  to  Judge  of,  the  rock  than  the  lessor. 
9.  BAKS.  QniaUty  of  ore  muat  be  referred  to  experts  as  provid- 
ed in  contract  as  condition  precedent  to  termination  of  lease 

Under  a  lease  of  the  right  to  mine  and  take  phosphate  rock  from 
the  leesor'B  land,  with  a  provision  that,  on  exhaustion  of  the 
rock  of  a  certain  quality,  the  lessee  may  terminate  the  lease, 
and  if  the  quality  of  rock  should,  at  aay  time,  be  called  to  ques- 
tion by  the  lessee,  the  matter  should  be  referred  to  and  set- 
tled by  certain  referees;  the  lessee  has  no  right  to  terminate 
the  lease  contract  on  the  ground  of  Inferiority  of  the  rock  un- 
til the  Inferiority  has  been  tested  by  the  experts  named  In  the 
contracts,  as  a  condition  precedent  to  the  termination  of  the 
lease  contract  by  the  lessee. 

Cases  cited  and  approved:  Wadsworth  t.  Smith,  L,  R.,  6  Q.  B., 
332;  Hanley  t.  Walker.  79  Mich.,  607. 

Cases  cited  and  distinguished ;  Manufacturing  Co.  t.  Collier,  91 
TemL,  E2S:  Hamilton  t.  Insurance  Co.,  136  U.  B.,  S42. 
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FROM  DAVIDSON. 


Appeal  from  the  Obancery  Court  of  Davidson  County. 
— John  Allison,  Chancellor. 

M.  H.  Mgbks  and  H.  B.  Howeu^  for  complainant 

John  A.  Pitts,  J.  0.  Beadpobd  and  Fibman  Smith, 
for  defendant 


Mb.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

Plaintiff  made  a  lease  upon  his  land,  to  mn  for 
twenty  years,  to  the  defendant  company,  with  a  right  of 
renewal.  The  terms  of  the  lease  gave  the  defendant  ex- 
clusive right  to  mine  and  take  phosphate  rock  from  the 
land,  except  certain  residence  portions,  and  to  construct 
roads,  tramways,  huildings,  machinery,  etc.  The  com- 
pany agreed  to  pay  a  royalty  to  the  lessor,  of  twenty-five 
cents  per  ton,  on  all  phosphate  rock  mined  and  removed 
from  the  premises  which  contained  not  less  than  sixty- 
five  per  cent  of  bone  phosphate,  and  not  more  than  four 
and  one-half  per  cent  of  oxide  of  iron  and  alamina. 
The  minimum,  however,  was  to  be  f  4,500  per  annum,  or 
f If  125  per  quarter;  and,  in  case  mining  was  suspended. 
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CO*  the  royalty  on  the  rock  mined  should  not  in  any  qnar- 
ter  equal  the  installment  of  f  1,125,  it  was  nevertheless 
to  be  paid. 

The  farm  was  incmnhered  by  a  mortgage  debt  of 
122,000,  due  to  one  Alex.  Perry.  By  one  of  the  sections 
of  the  contract,  it  was  provided  that  the  royalty  to  be 
paid  by  the  said  Virginia-Carolina  Chemical  Company 
should  be  applied  as  follows :  (1)  To  the  taxes  accrued 
and  lawfully  due  upon  the  leased  premises;  (2)  to  the 
interest  accruing  and  due  upon  the  mortgage  debt;  and 
(3)  |2,500  per  year  upon  the  principal  of  said  mortgage 
debt  for  five  years;  said  payments  to  be  made  by  the 
lessee  directly  to  the  mortgagee ;  the  balance  of  said  roy- 
alty during  Oie  next  five  years  to  be  paid  to  the  l^sor 
OT  his  order.  The  lessee,  Vii^inia-Carolina  Chemical 
■  Company,  agreed  to  protect  the  lessor  against  foreclos- 
ure of  said  mortgage  for  and  during  said  period  of  five 
years,  for  the  balance  due  thereon,  after  applying  the 
payments  as  provided,  in  case  rock  of  the  standard  qual- 
ity, as  described  in  the  contract,  should  not  sooner  be- 
come exhausted;  and  in  case  such  rock  should  become 
exhausted  within  that  period,  and  the  lessee  should 
avail  itself  of  the  option  given  to  terminate  the  lease  on 
that  account,  then  in  that  event  the  lessee  agreed  to 
give  to  the  lessor  twelve  months  from  such  termination 
of  the  lease  in  which  to  arrange  for  the  payment  of  sach 
mortgage  debt. 

The  company    took  up  the  mortgage  upon    the    land, 
and  had  it  and  the  notes  of  McGavock  transferred  to  it 
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It  then  claimed  that  the  rock  was  exhansted,  and  that 
it  had  a  right  to  cancel  the  mining  contract,  and  to  fore- 
close the  mortgage  which  had  been  transferred  to  it 

Prerions  to  this  it  had  mined  and  shipped  1,651  tons 
of  rock.  Thereupon  this  bill  was  filed  to  enjoin  the 
company  from  foreclosing  the  mortgage,  to  enforce  the 
terms  of  the  contract,  and  to  have  damages  for  its 
breach. 

The  controversy  as  to  whether  the  contract  had  been 
breached,  or  not,  was  made  by  the  coart  of  chancery 
appeals  to  turn  upon  the  proper  constraction  of  one 
provision  of  the  lease  contract. 

This  provision  is  in  the  following  words  and  figures : 

"In  case  the  quality  of  the  rock  being  at  any  time 
called  in  question  by  the  lessee,  the  same  shall  be  re- 
ferred to  and  settled  by  one  of  the  following  referees,  ■ 
in  the  order  herein  named — to  wit :  Prof.  W.  H.  Hol- 
linshead,  of  Vanderbilt  University ;  Shepard  Ijabora- 
tory,  of  Charleston,  South  Carolina;  and  Pratt  Labora- 
tory, of  Atlanta,  Georgia — the  expense  of  such  examina- 
ttt>n  and  test  to  be  paid  by  lessor  and  lessee  in  equal 
parts,  and  such  test  to  be  conclusive  upon  both  parties. 
The  lessee  shall  not  be  required  to  pay  for  any  rock 
which  shall  not  come  up  to  the  standard  above  prescrib- 
ed, when  the  quality  shall  have  been  tested  in  the  man- 
ner above  stated  ;  and  if,  at  any  time,  the  rock  upon  said 
premises,  coming  up  to  said  standard,  shall  become  ex- 
hausted, the  said  lessee  shall  have  the  right  to  terminate 
this  lease  and  all  further  obligations  resting  apon  him 
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under  this  contract,  except  as  hereinafter  stated  in  ref- 
»ence  to  the  mortgage  hereinafter  mentioned." 

The  controlling  finding  of  the  court  of  chancery  ap-. 
peals,  construing  this  provision  of  the  contract,  is  in 
these  words,  ta^en  from  the  opinion  on  the  motion  to 
r^ear: 

"In  oth»  vordB,  the  essential  and  fundamental  pred- 
icate  of  our  opinion'  was  our  finding  that  the  phosphate 
rocb  npon  the  premises  of  complainant  had  not  been 
exhausted,  with  respect  to  its  minable  quantity,  and  its 
qoality  had  not  been  shown,  in  the  way  provided  for  by 
the  contract,  to  he  of  a  grade  not  in  accord  with  the 
stipulations  of  the  contract,  and  that,  until  this  is 
shown  by  an  actual  test,  by  analyzing  in  the  way  and 
mode  provided  for  in  the  contract,  the  defendant  bad  no 
right  to  abandon  it  .  .  .  We  must  be  permitted  to 
say  that,  in  our  opinion,  the  learned  counsel  of  peti- 
tioner, the  defendant  company,  misapprehends  to  some 
extent,  and  to  a  material  extent,  the  basis  and  underly- 
ing fiict  upon  which  we  decided  this  case.  As  stated, 
the  fundamental  predicate  of  our  opinion  was  and  is 
that  the  proof  shows  that  there  is  phosphate  rock  on  the 
premises  of  complainant,  in  minable  quantities,  and 
that  the  quality  of  the  rock  has  not  been  shown  to  be 
inferior  in  grade  to  that  specified  in  the  contract,  in  the 
maimer  and  under  the  test  provided  for  in  the  contract, 
and  that  until  it  is  ascertained  to  he  of  an  inferior 
grade,  in  the  way  and  manner  thus  provided  in  the  con- 
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tract,  the  defeodant  company  has  no  right  to  abandon 
the  contract." 

Ck>nn8el  for  the  company  thns  state  their  objectiMi 
to  the  holding  of  the  coart  of  chancery  appeals: 

"Our  first  objection  to  the  conclusions  of  the  court  of 
chancery  ^peals  is  that  it  decides  that  the  Vii^inia- 
Carolina  Chemical  Company  could  not  abandon  the  con- 
tract until  after  the  quality  of  the  rock  on  the  premises 
had  been  submitted  for  analysis  to  the  referees  >nained 
in  the  contract,  and  its  quality  had  been  determined  to 
be  inferior  to  that  prescribed  in  the  contract.  In  other 
words,  the  court  hc^da  that  the  contract  prescribes  a 
tribunal  for  the  determination  of  the  question  of  qual- 
ity, and,  until  that  tribunal  acts,  the  lessee  could  not  put 
'  an  end  to  the  contract,  although  it  otherwise  appeared 
that  the  rock  was  exhausted. 

In  other  words,  the  conclusion  of  the  court  of  chan- 
cery appeals  is  that  the  inferior  quality  of  the  rock  can 
be  determined  in  no  othor  way  than  that  prescribed  in 
the  contract,  namely,  by  submitting  the  rock  to  a  test  by 
the  chranicat  experts  named  therein,  and  that  the  ter- 
mination of  the  contract  by  the  lessee  must  await  the 
determination  by  the  ref«%es  of  the  question  of  the 
quality  of  the  rock. 

"We  think  this  conclusion  Is  erroneous,  for  serraul 
reasona  This  is  not  a  condition  precedent,  but  is  a 
collateral  stipulation,  merely.  The  Vii^inia-Carolina 
Chemical  Company  was  not  obliged  to  resort  to  this 
method  of  determining  ihe  quality  of  the  rock,  bnf^  if 
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t3ie  qnalit?  proved  to  be  deflciemt,  and  that  fact  was  as* 

certained  in  anj  other  way,  the  lessee  had  the  right  to 
tenainate  the  contract,  and  to  establish  the.  fact  by 
proof  aHunde." 

'  Inasmnch  as  the  court  of  chancery  appeals  have  not 
fonn^  the  fact  whether  minable  rock  of  requisite  quality 
exists  on  the  land  to  satisfy  the  requirements  of  the 
contract^  and  have  stated  their  inability  to  do  so,  and 
have  based  their  action  upon  their  construction  of  the 
contract,  the  qaestion,  so  far  as  it  is  presented  to  us,  is 
whether  th^  construction  is  the  proper  one;  and,  if 
so,  hare  they  made  tiie  proper  decree  thereon? 

The  question  before  as  is  tiierefore  brought  within 
narrow  limits. 

There  can  be  no  qnestion,  nnd^  the  flndlug  of  the 
court  of  chanco^  appeals,  but  that  a  But&ci^it  quantity 
of  minable  rock  exists  upon  the  land  to  satisfy  the  con- 
tract, and  the  only  question  is  whether  that  sufQciency 
is  of  the  prescribed  quality. 

We  are  of  opinion  that  the  fact  that  the  ore  is  found 
in  pockets,  and  not  in  stratified  layers,  and  may  there- 
fore be  more  difficult  to  mine,  can  in  no  wise  affect  the 
merits  of  the  controversy,  if  the  ore  is  sufficient  in  quan- 
tify in  either  form ;  and  especially  is  this  so  when  it  ap- 
pears that  the  company  made  repeated  examinations 
and  tests  of  t^e  property  at  different  places  beftve  they 
made  the  lease  contract,  and  were  as  familiar  with,  and 
better  able  to  jndge  of,  the  ore  than  complainant  was. 

So,  that  the  qnestion  recurs,  is  the  <n%  of  the  qualify 
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Btipniated  tor  in  the  contract,  and  can  tluB  (act  be  as- 
certained in  any  other  way  than  that  prescribed  by  the 

contract? 

The  clause  in  the  ccmtract  which  raises  the  contro- 
versy contains  two  provisiona,  both  lor  the  benefit  of  the 
lessee — one  fixing  the  ta-ms  on  which  the  lease  may  be 
put  an  end  to,  and  the  other  providing  that  for  n>ck  of 
an  inferior  quality  the  lessee  shall  not  be  required  to 
pay — bat  both  are  dependent  upon  the  fact  of  lufCTioritj 
in  the  rock ;  the  latter  relating  alone  to  the  rock  already 
mined,  and  for  which  pay  is  donanded,  while  the  forma 
goes  fnrtb^,  and  touches  upon  the  quality  of  the  rock> 
whether  mined  or  not.  One  provision  relieves  the  com- 
pany from  paying  for  inferior  rock,  although  it  has  been 
mined;  and  the  other  relieves  it  from  c(»itinuing  to 
mine  if  the  rock  mined  and  to  be  mined  is  infericMr,  bo 
that  the  quantity  and  quality  cannot  be  obtained. 

The  determinative  finding  of  the  court  of  chancery 
appeals  is  that  the  rock  exists  in  sufficient  quantity,  but 
that  its  quality  has  never  been  tested  by  the  parties  in 
the  mode  called  for  by  the  contract;  and,  until  tfaua 
tested,  and,  by  the  test  prescribed,  discovered  to  be  of  an 
inferior  grade,  and  not  up  to  the  quality  called  for  by 
the  contract,  the  defendant  company  had  no  right  to 
terminate  the  contract  because  of  any  assumed  inferior 
quality  of  the  rock,  or  because  such  inferiority  appeared 
otherwise  ihan  by  such  test. 

In  other  words,  the  company  had  no  right  to  termin- 
ate the  contract  on  the  ground  of  inferior  rock  until 
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that  inferiorily  was  fairly  trat«d  and  found  to  eadst  by 
the  espertB  named  in  the  contract,  and  in  the  order  In 
which  Uiejr  are  named. 

The  coDFt  of  chancery  appeals  therefore  reversed  the 
holding  of  the  chancellor,  and  remanded  the  cause  for 
the  purpose  of  enabling  operations  to  be  parsaed  on  this 
farm  in  mining  rock  in  accordance  with  the  terms  of  the 
contract,  and  directing  tiiat  rock  properly  selected  and 
prepared  shonld,  In  the  presence  of  both  parties,  be  sub- 
mitted to  the  tests  of  the  experts  named  in  the  contract, 
in  tiie  order  in  which  th^  are  named,  or  such  other 
chemists  as  may  be  agreed  on,  and  until  the  inferiority 
of  the  rock  should  be  thus  demonstrated,  and  that  rock 
of  the  proper  grade  and  in  minable  quantities  be  dem- 
onstrated not  to  exist,  the  company 'should  continue  to 
be  charged  witii  the  royalty  provided  by  the  contract, 
to  be  credited  on  the  mortgage  hdd  by  the  company. 

We  are  of  opinion  that  the  court  of  chancery  appeals 
is  carrect  in  its  disporation  of  the  matter. 

The  parties,  when  entering  into  this  contract,  fore- 
saw that  a  question  might  arise  as  to  the  quality  of  the 
rock  which  the  mines  were  prodncing.  In  advance  of 
such  question,  and  in  ord^  to  settle  the  same,  it  was 
agreed  that  the  matter  of  quality,  if  called  in  question 
by  the  lessee,  should  be  settled  by  one  of  certain  experts, 
naming  them,  and  the  order  in  which  they  were  to  act. 

The  caae  is  not  the  same  as  Cole  Mfg.  Co.  v.  Collier^ 
91  Tenn.,  525, 19  S.  W.,  672,  30  Am.  St  Rep.,  898,  nor 
Hamilton  v.  Ins.  Co.,  136  U.  8.,  242, 10  Sup.    Ct,    946, 
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34  L.  Ed.,  419,  in  which  it  was  held,  In  substance,  in 
insarance  contracts,  that  in  case  of  a  breadi  the  parties 
woold  submit  thdr  differ^ices  in  adjostment  to  arbitra- 
tion, and  in  which  the  conrt  held  that,  nnless  so  ex- 
pressly proyidtid,  the  agreement  to  arldtrate  was  not  a 
CMidition  precedent  to  a  right  to  eae. 

The  stipnlati<m  in  the  present  contract  is  not  for  a 
sabmission  to  arbitration  of  the  rights  of  the  partiefl  in 
consequence  of  a  breach  of  a  contract,  but  it  is  a  stipnla- 
tion  naming  experts,  who,  after  teats  applied,  shall  de- 
termine whether  the  lessee  has  a  right  to  refuse  to  cany 
on  his  contract,  and  this  depends  upon  the  result  of 
their  testsL 

-  It  more  nearly  asidmilates  itself  to  the  case  whrare 
parties,  in  advance^  agree  to  refer  anj  matter  to  the  de- 
cision of  an  architect,  engine^*,  or  othef  exp^t,  and 
name  the  person  to  decide  the  question. 

In  all  such  cases  it  is  uniformly  hdd  that  the  submis- 
sion provided  for  must  be  carried  out,  the  test  applied, 
and  the  result  reached  as  a  condition  precedent  to  do 
the  thing  about  which  controT^sy  exists.  2  Am.  and 
Eng.  Ency.  Law,  p.  582,  and  notes;  Wadsworth  v. 
Smith,  L.  B.,  6  Q.  B.,  332 ;  Baniey  v.  Walker,  T9  Mich., 
607,  45  N.  W.,  57,  8  L.  B.  A.,  207;  3  EUiott  on  Bail- 
roads,  1059. 

This  Tiew  of  the  case  is  not  only  based  upon  author- 
ity, but  upon  reason. 

The  parties,  in  advance,  agree  as  to  the  manner  in 
which  the  testa  are  to  be  made,  and  by  whom. 
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It  afforda  to  each  the  assurance  of  expert  evidence, 
which  the^  eridently  deem  ia.oet  trustworthy  and  relia- 
ble. 

Neither  has  a  right  to  sobstitnte  a  different  test  rar 
different  persons. 

It  is  to  be  presumed  that  the  parties  liave  selected  the 
best  testa  Whether  they  hav^  or  not,  they  have  agreed 
npon  them,  and  neither  party  can  depart  from  this 


The  wisdom  of  having  sach  a  tribanal  Is  ezemplied  in 
this  case,  in  which  the  court  of  chancery  appeals  report 
that  after  examining  a  vast  mass  of  testimony,  con- 
tained in  four  volumes,  of  many  hundred  pages,  they 
are  unable  to  decide  the  disputed  question  of  quality. 

The  mode  pointed  out  in  the  contract,  and  which  that 
court  directs  to  be  observed,  is  plain  and  simple,  and  ot 
all  means  most  easily  put  in  practice,  and  is  in  accord 
with  the  contract. 

We  are  of  opinion,  therefore,  that  the  holding  of  thei 
court  of  chancery  appeals  is  entirely  and  eminently  cor- 
rect, and  their  decree  is  afBrmed. 
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HASBIB   &   COLB   BB08.    V.    COLUMBIA   WATEB   &   LIGHT 

(Company.* 

(Nashville.     December  Term,  1904.) 

1  BXS  ASJUSIOATA.  Xdantity  Of  putiM  in  suna  oapsci^ 
or  cluu«ct«r  U  Maantial;  caa«  in  ludgmont. 
It  la  auentlal  to  tbe  Bncceastnl  defensa  of  former  adjadtcatloii 
that  the  parties  most  be  Identical  and  fn  the  aame  capacit7  or 
character  In  both  suits;  and,  therefore,  where  a  partnership 
firm  sues  In  the  flrm  name  aa  a  foreign  corporation,  and  the 
suit  1b  dlsmlBsed  for  failure  to  comply  with  the  requlroneats 
of  the  statute  prerequisite  to  foreign  corporations  doing  bnsl- 
nesa  here,  such  dismissal  Is  not  a  bar  to  a  subsequent  suit  on 
the  same  cause  of  action  bj  the  Individual  memhars  of  the 
partnership,  where  It  Is  shown  that  the  designation  of  the  part- 
nership flrm  aa  a  corporation  waa  bj  mistake  of  tact  (Port, 
pp.  314  840.) 

Cases  cited  and  approved:  Railroad  ▼.  Atkins,  3  Lea,  24S;  Hel- 
ton T.  Pace,  103  Tenn.,  484;  Harris  v.  Water  ft  Light  Co.,  108 
Tenn.,  245;  Bank  t.  Smltb,  110  Tenn.,  339;  Hathbone  t.  Eooney, 
68  N.  T.,  463;  HcBumle  v.  Seaton,  111  Ind.,  68;  Caruth  T. 
Qrlgsby,  G7  Tex.,  2ES;  Landon  t.  Townshend,  112  N.  T.,  98;  H» 
Nutt  V.  Trogdeu,  29  W.  Va.,  4S9;  Morrison  t.  Clark,  89  He.,  108; 
Bank  v.  Sbuler,  153  N.  T..  168;  BetQs  v.  Cone,  S7  Colo.,  478; 
LoftU  T.  Marshall,  134  Cal.,  394;  HcCaU  t.  Jones,  71  Ala..  368; 
Tlemeir  r.  AbboU,  46  Wis.,  320;  Tiffany  t.  Stewart,  60  Iowa, 
307;  Smith  T.  Auld,  31  Kan.,  262;  Richardson  t.  Richards,  8< 
Ulnn.,  IIL 


*As  to  llabUitj'  for  loss  by  Are  due  to  lack  ctf  adequate  water 
supply,  sM  note  to  Howsmon  t.  Trenton  Water  Co.  (Ho.),  S3  L 
R.  A.,  146. 


I 
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S.  8A1CB.  Deciaion  on  tha  merits  is  essential;  case  In  ludgrmmt. 
It  la  eefieiiUal  to  tbe  snocessful  defense  of  former  adjudication 
that  tbe  former  Judgment  must  have  been  u[)on  tbe  merits;  and, 
tberefore,  tbe  dUmtseal  of  a  ault,  because  it  tucoirectly  ap- 
peared of  record  that  one  <rf  tbe  necessary  parUea  plalntUt  was 
a  foreign  coriwFatlon  wblcb  bad  not  complied  wftb  tbe  re- 
quirements of  tbe  statute  prerequisite  tor  the  maintenance  of 
suits  by  foreign  corporatlonB,  1b  not  on  tbe  merits  and  Is  not 
res  adjudlcata.    IPott,  pp.  8S4,  339,  840.) 

Cases  cited  and  approved:  Hoggatt  t.  Wblte,  2  Swan,  265; 
Hurst  V.  Means,  2  Sneed,  646;  Hughes  t.  United  States,  4  WaU., 
232. 

S.  ASMISSIOHS.  In  answom  pleadings  by  innocent  mistake 
do  not  conclude  the  parties,  when. 
AdmlBslovs  bj  mistake  Innocently  made  in  unsworn  pleadings 
wblcb  have  worhed  no  detriment  to  the  adverse  party  will  not 
estop  such  admltter  to  show  tbe  truth  In  a  subsequent  suit;  as 
where  a  partnership  firm  erroneously  admitted  that  It  was  a 
foreign  corporation,  and  the  suit  is  dlsmiBsed  for  failure  to  com- 
ply with  the  requirements  of  the  statute  prerequisite  to  main- 
tenance of  suits  by  foreign  corporations,  tbe  members  of  such 
partnership  Arm  are  not  estopped  to  bring  a  subsequent  suit  on 
tbe  same  cause  of  action.     IPoat,  ^.  340,  841.) 

Cases  cited  and  approved:  Hamilton  v.  Zimmerman,  B  Sneed, 
39;  McL.emore  v.  Railroad,  111  Tenn.,  689. 

4.  FROXIIU.TS  OAUBB.  TaUure  to  furnish  water  solBcient  to 
extingnish  flies  witliin  the  terms  of  the  contract. 
Where  a  water  company  agreed  to  supply,  at  all  times  an  amount 
of  water  sufficient  to  extinguish  flree.  Its  failure  to  do  so, 
which  resulted  In  the  destruction,  by  flro,  of  proper^  within 
the  contemplation  of  tbe  contract,  was  tbe  proximate  cause  of 
the  loss.    CPo^,  p.  841.) 
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0,    DAXAGES,     For  low  of  proput;  by  flns  lor  lallnr*  to  im- 

aUh  water  «■  coatracted^sro  not  too  T&gD«  uid  indatermlnat* 
to  aathorii*  %  rocoTory. 
Wliere  a  water  cxnnpan;  contracts  to  Bapply,  «t  all  tlmea  an 
amonnt  of  water  aufficlent  to  ezUngnlBh  flres,  and  a  loss  reanlt* 
from  destruction,  by  fire,  of  property  within  tbe  contempla- 
tion of  the  contract,  by  Ita  failure  to  famish  the  water,  the 
claim  of  damages  for  the  breach  of  the  contract  is  not  too  Taffae 
and  Indeterminate  to  anthorlee  a  recovery.    (Poir,  pp.  S41,  342.) 

6.  ******  Por  breach  of  contract  to  fomiali  water  for  extln- 
piIshmMit  of  fires  la  the  ralne  of  the  property  destroyed,  and 
not  merely  the  yalue  of  the  water  that  should  have  been  fiu^ 
nUbed. 
Where  a  water  company  contracts  to  supply,  at  all  times  an 
amount  of  water  sulllclent  to  extinguish  fires,  and  a  loss  results 
from  deHtructlon,  by  fire,  of  property  within  the  contemplation 
of  the  contract,  by  Its  failure  to  furnish  the  water,  the  measure 
ol  damages  is  full  indemnity  for  the  lose  resoltlng  from  the 
breach,  and  not  merely  the  value  of  the  water  which  should 
nave  been  furnished  under  the  contract    iPott,  pp.  Sii,  SM.) 

Cases  dted  and  approved:    State  t.  Ward,  9  Kels.,  191;  Foster  t. 
Water  Co.,  3  Lea,  4S;  Chlsholm  y.  Canopy  Co.,  Ul  Tenn.,  S03. 


FBOH  HATTRT. 


Appeal  from  the  Chancery  Court  of  Manry  Ooxinty.— 
Wai/teb  S.  Bbaadbn,  Chancellor. 

H.  P.  FiGDBBs,  J.  B.  KoLbmobb  and  O.  T.  Hughes, 
for  complainanta 

T.  M.  Stbgbr  and  W.  S.  Flbbung,  (or  defendant 
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Me.  Chief  Jdstiob  Beabd  delivered  the  opiniaa  of 
the  Court. 

The  bill  in  this  case  was  dismisBed  npon  the  ground 
that  the  issueis  presented  by  it  had  been  detearmined 
against  the  complainants  by  a  court  haying  jurisdiction 
of  the  subject-matter  and  of  the  parties.  The  facts  upon 
which  this  decree  of  dismissal  rests  are  as  follows :  In 
1903  N.  H.  Harris,  IL  Harris,  and  Cole  Bros.,  styling 
themselves  as  the  flrm  of  Harris  &  Cole  Bros.,  brought 
a  suit  in  the  circuit  court  of  Maury  county,  for  the  use 
of  themselves  and  certain  fire  insurance  companies 
named  therein,  against  the  Columbia  Wat^  &  Light 
C<»apauy.  In  their  declaration  the  plaintiffs  alleged 
that  Cole  Bros.,  a  member  of  the  firm,  was  a  corporation 
organized  under  the  laws  of  the  State  of  Iowa,  and  that 
the  flrm  so  constituted  was  engaged  In  the  lumber  busi- 
ness in  the  city  of  Columbia,  in  this  State,  and  that  on 
their  yards  in  that  city  they  had  stored  large  quantities 
Of  lumber,  and  had  erected  for  the  use  of  their  business 
costly  buildings,  in  which  they  were  operating  much 
valuable  machinery.  The  declaration  further  allied 
that  the  firm  of  Harris  &  Cole  Bro8<  had  entered  into  a 
contract  with  the  defendant  company  whereby,  for  a 
consideration,  that  company  agreed  and  obligated  itself 
to  famish,  at  tiie  fire  plugs  located  on  the  premises  of 
the  firm,  an  ample  supply  of  wat^  at  all  times  adequate 
in  force,  volume,  and  quantity  to  produce  a  stream  of 
water  flowing  through  hose  and  fire  nozzles  to  throw 
upon  the  building^  lumber,  material,  and  machina^' 
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Bufflcient  to  eztinguiah  any  and  all  fires  that  might  orig- 
inate or  be  nptm  the  premises.  The  declaration  further 
alleged  that,  after  the  making  of  this  contract,  fire  orig- 
inated on  the  premises  of  this  firm,  and  that  by  reason 
of  n^lect  and  failare  of  the  defendant  company  to  have 
and  keep  a  sufficient  supply  of  water  for  use  In  the  ex- 
tinguishment  of  fire,  as  it  was  bound  to  do  by  the  con- 
tract referred  to,  the  lumber,  material,  buildings  and 
machinery  of  this  firm  were  consumed,  so  that  the  loss 
accruing  to  the  firm  therefrom  was  |50,000.  The  plain- 
tiffs also  avored  that  at  the  time  of  this  fire  th^  had  in 
force  policies  of  insurance  on  the  property  in  certain  fire 
insurance  companies  named  in  the  declaration,  and  that 
these  companies  had  paid  to  the  plaintiffs  the  amounts 
set  out  therein  and  that  by  the  terms  of  the  p<^icies  these 
companies  were  entitled,  to  the  extent  of  the  payments 
made  by  them  severally,  to  be  substituted  to  any  right 
of  action  which  the  plaintiffs  might  have,  and  that,  to 
the  extent  of  their  payments,  a  share  and  interest  in  the  I 

right  of  action  set  up  In  this  declaration  had  been  as- 
signed to  these  companies.    It  was  alleged  that  the  pay- 
ments made  by  these  companies  In  the  aggr^ate  was  i 
greatly  less  than  the  loss  sustained  by  the  firm,  and  the 
suit  therefore  was  instituted  not  only  for  the  use  of  the 
insurance  companies,  but  of  the  firm  as  wdl.     To  this  { 
declaration  certain  pleas  were  filed,  in  which  it  was  al-  . 
leged  that  Cole  Bros,  was  a  foreign  corporation,  and  i 
that  it  had  not  complied  with  the  laws  of  Tennessee  in  I 
the  matter  of  registration  of  its  charter,  and  that  the  | 
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firm  of  whicli  it  was  a  constituent  member  had  no  right, 
xmdei  the  laws  of  Tennessee  admitting  foreign  corpora- 
tions to  do  business  in  tliis  Stat^  to  enter  into  the  con- 
tract for  the  breach  of  which  recovCTy  was  soaght. 

To  these  pleas  the  plaintiffs  filed  a  replication  In 
which  it  was  admitted  that  Cole  Bros,  was  a  foreign  cor- 
poration, and  that  it  had  (ailed  to  comply  with  the  stat- 
utory requirements  with  regard  to  such  corporations 
entering  the  State  to  do  business,  bat  denied  that  the 
firm  of  Harris  &  Cole  Bros,  were  unlawfully  doing  busi- 
ness in  Tennessee.  On  these  special  pleas  and  this  rep- 
lication the  circuit  court  dismissed  the  soit,  and  on  ap- 
peal to  this  court  the  judgment  of  the  lower  court  was 
affirmed  upon  the  ground  that  an  action  by  a  firm  could 
not  be  maintained  unless  all  the  partners  in  the  firm 
were  competent  to  sue,  and  that  a  firm  composed  of  indi- 
viduals and  a  foreign  corporation  could  not  maintain 
an  action  upon  a  contract  made  in  this  State,  where  it 
appeared  that  the  corporation  had  not  complied  with 
the  statutes  requiring  it  to  roister  its  charter.  Sarria 
T.  Water  &  Ught  Co.,  108  Tenn.,  245,  67  S.  W.,  811. 

The  bill  in  the  present  case  is  brought  by  N.  H.  Har- 
ris Rutledge  Harris,  J.  W.  Cole,  W.  R.  Cole,  and  John 
J.  Col^  trading  under  the  firm  name  and  style  of  Harris 
&  Cole  Bros.,  against  the  Columbia  Water  &  Light  Com- 
pany, for  the  same  breach  of  the  same  contract,  and 
onder  the  same  conditions  alleged  in  the  former  suit, 
and  a  recovery  is  sought  for  this  breach  (or  the  use  o( 
the  firm  of  Harris  &  Cole  Bros,  and  the  same  insurance 
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companies  named  in  the  declaration  in  that  suit  The 
bin  alleges  that  at  the  time  of  tiie  institation  of  the 
tonner  snit  N.  H.  and  Butledge  Harris,  the  memhera  of 
the  firm  resident  in  Uiia  State,  and  who  had  the  man- 
agemrait  tha^of,  supposed  that  Cole  Bros,  was  a  corpo- 
rati(Hi,  and  so  informed  the  attomeys  representing  the 
firm,  and  the  allegation  in  the  declaration  and  the  ad- 
mission in  the  r^lication  that  It  was  such  was  made  in 
good  faith,  but  subsequent  to  the  rendition  of  the  judg- 
ment in  the  circuit  court,  and  pending  the  appeal  of  the 
case  to  Qas  court,  it  was  discovered  that  this  averment 
was  a  mistake  of  fact;  that,  while  Cole  Bros,  had  been 
a  corporation  existing  under  the  laws  of  Iowa,  Its  exist- 
ence as  such  had  been  terminated  before  the  making  of 
the  contract  in  question  and  the  institution  of  the  snit^ 
and  the  three  parties  named,  to  wit,  J.  N.,  W.  R.,  and 
John  J.  Col^  at  both  periods  were  in  fact  doing  business 
as  partners  under  tliat  name,  and  as  individuals  were 
members  of  the  firm  of  Harris  &  Cole  Broai 

The  chancellor  held,  on  a  demurrer  raising  the  ques* 
tion,  that  the  adjudication  in  the  former  suit  was  coiii> 
elusive  npon  the  complainants  in  the  present  cas^  and 
dismissed  their  bill. 

Was  the  chancellor  correct  in  this  ruling,  and  is  the 
matter  now  sought  to  be  litigated  res  adjudioataf  Two 
of  the  essentials  to  the  successful  defense  of  former  adr 
judication  are  that  there  must  be  identity  of  parties  in 
the  two  action^  and  the  judgment  in  the  pritw  actiMl 
must  have  been  npon  the  merits.    As  to  the  first  of  these 
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essentialB,  we  think  that  the  complainants  in  the  pres- 
ent action  are  not  identical  with  the  plaintiffs  in  the 
first  suit.  In  the  present  action  the  tJiree  Cole  brothers' 
as  individuals,  join  in  this  suit  witJi  the  two  Harrisee, 
ailing  that  they  constitnte  the  firm  of  Harris  &  Cole 
Bros.,  while  in  the  former  Cole  Bros,  was  treated  as  a 
corporation.  It  is  manifest  that  there  is  no  identity  be- 
tween a  corporation  styled  Cole  Bros,  and  a  firm  of  that 
name  composed  of  individuals.  The  contract,  for  the 
breach  of  which  recovery  is  sought,  was,'  according  to 
the  averment  of  this  bill,  made  with  the  firm  of  Harris 
&  Cole  Bros.,  composed  of  the  two  Harrises  and  of  the 
three  Coles.  It  is  clear  tbat  where  the  contract  was 
made  with  these  individuals,  constituting  the  firm,  it 
was  necessary  that  all  the  obligees  should  anite  as 
plaintiffs  in  an  action  for  the  breach  thereof,  as  the 
cause  of  action  was  joint  only.  If  the  former  suit  had 
been  instituted  by  any  one  or  more  of  the  members  of 
the  firm,  seeking  a  recovery  for  a  breach,  and  it  had 
appeared  upon  the  face  of  the  declaration  tiiat  tiiere 
were  other  members  of  tliat  firm  who  had  not  joined  as 
plaintiffs,  tiie  declaration  would  have  been  demurrable, 
or  if  it  had  not  been  so  averred,  but  the  fact  had  de- 
veloped in  proof,  the  variance  between  the  pleading  and 
proof  would  have  been  fatal  to  the  plaintiffs'  action. 
In  the  former  suit,  which  is  relied  upon  as  a  bar  to  the 
present,  it  was  held  that,  in  suits  upon  partnership  con- 
tracts, all  the  members  of  the  firm  must  unite  in  the 
suit    It  was  there  said  that  there  was  no  such  thing 
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recc^ized  in  the  jnrisprndence-of  thiB  State  as  the  legal 
oitit;  of  a  partnership,  but  that  the  Huit  bj  a  firm  was 
nothing  more  than  the  snit  of  the  inTidnal  members  of 
the  firm ;  the  court  adding,  "It  is  apparent  that,  in  the 
face  of  this  rule,  neither  one  of  the  members,  nor  any 
number  less  than  all,  could  maintain  the  present  suit." 
So  that  it  was  tliere  held  that  the  corporation  of  Ode 
Bros,  was  an  indisp^isable  part;  to  that  acticm,  and, 
being  disqualified  nndear  our  statutes  to  enter  into  con- 
tracts in  this  State,  t^e  action  by  the  firm  of  which  ttus 
corporation  was  a  member  could  not  be  maintained.  It 
would  seem  manifest  that,  if  a  firm  so  constituted  could 
not  recover  upon  a  contract  averred  in  that  caae^  it 
equally  could  not  on  the  one  which  is  set  up  in  the  pres- 
ent; it  being  a  contract  between  wholly  diffo'ent  par- 
ties. 

In  section  636,  volume  2,  of  his  woi±  on  Judgmrats, 
the  author,  Mr.  Black,  says :  "It  is  not  only  necessary 
that  the  person  sought  to  be  bound  by  the  former  judg- 
m^it  should  have  been  a  party  to  both  actions,  but  he 
must  have  appeared  in  both  in  the  same  capacity  or 
charactCT."  The  author  embodies  in  his  text  a  para- 
graph from  the  opinion  in  Rathhone  v.  Eooney,  58  N. 
T.,  463,  which  is  as  follows :  "A  judgment  against  a 
party  sued  as  an  individual  is  not  an  estoppel  in  a 
subsequent  action  in  which  he  sues  or  is  sued  in  another 
capacity  or  character.  In  the  latter  case  he  is,  in  con- 
templation of  law,  a  distinct  person,  and  a  stranger  to 
the  prior  proceedings  and  judgment" 


L 
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This  rale  which  is  annonnced  aa  <me  of  ti!ie  funda- 
mentals of  both  civil  and  common  law  jnrispradence  on 
the  subject  ib  illnatrated  by  Mr.  Black  by  a  ref^'oiee  to 
a  great  variety  of  cases  fnmi  many  different  courts. 
Among  these  supporting  the  text  are  cited  McBumie  v. 
Seaton,  IH  Ind.,  66,  12  N.  E.,  101;  Caruth  v.  Qrigtiby, 
57  Tex.,  259 ;  LiWMton  t.  Toiomhend,  112  N.  T.,  93,  19 
N.  E.,  424,  8  Am.  8t  Rep.,  712;  McTfutt  v.  Trogden,  29 
W.  Va.,  469,  2  8.  E.,  328.  In  addition  to  the  authorities 
supporting  this  rule  cited  by  this  author,  reference  may 
be  made  to  iformon  t.  Clark,  89  Me.,  103,  35  Atl., 
1034,  56  Am.  St.  Rep.,  395;  First  Nat.  Bank  t.  8hv2er, 
153  N.  T.,  163,  47  N.  E.,  262,  60  Am.  8t  Rep.,  601; 
"fs  T.  Cone,  27  Colo.,  473,  62  Pac,  948,  83  Am.  8t. 
t2;  Loftis  v.  Marahall,  134  Cal.,  394,  66  Pac.,  571, 
'.  St.  Rep.,  286. 

•>rollary  of  this  role  is  thus  stated  by  Mr.  Freeman 

work  on  Judgments,  in  volume  1,  section  266 :  "A 

lent  given  because  of  misjoinder  or  nonjoinder  of 

_.  iiffs  or  defendants,  or  because  of  the  want  of  ca- 

1-  of  the  party  plaintiff-  or  defendant  to  sue  or  to  be 

establishes  nothing  but  such  defect  or  incapacity, 

annot  defeat  a  subsequent  suit  in  which  the  rice 

ng  the  former  suit  does  not '  exist"     The  author 

the  following  cases,  which  upon  examination  are 

I  to  support  his  text :    McCall  r.  Jones,  72  Ala., 

Tiemey  v,  Abbott,  46  Wis.,  329,  1  N.  W.,  94;  Tif- 

fanjj  V.  StetDOrt,  60  Iowa,  207,  14  N.  W.,  241 ;  Smith  v. 

lU  Tenn— 23 
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Avid,  31  Kan.,  262, 1  Pac.,  626 ;  and  Richardson  v.  Rich- 
ards, S6  Minn.,  Ill,  30  N.  W.,  467. 

Our  own  reporta  famish  illustrations  ot  this  mle, 
and  all  it  implies.  In  the  case  of  L.  d  N.  R.  R.  t.  At- 
hms,  2  Lea,  248,  Atkins  sued  tiie  railroad  for  killing  a 
horse;  and  the  defendant  pleaded  a  former  snit  hj  At- 
kins and  wife  against  it  for  killing  Hie  same  animal,  and 
a  judgment  in  his  favor.  It  was  ruled,  however,  by  this 
court,  that  the  defeme  was  not  maintainable.  On  this 
point  it  was  said  that  the  "authorities  are  uniform  that, 
to  make  a  judgment  a  bar,  the  former  must  be  betweeai 
the  same  parties.  .  .  .  Ordinarily  a  judgment  in 
the  suit  would  not  be  a  bar  to  a  suit  brought  by  either 
of  those  two,  for  the  obvious  reaswi  that  a  joint  cause 
of  action  in  favor  of  two  cannot  possibly  be  a  cause  of 
action  in  favor  of  one  of  those  two."  In  Melton  v.  Pace, 
103  Tenn.,  484,  53  S.  W.,  939,  the  rule  waa  recc^nized 
that,  in  order  to  make  a  judgment  effective  as  res  adju- 
dicata,  it  is  essential  that  the  party  sought  to  be  con- 
cluded thereby  should  have  sued  or  been  sued  in  both 
cases  in  the  same  capacity  or  character,  and  to  ^iforce 
the  same  right.  And  so  it  was  there  held  that  childr«l 
inheriting  from  both  father  and  mothar  w»«  not  es- 
topped to  set  up  title  to  the  whole  of  a  tract  of  land  in- 
herited from  their  moth^  t^  reason  of  the  fact  that  a 
part  of  it  had  been  by  inadvertence  embraced  in  t^e 
description  of  a  tjract  which  they,  as  heirs  of  their 
father,  had  brought  to  sale  by  decree  of  fcH^closure  of  a 
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mcHrtgage.    Se^  also,  Bank  T.  Smith,  110  Tenn.,  339,  76 
8.  W.,  1065. 

Another  one  of  the  essentials  to  this  plea,  as  we  have 
already  seen,  is  that  the  former  jndgmeDt  must  have 
been  npon  the  merite  of  the  case.  In  Hughes  t.  U.  8., 
4  WalL,  232, 18  L.  Ed.,  303,  it  is  said :  "If  the  first  suit 
was  dismissed  fw  defect  of  pleading  or  parties  or  a  mis- 
amception  of  the  form  of  the  pleading,  or  the  want  of 
jurisdiction,  or  was  dii^osed  of  on  anj  gronnd  which 
did  not  go  to  tiie  merite  of  tiie  action,  tiie  jndgmeDt  ren- 
dered will  pTOTe  no  bar  to  another  suit"  The  mle  is 
thos  stated  by  Mr.  Black  in  section  693  of  volume  2  of 
his  wcffk  <m  "Judgments" :  "A  former  judgment  will  not 
operate  as  a  bar  to  a  subseqaent  suit  upon  the  same 
cause  of  action  unless  the  proceeding  and  judgment  in 
the  first  case  involved  an  investigation  or  offered  full 
legal  opportunity  for  an  investigation  and  determina- 
tion of  the  m^its  of  the  suit  Or  as  otherwise  ex- 
pressed, the  judgment  must  be  upon  the  merits  in  a  com- 
petent action;  the  plaintiff  having  sued  in  bis  proper 
character,  and  the  pleading  having  been  correct" 
Among  the  cases  in  which  this  rule  has  been  rec<^^ized 
and  applied  by  this  court  we  will  refer  to  two;  In  Hog- 
gatt  V.  White,  2  Swan,  265,  the  facts  were  that  one  B. 
executed  a  mortgage  of  a  slave  to  W.  to  secure  a  note 
which  upon  its  face  called  for  ten  per  cent  interest  per 
annum.  After  maturity  W.  filed  a  bill  to  foreclose  the 
mortgage,  which  was  dimisaed  by  the  chancellor  upon 
the  ground  that  the  contract  sought  to  be  enforced  was, 
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upon  its  face,  ill^al.  Subsequently  the  mortgagor 
brought  suit  against  the  mortgagee,  who,  being  in  pos- 
Bession  of  the  tHa-ve,  was  proceeding  to  sell  under  the 
mortgage,  and  sought  to  recover  ths  same,  insisting  that 
the  decree  in  the  suit  for  foreclosure  was  adetermination 
of  all  the  rights  of  the  mortgage;  but  it  was  held  tiiat, 
the  complainant  having  been  repelled  upon  the  ground 
of  illegality,  the  decree  pronounced  in  the  first  suit 
eotild  not  be  relied  upon  by  the  mortgagor  as  an  adjudi- 
cation of  the  facts  in  controversy  in  the  second  suit. 

In  Burst  v.  Means,  2  Sneed,  546,  it  was  held  that 
where  the  plaintiff  had  brought  his  action  to  recover  the 
amount  of  purchase  money  paid  by  him  for  land,  the 
title  to  which  had  failed,  but  from  which  he  had  not  yet 
been  evicted,  and  there  waa  verdict  and  judgment 
against  him  on  that  ground,  this  was  no  bar  to  subse- 
quent suit  tor  the  same  cause  of  action  after  he  had  lost 
[KMsession  of  the  land. 

So  we  hold  that  the  doctrine  of  re%  ad  judicata  cannob 
be  relied  npm  in  this  case^  because,  first,  there  is  a  lack 
of  identity  between  the  parties  plaintiff  in  the  first  ac- 
tion and  the  complainants  in  this  cause;  and,  seccmd, 
for  the  reason  that  tlie  merits  of  the  suit  were  not  de- 
termined in  the  first  action.  In  ruling  otherwise  tha 
diancellor  was  in  error. 

The  defendants,  however,  insist  that  the  complainants 
are  estopped  by  the  admiHsion  made  in  this  fCMrmer  ju- 
dicial proceeding  that  Oole  Brosi  was  a  corporation.ThiB 
defaise  is  equally  unavailing  to  preclude  the  complain- 
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antB  from  aToiding  tiie  ^ect  of  the  mistake  of  fact 
made  by  them  tiierein.  This  mistake,  according  to  the 
bill  in  this  case,  was  innoceatly  mad^  in  nnsvom  plead- 
ings, from  which,  so  far  as  the  record  shows,  do  det- 
riment has  been  worked  to  the  defendant  Such  a 
pleading  under  these  conditions  comes  within  the  case 
of  McLemore  v.  Railroad,  111  Tenn.,  639,  69  8.  "W.,  338. 
The  mle  of  estoppel  is  applied  with  peculiar  force  to 
admissions  or  statements  made  und^  oath  in  a  pending 
cause,  but  even  th^  may  be  relieved  against  where  made 
inconsiderat^y  or  by  mistake.  Hamilton  v.  Zimmer- 
man, 5  Sneed,  30. 

The  defendant's  insistence,  however,  over  and  b^ond 
the  defenses  to  the  bill  of  complainant  just  disposed  of, 
is  that  the  bill  is  fatally  defective  in  failing  to  show  that 
the  damages  claimed  by  complainantB  proximately  re- 
sulted from  the  breach  of  the  contract  on  the  part  of  the 
defendant  to  furnish  wator.  This  is  a  mistaken  assump- 
tion. The  bill  distinctly  avers  that  the  defendant  t:on- 
tracted  to  supply  at  all  times  an  amount  of  water  ample 
to  extinguiidi  fires,  and  failed  to  do  so,  and  that  this 
failure  was  the  occasion  of  the  loss  sustained  by  com- 
plainants. Tbe  failure  to  furnish  water  did  not  occa> 
sion  ttie  fire,  but  it  is  averred  that  it  did  bring  about  the 
loss  resulting  from  the  fire;  To  prevent  this  loss  by 
supplying  a  quantity  of  water  suflBcient  to  extinguish 
any  fire  which  might  occur  was  within  the  letter  of  the 
contract. 

'Sot  do  we  think  that  another  position  assumed  by  the 
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defendant  is  any  more  tenable,  and  that  is  that  the  dam- 
ages  claimed  were  too  vague  and  indeterminate  to  au- 
thorise a  recovery  thereof.  Granting  the  averments  of 
the  bill  to  be  tnie,  it  ia  aa  easy  in  this  case  to  ascertain 
the  value  of  the  loss  incnrred  as  it  would  be  in  any  case 
where  a  party  was  undertaking  to  recover  damages  for 
property  which  it  was  alleged  was  wrongfully  de- 
stroyed. 

Again,  it  is  insisted  by  the  defendant  that,  at  the  nt- 
moBt,  complainants  can  only  recover  the  value  of  the 
water  which  should  have  been  furnished  them  und»  the 
contract,  and  uot  the  value  of  the  property  destroyed. 
It  is  true  that,  where  an  action  is  brought  to  recov^ 
for  a  breach  of  a  contract,  "the  contract  itself  must  give 
the  measure  of  damages,"  yet,  in  the  light  of  the  aver- 
ments of  the  bill  in  this  case,  it  was  clearly  within  the 
contemplation  of  the  parties  to  this  contract  that,  if  it 
was  breached  by  defendant,  then  it  should  furnish  full 
indemnity  of  the  damages  resulting  from  the  breach. 
This  question  has  been  fully  considered  in  Ghiaholtn  v. 
V.  S.  Canopy  Co.,  Ill  Tenn.,  302,  Tt  N.  W.,  1062,  and 
we  can  add  nothing  to  the  ai^ument  or  conclusion  of 
that  case.  The  cases  of  State  v.  Ward,  9  Heisk.,  132, 
and  Foster  v.  Water  Co.,  3  Lea,  46,  relied  upon  by  the 
counsel  of  defendants  to  bring  complainants'  recovery 
within  the  narrowest  limits,  are  referred  to  and  con- 
strued in  the  CfUsholm  case,  and  are  brought  in  accord 
with  it  It  is  true  that  there  are  expressions  in  the 
Foat&-  case  which  seem  in  conflict  with  the  rule  an- 
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nounced  here,  bnt  thej  are  not  called  far  by  the  Issaes 
inTolved  and,  being  dicta,  cannot  be  regarded  aa  au- 
thority on  the  question  with  which  we  are  deatii^. 

The  result  is,  the  chancellor's  decree  dismisung  the 
bill  is  rerersed,  and  the  cause  is  renumded  for  farther 
proceedingik 
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J.  T.  Whitlow  v.  Nashville,  Chattainooga  &    St. 
Loois  Railway  Oompani. 

(Nashville.    December  Term,  1904.) 

1.    POBBION    BTATUTB8.    Bi^hta  of  action  undar  statatM  at 
othar  Bt«t«s  anlorcod  h«ra. 
The  court!  of  tbla  State  have  the  power  to  enforce,    and    con- 
■tantly  do  enforce,  rights  of  action  granted  under  forelm  atat- 
ntea  or  statutes  of  other  States.    (Post,  p.  348.) 

Cases  cited  and  approved:  Kallroad  v.  Spraybenr.  8  Baz.,  341, 
and  9  Hals.,  852;  Hobbs  v.  RaUroad,  9  Hels.,  87S;  Railroad  v. 
Foster,  10  Lea,  3E1;  Railroad  v.  Lewis  88  Tenn.,  236;  Railroad 
V.  Reagan,  96  Teno.,  1S8,  136,  187. 

8.    8Am,    Same.    Most  be  pleaded  and  Uia  remedy  praacribad 
must  be  pursued. 
But  In  such  cases,  where  the  right  of  action  Is  unknown  to  the 
common  law,  the  foreign  statute  must  be  pleaded,  and  the  rem- 
edy prescribed  by  It  must  he  pursued.    {Post,  p.  348.) 

Caaea  cited  and  approved:  Railroad  v.  Sprayberry,  S  Hels.,  851, 
854;  Railroad  v.  Foster,  10  Lea,  351,  859,  366;  RaUroad  v. 
Reagan,  96  Tenn.,  128,  136,  137. 

8.  SAKE.  Same.  But  penal  statutes  at  another  State  vUl  not  be 
enforced  here. 
But  no  State  wtll  enforce  the  penal  laws  of  another  State  lmp<w- 
Ing  punishment  for  offenses  committed  against  the  State,  and 
not  merely  affording  redress  for  wrongs  to  the  IndlvlduaL 
(,Post,  pp.  348-350.) 

Cases  cited  and  approved:  HnnUngton  v.  Attrill,  146  U.  S.,  657; 
Wisconsin  r.  Insurance  Co.,  127  U.  S.,  265. 
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4.  BAKE.  Vhathar  tlio  ctatata  ol  anoUtar  State  la  puud  to  to  b» 
datarmlned  by  the  trial  court. 
In  detenninliig  whether  a  statute  of  a  foreign  State  or  of  another 
Btate  la  penal,  ao  aa  to  den;  JuriBdlctlon  to  the  courts  of  this 
State  Id  which  ui  action  thereon  Is  brought,  oiir  courta  are  not 
abeolntelj  bound  by  tbe  conatructlon  placed  upon  such  statute 
by  tbe  courts  of  the  State  which  enacted  it,  but  thia  la  to  be 
determined  by  the  court  In  which  the  ault  la  brought.  (Pott, 
J>.  3E0.) 

Caae  cited  and  approved:    Huntington  t.  AttrlU,  146  U.  S..  667. 

6.    SAKE.    Peraonal  injni7  statute  of  Alabama  enforced  bare. 
Tbe  statute  of  tbe  State  of  Alabama,  giving  a  right  of  action  for 
peraonal  injuries  resulting  In  death,  la  not  a  penal  atatute  In 
the  aenae  that  will  prevent  the  courta  of  this  State  from  enter' 
talning  an  action  haaed  thereon.    (Prut,  pp.  S60-36G.) 

Numerous  cases  in  Alabama  and  other  cases  are  cited  In  the 
opinion  on  p^ea  350-354. 

6.  8AKB.  Same.  Farsonal  injury  statute  ol  Alabama  la  net  ao 
nq^ngnant  to  our  policy  as  to  prevent  ita  an.'orcement  here. 
The  right  of  action  for  personal  Injuries  resulting  In  death, 
given  by  the  atatute  of  Alabama,  Is  not  ao  repugnant  to  tbe 
public  policy  of  our  State  as  to  prevent  an  action  based  thereon 
In  the  courts  of  our  State.  '(Post,  pp.  36S-36T.) 

Caaea  cited  and  approved:  Dennlch  v.  Kallroad,  103  XT.  S.,  593; 
Railroad  v.  Cox,  146  tJ.  S.,  593;  HunUogton  v.  AttrlU,  146  U. 
8.,  667;  Railroad  v.  Babcock,  154  U.  S..  190;  Stewart  v.  Rail- 
road, 1S8  U.  S.,  445,  448,  449;  Hcrrlck  v.  Railroad,  31  Minn.,  IL 

7  BAKE.  Same.  Enforcement  of  parBonal  injnrf  statute  of 
Alabama  will  not  be  refused  for  dissimUartty  between  it  and 
our  statute. 

Our  courta  will  not  decline,  In  a  proper  case,  to  entertain  an  ac- 
tion for  personal  Injuries  resulting  In  death  based  on  the  atat- 
nte  of  Alabama,  because  of  dlaaimllarlty  between  Its  provlaloui 
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M  to  duDkgM,  ftBd  thoae  of  our  own  ststvte  apoa  tli«  laiiie 
inbi«et.    IPoH,  n.  >48,  >G7-3GB.> 

8,  BBTXBftAIa  VlLua  ▼wrdict  Im  w  axoMalT*.  m  to  •vine* 
p»atf  on,  pnJttdiM,  or  oiynica. 
Tb«  conBUtntlon  of  our  couita  !■  each,  and  tke  rdatlon  between 
the  court  uid  the  Jtuy  Is  ot  such  a  character,  under  our  Uwi. 
that  tho  trial  Judge  has  always,  and  the  supreme  court  on  ap- 
peal has  alwara.  the  power  to  eet  aside  TOrdlcta  on  the  groimd 
that  the  amount  found  la  so  large  as  to  eTlnce  passion,  preju- 
dice, or  caprice,  and  such  aeema  to  be  the  rule  In  Alabama. 
(n»r,  pp.  8GS,  8fl0.) 

Gases  cited  and  approved:  RaOroad  t.  MaDette,  99  Ala,  109, 
SIT,  318;  Furniture  Co.  ▼.  UtUe,  108  Ala.,  899;  Railroad  t.  Rnr- 
ceae,  IIS   Ala.,  66G,  664,  668. 


rROH  MARION. 


Appeal  from  the  Circuit  Coart  of  Marion  County. — 
S.  D.  MoRiiYNOU>s^  Jndga 

Stdwabt  &  Stbwast  and  Chablbs  C.  Moorb,  for 
Whitlow. 

Bpbars  ft  Bpeabs  and  Claudb  WaUjEB,  for  Railroad. 


M^  JusncB  Neil  d^vered  the  opinion  of  the  Court 

This  action  was  brought  in  the  circnit  court  of  Marion 

county  to  recover  damages  for  the  wrongful  death  of  (me 
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John  Wbitlow,  who  it  is  alleged  was  killed  cm  the  line 
of  the  defeadant^s  railfray  in  the  town  of  Bridgeport,  in 
the  State  of  Alabama.  The  action  is  based  upon  section 
27  of  the  Code  of  1896  of  that  State.  It  also  appears  as 
section  2689  of  tite  Code  of  1886.  The  original  act  on 
which  these  sections  wore  based  was  passed  on  the  5th 
of  February,  1872.  The  statutory  provision  above  re- 
ferred to  reads  as  follows: 

"A  personal  representative  may  uLslntain  an  action, 
and  recoTHT  such  damages  as  the  jury  may  assess,  for  the 
wrongful  act,  ranission,  or  negligoice  of  any  poiwn  or 
persons,  or  corporation,  his  or  their  servants  car  ageuts, 
whereby  the  death  of  his  testator  or  intestate  vrascaused, 
if  the  testator  or  intestate  conld  have  maintained  an  ac- 
tion for  such  wrongful  act,  omission  or  n^ligence,  if  it 
had  not  caused  death;  such  action  ^all  not  abate  by  the 
death  of  the  defendant,  but  may  be  revived  against  his 
personal  representative;  and  may  be  maintained, 
thongh  there  has  not  been  prosecution,  or  conviction,  or 
acquittal  of  the  defendant  for  such  wrongful  act,  or 
(Hnission,  or  n^Hgence;  and  the  damages  recovered  are 
not  sabject  to  the  payment  of  the  debts  or  liabUities  of 
the  testator  or  intestate,  but  must  be  distributed  accord- 
ing to  the  statute  of  distributions.  Such  action  must  be 
brought  within  two  years  from  and  after  the  death  of 
the  testator  or  intestate." 

Two  points  were  made  by  the  defendant  in  the  court 
below  on  this  statute^  and  both  were  sustained,  and  as  a 
result  of  sustaining  these  objections  the  plaintifPs  act- 
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ion  was  dismissed.  We  need  not  state  with  pardcnlar- 
il7  the  method  bj  which  the  points  wexe  raised.  It  need 
only  be  said  that  they  were  sufficiently  presented. 

From  the  action  of  the  conrt  below  the  plaintiff  ap- 
pealed, and  the  matter  is  now  b^ore  ns  for  conudera- 
tion. 

The  first  point  made  is,  in  sabatance,  that  the  stat- 
ute of  Alabama  above  ref^red  to  is  a  penal  statute^  and 
being  so,  caimot  be  enforced  in  the  courts  of  this  State: 
The  second  is  that  the  statnte  of  Alabama  nnder  which 
this  suit  is  instituted  and  the  statnte  of  Tennessee  giv- 
ing a  right  of  action  in  case  of  wrongful  death  are  so 
dissimilar  in  their  porpoees  and  enforcement  that  the 
conrta  of  Tennessee  will  not  ondolake  to  enforce  the 
Alabama  statute. 

1.  The  courts  of  this  State  have  the  power  to  enforce, 
and  constantly  do  enforce^  rights  of  action  under  few- 
eign  statutes.    R.  R.  T.  Bprayberry,  8  Baxt,  311,  35  Am. 
B^.,  705;  Id.,  9  Heish.,  852;  Eobha  v.  R.  R.,  9  Heisk.,  | 
873;  R.  R.  V.  Foster,  10  Lea,  351;  R.  R.  Go.  v.  Leuns,  89 

Tenn.,  235, 14  S.  W.,  603 ;  R.  R.  v.  Reagan,  96  Tenn.,  128,  I 

136,  137,  33  S.  W.,  1050.  But  in  snch  cases,  where  the 
right  of  action  is  one  unknown  to  the  common  law,  the  : 

fordgn  statute  must  be  pleaded,  and  the    remedy    pre-  ! 

scribed  by  it  must  be  pursued.    9  Hedsh.,  852,  854,  96  1 

Tenn.,  128,  136,  137,  33  S.  W.,  1050;  89  Teain.,  235,  14  ■ 

S.  W.  603;  10  Lea,  351,  359,  365. 

2.  But  no  State  will  entoece  the  peaia]  laws  of  an-  | 
other  State.    Penal  laws,  however,  strictly  and  properly 


I 
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are  those  imposing  pauiediment  tcer  an  offense  commit- 
ted against  t)ie  State.  The  test  whether  a  law  is  penal 
is  whether  the  wrong  sought  to  be  redressed  is  a  wrong 
to  the  public  or  a  wrong  to  the  indiTidnal.  Suntington 
Y.  AttrUl,  146  U.  S.,  657, 13  Sup.  Ct,  224,  36  L.Ed.,  1123. 
In  that  case  it  is  said,  quoting  with  approval  from  Wt«- 
oonsin  T.  Pelican  Insurance  Company,  127  U.  S.,  265,  8 
Sup.  Ct,  1370,  33  L.  Ed.,  239: 

"The  rule  that  the  courts  of  no  country  execute  the 
penal  laws  of  another  applies  not  only  to  prosecutions 
and  sentences  for  crimes  and  misdemeanors,  but  to  all 
suits  in  favor  of  the  State  for  the  recovery  of  pecuniary 
penalties  for  any  violation  of  statutes  for  the  protection 
of  its  revenue  or  other  municipal  laws,  and  to  all  judg- 
ments for  such  penalties."  Again:  "For  the  purpose 
of  extraterritorial  jurisdiction  it  may  well  be  that  act- 
ions by  a  common  informer,  called,  as  Blackstone  says, 
'popular  actions,  because  they  are  given  to  the  people  in 
general,'  to  recover  a  penalty  imposed  by  statute  for  an 
oSesiBe  agaiast  the  law,  and  which  may  be  barred  by  a 
pardon  granted  before  action  brought,  may  stand  upon 
the  same  ground  as  suits  brought  for  such  a  penalty  In 
the  name  of  the  State  or  of  its  officers,  because  they  are 
equally  brought  to  enforce  the  criminal  law  of  the 
State."  Again,  it  is  said :  "The  question  whether  a  stat- 
ute of  one  State,  which  in  some  aspects  may  be  called 
penal,  is  a  penal  law  in  the  international  s^ise,  so  that 
it  cannot  be  enforced  in  the  courts  of  another  State,  de- 
pends upon  the  question  wheth^  its  purpose  is  to  pun* 
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i£h  an  offense  against  the  public  jostice  of  the  Btate^  or 
to  afford  a  private  remedy  to  a  person  injored  by  tiie 
wrongful  act." 

8.  In  determining  the  qaesti(Hi,  whether  a  statute  of 
a  foreign  State  is  penal  in  the  international  sens^  so  as 
to  deny  jurisdiction  to  the  tribunals  of  a  f(H^gn  State 
in.  which  an  action  thereon  is  brought,  such  tribunals 
are  not  absolutely  bound  by  the  construction  placed 
upon  such  statutes  by  the  courts  of  the  State  which  en> 
acted  it  "The  test,"  said  the  court,  in  Huntmgton  T. 
Attrill,  supra,  "is  not  by  what  name  the  statute  is  called 
1^  the  I^slature  or  the  courts  of  the  State  in  which  it 
was  passed,  bat  whether  it  appears  to  the  tribunal  which 
is  called  upon  to  enforce  it  to  be^  in  its  essential  charac- 
t^  and  effect,  a  punishment  of  an  offense  against  the 
pnblic,  or  a  grant  of  a  civil  right  to  a  private  person.  In 
this  country  the  question  of  international  law  must  be 
determined  in  the  first  instance  by  the  court,  State  or 
national,  in  which  the  suit  is  brought." 

4.  The  right  of  action  given  by  the  Alabama  statute 
sued  on  in  this  case  is  not  a  penal  one  in  the  internation- 
al sense  of  tiie  term. 

It  is  true  that  in  construing  this  statute^  or  a  prior 
one  of  similar  purport,  the  supreme  court  of  Alabama 
has  held  that  it  is  not  necessary  to  aver  that  the  intes- 
tate left  a  widow,  children,  or  next  of  kin  (Railioay  Co. 
V.  Waller,  48  Ala.,  459) ;  and  that  evidence  of  loss  of 
services,  or  mere  pecuniary  loss  is  immateriid  and  irrel- 
evant {Railroad  Co.  v.  Freeman,  97  Ala.,  289, 11  South., 
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800;  RaUroad  Co.  r.  Shearer,  58  Ala.,  G72 ;  Btickalew  T. 
By.  Co.,  112  Ala.,  146,  20  South.,  606;  RaiUcay  t.  Bw- 
gest,  116  Ala.,  509, 22  Sontli.,  913) ;  and  that  evidence  as 
to  age,  physical  and  mental  condition,  and  earning  ca- 
pacity, and  occapation  of  plaintiffs'  testator  or  intestate 
and  the  amount  of  money  contributed  by  him  from  his 
earnings  to  the  support  aod  maintenance  of  those  de- 
pendent upon  him,  is  Immaterial  and  incompet^it 
{RaUroad  Co.  v.  Tegner,  125  Ala.,  593,  28  South.,  610). 
It  is  also  true  that  the  court  in  several  (^inious  {Rail- 
road Co.  T.  Shearer,  supra;  Railroad  Co.  v.  Sullivan,  59 
Ala.,  279 ;  Railroad  Co.  v.  Freeman,  supra) ,  has  referred 
to  the  damages  to  be  assessed  under  the  statute  as  "a 
pecuniary  mulct,"  "a  punishment  or  fine,"  against  the 
vrrongdoer,  to  be  distributed  t^  the  administrator  aa 
personal  property.  Yet  no  one  can  read  the  forgoing 
authorities,  and  other  deci^ons  of  tiie  supreme  court 
of  Alabama  on  cases  arising  under  this  statute  {Tan- 
Iter's  Ea^r  v.  Railroad  Co.,  60  Ala.,  621 ;  Railroad  v. 
Copelmd,  61  Ala.,  376 ;  Cook  v.  Railroad  Co.,  67  Ala., 
533;  Railroad  Co.  v.  Womack,  84  Ala.,  149,  4  South., 
618;  Bentley  v.  Railroad  Co.,  86  Ala-,  484,  6  South.,  37; 
RaUroad  Co.  v.  Black,  89  Ala.,  313,  8  South.,  246;  Leak 
V.  RaUroad  Co.,  90  Ala.,  161,  8  South.,  245 ;  Railroad 
Go.  V.  Ywughaoi,  93  Ala.,  209,  9  South.,  468,  30  Am.  St., 
R^.  50;  RaUroad  Co.  v.  Meadora,  95  Ala.,  137,  10 
South.,  141;  Railroad  Co.  v.  Dobhs,  101  Ala.,  219,  12 
SouUi.,  770;  JZotlroodOo.  V.  aforttn,  117  Ala.,  36T,  23 
South.,  231;  RaUroad  Co,  r.  Bwh,  122  Ala.,    470,    26 
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Booth.,  168;  Armstrong  7.  Street  Railway  Co.,  123  Ala., 
233,  26  South.,  349 ;  Shannon  v.  Jefferson  County,  125 
Ala.,  384,  27  South.,  977;  Railroad  Co.  v.  Foshee,  125 
Ala.,  199,  27  Sooth.,  1006 ;  RaUroad  Co.  v.  Bryan,  125 
Ala.,  297,  28   South.,   445;  RaUroad  Co.  t.   Mitchell, 

134  Ala.,  261,  32  South.,  736 ;  Railroad  Co.  v.  Hamiiton, 

135  Ala.,  343,  33  South.,  157;  Railroad  Co.  y.  Shelton, 

136  Ala.,  191,  84  South.,  19A;  Railroad  Co.  T.  Quest,  136 
Ala.,  348,  34  South.,  968;  Railroad  Co.  T.  Crenshaw,  136 
Ala.,  573,  34  South.,  913 ;  Bryant  v.  Railroad  Co.,  137 
Ala.,  488, 34  South.,  562)  as  a  Beriee,  and  note  the  ques- 
tions that  were  stated  and  discussed  in  them  without  be- 
ing CMiTinced  that  these  cases  weare  ordinary  damage 
suits,  brought  to  recover  for  a  wrongful  death  inflicted 
b;  the  defendant  upon  the  intestate  <»*  testator  of  the 
plaintl£r,  and  for  the  benefit  of  the  estate  of  the  person 
so  killed ;  that  the  only  difference,  in  respect  of  damages 
between  these  suits  and  others  brought  to  recover  for  a 
wrongful  death  inflicted — as  for  esampl^  for  the  death 
of  an  employee  (for  cases  of  this  character,  see  Rail- 
road Co.  V.  Bridges,  86  Ala.,  449,  5  South.,  864,  11  Am. 
St.  Kep.,  58;  Williams  v.  Railroad  Co.,  91  Ala.,  635,  9 
South.,  77;  Railroad  Co.  v.  Orr,  91  Ala.,  648,  8  South., 
360 ;  Railroad  Co.  Y.Mallette,  92  Ala,,  209,9  South., 
363;  James  v.  Railroad  Co.,  92  Ala,  231,  9  South.,  335) 
resides  in  .the  facts  that,  while  in.  the  class  of  cases  last 
referred  to  the  jury  are  furnished  by  the  court  with 
rules  of  approximate  certainty  for  measuring  the  dam- 
ages, in  cases  arising  under  the  statute  sued  on  in  the 
present  case  the;y  are  left  somewhat  at  larg^  with  no 
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more  certain  gaide  than  that  tbeiy  mnst  conrider  all  of 
the  circamstances  of  the  occurrence  eventuating  in  the 
death  complained  of,  for  the  purpose  of  ascertaining  and 
determining  the  degree  or  extent  of  the  negligence,  if 
anj,  of  the  defendant,  and  npon'such  conaid^ation  the; 
must  assess  damages  to  such  amount  or  in  such  sum  as 
to  them  may  seem  a  just  retribution  for  the  injory  in 
such  manner  inflcited,  ranging  from  nominal  damages 
upwards  according  to  or  proportioned  to  the  d^ree  of 
cnlpability ;  and,  further,  that  the  terms  "mulct,"  and 
"punishment,"  and  "fine,"  used  in  some  of  the  decisions 
referred  to,  do  not  in  these  decisions,  bear  the  meaning  - 
attached  to  them  in  the  domain  of  criminal  law,  and 
were  not  intended  to  be  so  anderstood  by  the  supreme 
conrt  of  Alabama. 

Forcible  confirmation  of  this  conclusion  is  found  in 
the  language  used  by  that  conrt  in  Railroad  Co.  t.  Bmh 
supra,  122  Ala.,  488,  489,  26  South.,  173,  174. 

In  that  case  it  appeared  that  the  plaintiff  below  pro- 
pounded to  the  defendant  interrogatories  for  a  discovery 
onder  the  provisions  of  Code  1896  (Ala.)  sections  1850- 
1858,  answers  to  which  were  made  by  the  engineer. 
When  these  answers  were  offered  in  evidence  by  the 
plaintiff,  defendant  objected  to  their  iutroduction  on 
the  ground  that  defendant  could  not,  in  a  proceeding 
of  this  character,  be  legally  and  constitutionally  com- 
pelled to  answer  the  interrogatories.  The  ground  of  ob- 
jection offered  by  the  defendant  was  that  the  action  was 
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penal  in  its  natnr^  and  that  in  Bnch  actions  tlie  defend- 
ant is  protected  both  by  the  rules  applicable  to  discover- 
lea  and  by  constitntional  gnaranty  against  any  compnl- 
sory  process  to  compel  him  to  answer  any  questions  the 
answns  to  which  would  have  a  tendency  to  incriminate 
him,  or  to  expose  him  to  a  penalty  or  a  forfeiture:  After 
noting  that  the  supreme  court  of  the  United  States 
(Counaelman  v.  Hitchcock,  143  U.  S.,  547,  12  Sup.  Ct, 
196,  36  L.  Ed.,  1110;  Boyd  v.  United  States,  116  U.  S., 
616,  6  Sup.  Ct,  524,  29  L.  Ed.,  746),  had  held  that  pro- 
ceedings for  penalties  and  forfeitures  were  within  the 
provisions  of  the  fifth  amendment  to  the  fed^al  consti- 
tution that  no  petson  shall  Ite  compelled  in  a  criminal 
case  to  be  a  witness  against  himself,  and  that  this  pro- 
vision was  a  protection  against  compulsory  self-disclos- 
ure in  any  proceeding,  civil  or  criminal,  of  mattears  tend- 
ing to  incriminate  the  witness,  or  to  expose  him  to  a  poi- 
alty  or  forfeiture,  the  court  proceeded : 

"If  the  dflxoagwi  recoverable  in  an  action  of  this  char- 
acter were,  etrictly  speaking,  a  penalty  imposed  by  law, 
we  would  be  inclined  to  give  to  oar  constitutional  pro- 
vision on  the  subject  the  same  construction  that  has  been 
placed  on  the  similar  provision  of  the  federal  constitu- 
tion, and  to  hold  that  the  defendant  could  not  be  com- 
pelled, even  by  statute,  to  give  or  furnish  evidence  in 
aid  of  a  recovery  against  it.  But  while  the  damages  re- 
coverable are  undoubtedly,  under  our  former  rulings, 
punitive  in  their  nature,  and  not  compensatory,  they  are 
not,  in  a  strict  sense,  a  penalty;  nor  is  the  action  penal, 
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or  qnajii  criminal,  within  the  meaning  of  the  constitu- 
tional prOTisionB  as  above  constmed.  The  statute  ^  ia 
remedial,  and  not  penal,  and  was  designed  aa  well  to 
give  a  right  of  action  where  none  existed  before  as  to 
•prevent  homicides,'  and  the  action  given  is  pnrely  civil 
in  its  nature  for  the  redress  of  private,  and  not  public, 
wrongs."    The  objection  was  accordingly  overruled. 

What  is  h^re  said  in  the  quotation  just  made  is  the 
logical  result  of  all  the  preceding  Alabama  cases  on  the 
subject,  when  one  goes  to  the  very  substance  of  them, 
disregarding  mere  formal  expressions;  and  it  is  impossi- 
ble, in  the  face  of  this  decision,  to  hold  that  actions  un- 
der the  statute  are  penal  in  tiie  international  sense 

5.  The  action  is  not  so  repugnant  to  the  public  pol- 
icy  of  onr  State  as  that  we  Ediould,  for  that  reas(»],  de- 
cline to  entertain  it  The  bringing  and  disposition  of 
suits  for  damages  caused  by  wrongful  death  is  a  matter 
of  everyday  occurrence  in  the  courts  of  this  State.  And 
as  said  by  Mr.  Justice  Brewer  in  Steicart  v.  Baltimore 
&  Ohio  Railroad  Company,  168  U.  S.,  445,  448,  449,  18 
Sup.  Ct,  105, 106,  42  L.  Ed.,  637 :  "A  negligent  act  caus- 
ing death  is  in  itself  a  tort,  and,  were  it  not  tor  the  rule 
founded  on  the  maxim  'Actio  peraotiali$  moritur  own 
persona,'  damages  therefor  could  have  been  recovered  in 
an  action  at  common  law.  The  case  differs  in  this  im- 
portant feature  from  those  In  which  a  penalty  is  im< 
posed  for  an  act  in  itself  not  wrongful,  in  which  a  pure- 
ly statutory  delict  is  created.  The  purpose  of  the  several 
statutes  passed  in  the  States  in  more  or  less  confonnity 
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to  what  is  known  as  'Lord  Campbell's  Act'  is  to  provide 
the  meauB  for  recorering  the  damages  caused  by  that 
which  is  essentially  and  in  its  nature  a  tort  Such  stat- 
utes are  not  penal,  bat  remedial,  for  the  benefit  of  the 
persons  injured  by  tiie  death.  An  action  to  recover  dam' 
ages  for  a  tort  is  not  local,  but  tranffltory,*and  can,  as 
a  general  rule,  be  maintained  wherever  the  wrongdoer 
can  be  found.  Dennick  v.  Central  Railroad  Co.,  103  U. 
B.,  11,  26  L.  Ed.,  439.  It  may  be  well  that,  where  a 
purdy  statutory  right  is  created,  the  EQ)ecial  remedy  pro- 
vided by  the  statute  tor  the  enforcement  of  that  r^t 
must  be  pursued ;  but  where  the  statute  simply  takes 
away  a  common-law  obstacle  to  a  recovery  for  an  admit* 
ted  tort  it  would  seem  not  unreasonable  to  hold  that  an 
action  for  that  tort  can  be  maintained  in  any  State  in 
which  fjiat  common-law  obstacle  has  been  ranoved.  At 
least  it  has  been  hdd  by  this  court  in  repeated  cases  tbat 
an  action  for  such  a  tort  can  be  maintained  where  the 
statute  of  the  State  in  which  the  cause  of  action  arose 
is  not,  in  substance,  inconsistent  with  the  statutes  or 
public  policy  of  the  State  in  which  the  right  of  action  is 
sought  to  be  enforced" — citing  Tewas  d  Pac,  By.  Go,  v. 
Goo),  145  U.  S.,  593,  12  Sup.  Ct,  905,  36  L.  Ed.,  829; 
Demiick  v.  Gentral  Railroad  Co.,  103  U.  S.,  11,  26  L.Ed., 
439;  Huntington  v.  Attrill^  supra;  Northern  Pac.  Ry. 
Go.  V.  Bahcock,  154  U.  S.,  190,  14  Sop.  Ot,  978,  38  L. 
Ed.,  968. 

In  the  case  last  cited,  t^e  court,  speaking    through 
Mr.  Justice  Whit^  quoted  with  approval  the  following 
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language  from  Herrick  v.  Minneapolis,  etc.,  8t.  L.  R: 
Co.,  81  Minn.,  11, 16  N.  W.,  413,  47  Am.  Kep.,  771,  which 
We  also  adopt,  viz. :  "Bat  it  by  do  means  follows  that, 
becanse  the  statute  of  one  State  differs  from  the  law  of 
another  State,  therefore  it  would  be  held  contrary  to  the 
policy  of  the  laws  of  the  latter  State.  Every  day  our 
courts  are  enforcing  rights  nnder  foreign  contracts 
where  the  lea!  loci  contractus  and  the  lex  fori  are  alto- 
gether different,  and  yet  we  construe  these  contracts 
and  enforce  rights  under  them  according  to  their  force 
and  effect  under  the  laws  of  the  State  where  made.  To 
justify  a  court  in  refnaing  to  enforce  a  right  of  action 
which  accrued  under  the  law  of  another  State,  because 
against  the  policy  of  our  laws,  it  must  appear  that  it  is 
against  good  morals  or  natural  justice,  or  that,  tor  some 
other  such  reason,  the  enforcement  of  it  would  be  pre- 
judiciaJ  to  the  general  interests  of  our  own  citizens." 

6.  Nor  will  the  court  decline  to  entertain  the  action 
because  of  diasimilariiy  between  the  provisions  of  the 
Alabama  statute  and  those  of  our  own  upon  the  same 
subject 

As  we  undorstand  the  Alabama  law,  the  statute  sued 
on  in  this  case  covers  all  rights  of  action  for  damages 
on  account  of  wrongful  death  except  those  wherein  the 
representatives  of  an  employee  sue  the  employer  who 
has  cansed  his  death ;  recovery  for  this  latter  class  of 
damages  falling  under  another  statute.  Of  coarse,  un- 
der a  statute  so  broad  many  questions  must  arise,  based 
upon  the  reciprocal  relations,  rights,  and  duties   of  the 
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respective  parties,  which  most  be  considered  and  dis- 
poeed  of  in  determining,  in  the  first  inatasce,  the  exia- 
toice  of  a  cause  of  action,  and,  secwidly,  the  d^ree  of 
negligence  or  culpabilitj.  The  same^  and  even  gnaiier, 
diversity  is  discovered  in  the  operadm  of  onr  own  stat- 
ute, since  it  prescribes  a  remedy  for  all  cases  of  wrcmg- 
fal  death,  without  d^nctioo  in  respect  of  the  relations 
of  the  parties.  And  even  a  greater  diversity  is  ezperi- 
oiced  by  all  courts  in  administering  contracts  both  do- 
mestic and  foreign.  Bnt  it  is  not  on  these  grounds  that 
the  able  counsel  of  the  defendant  place  their  objection. 
The  dissimilarity  complained  of,  othest  than  that  al- 
ready ctmsidered  and  disposed  of,  is  in  respect  of  the 
measure  of  damages.  It  is  said  that  while,  under  our 
statute,  the  mental  and  physical  suffering  of  the  de- 
ceased, tiiB  loss  of  time,  and  expense  on  account  of  the 
injury,  also  evidence  of  age,  physical  condition,  earning 
capacity,  and  expectation  of  life,  may  all  be  ccmEadered. 
Undea*  the  Alabama  statute  none  of  these  are  admissible, 
bnt  the  amount  of  damages  is  to  be  assessed  upon  a  gen- 
eral  and  particular  view  of  all  of  the  circumstances  at- 
tending the  injury,  and  proportioned  to  the  culpability 
disclosed  upon  a  comparison  of  sach  facts  and  circum- 
stances with  tiie  measure  of  duty  imposed  by  law  upon 
the  defendant  in  the  situation  shown  by  the  evidoice,- 
and  ttie  ascertainment  of  the  breach  of  such  dat^,  and 
the  extent  of  it — in  short,  upon  tiie  degree  of  nef^Hgence 
proven  in  the  cause — and  that  such  sum  is  to  be  asses- 
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sed  for  tMs  Diligence  a  the  jory  ma;  deem  adequate 
panishment  therefor. 

We  do  not  think  that  Teimeesee  courts  and  juries  will 
find  any  more  difScnlty  in  admimBtering  this  nde  than 
is  eKpericDced  by  the  tribnnala  of  oar  Bister  State.  It  Is 
quite  as  difflcnlt  (and  more  uncertain  in  results)  to  as- 
certain how  much  shoold  be  allowed  in  a  given  case  for 
mental  and  physical  suffering  as  to  fix  a  som  that  shall 
approximately  measure  in  money  the  degree  of  culpabil- 
ity shown  by  a  defendant  guilty  ot  negligence.  More- 
over, the  tribunals  of  this  State  have  long  applied  the 
substance  of  the  Alabama  rule  in  the  reverse  aspect  Id 
measuring  the  d^ree  of  culpability  of  a  plaintiff  whose 
contributory  negligence^  In  a  certain  well-known  class 
ot  cases  in  this  States  does  not  l>ar  the  action,  but  only 
mitigates  the  damages.  In  this  class  of  cases  the  Juries 
are,  in  substance,  instructed  to  consider  and  estimate 
the  the  degree  and  extent  of  the  plaintiff's  n^Iigencc^ 
and  to  abate  his  recovery  by  such  amount  as  th^  may 
deem  just  in  view  thereof. 

7.  We  should  add  that  we  do  not  understand  that  un- 
der the  AlalKima  statute  the  jury  are  left  to  unre- 
strained acticm  in  fixing  the  amount  of  the  recovery,  but 
that  they  are  subject  to  the  overruling  discretion  of  the 
coort^  in  case  it  should  i)e  of  opinion  that  the  amount 
found  is  so  large  as  to  evince  passion,  prejudice,  or  cap- 
rice; since  it  is  laid  down  as  a  general  principle  (in 
Furniture  Go.  v.  Little,  108  Ala.,  339,  19  South.,  443, 
and  see  Batiroad  Co.  v.  Burgess,  119  Ala.,  555,  664,  565, 
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26  South.,  251,  72  Am.  St  Rep.,  943;  J2o«road  Co.  v. 
Mallette,  92  Ala.,  209,  217,  218,  9  South.,  36S,  365,  366) 
that  pnnidre  damages  are  Id  the  discretion  of  the  jury, 
but  only  within  "reasonable  limits."  At  all  events,  the 
constitution  of  our  owji  coarts  is  each,  and  the  rdation 
between  the  coart  and  the  jury  are  of  snch  a  character, 
ander  onr  laws,  that  the  trial  judge  has  always^  and  this 
court  On  appeal  always,  the  power  to  set  aside  verdicts 
on  the  ground  above  stated ;  and  every  cause  of  action  to 
which  the  hospitality  of  our  tribunals  is  extended  must 
be  understood  as  so  qualified,  inasmuch  as  we  cannot  al- 
ter the  coDBtitutioB  of  onr  courts  for  their  entertain- 
ment 

It  results  that  there  is  error  in  the  action  of  the  court 
below  in  dismissing  the  plaintiff's  suit,  and  the  cause  is 
remanded  for  proper  issue  and  further  proceedinga 
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Judge. 
^XNathmlle.    December  Term,  1904.)' 

X.    OOlTBTlTUTlOirAIj  I>AW.    Btatuta  rKlistricting  OnmlMrUnd 
eoaatr  contalam  bat  ono  subject,  and  la  conatltutioiutl. 
The  Btatnte  (Acta  1903,  ch.  GB9)   redlBtrtcUng  and  reorganliliic 
Cumberland  county  embraces  but  one  subject  and  is  constitu- 
tional and  valid. 

Act  cited  and  construed:    1903,  cb.  699. 

Constitution  cited  and  construed:     Art.  2,  sec.  17. 

a.    SAME.    Proriaion  agalnat  two  aabjacta  of  le^lalatloa  In  a  bin 
appliea  to  the  body  of  tbe  statute,  and  not  to  Its  oaption,  whan. 

Tbe  constitutional  provision  that  "no  bill  sball  become  a  law 
whlcb  embraces  more  tban  one  subject,  that  subject  to  be  ax- 
pressed  In  tbe  title,"  does  not  apply,  as  to  tbe  one  subject,  to 
tbe  title,  but  to  tbe  body  of  tbe  bill,  tbe  effective  and  operative 
part  of  tbe  statute — the  law  that  Is  made;  for  It  Is  no  objection 
to  the  bill  that  the  caption  Is  broader  than  the  enacting  part, 
or  covers  or  can  be  construed  to  cover  other  subjects,  so  that 
tbe  real  subject  of  legislation  Is  therein  expressed,  and  not  ob- 
secured  by  the  foreign  matters.    (Po«l,  pp.  3S1,  366.) 

Cases  cited  and  approved:  Powers  v.  McKensle,  90  Tenn.,  167; 
State  V,  Brewing  Co.,  104,  Tenn.,  7S3. 

Conatltntlon  cited  and  conatrued:    Airt  2,  sec.  17. 
8,    SAKX.    Statute  aboliahiag  dvil  districts  operates  to  aboliah 
offioea  dependent  upon  the  districts  lor  their  azlsteace  find 
ends  official  life  of  Incnmbents, 

A  statute  abolishing  the  civil  districts  of  a  county  operates  as  an 
Inevitable  legal  consequence  to  destroy  all  offices  of  Justices 
oC  tbe  peac^  conitables,  and  tax  asBeeaors  therein,  which  are 
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sbeolntely  demndent  upon  the  district  tor  tbalr  existence,  and 
the  offlcUl  life  of  the  IncumbentB  Is  ImmedlKtely  ended.  In  the 
absence  ol  s  saving  claose.  (Ptut,  pp.  8SG-3G7.) 
Cases  dted  and  approved:  State  ▼.  Oalnes,  1  Lea,  816;  Jadges' 
Cases,  102  Tenn^  609;  State  t.  Llndsajr,  103  Tenn^  6SG;  Grain- 
ier Co.  T.  State,  Ul  Tenn.,  284;  State  t.  Aldn,  112  Tenn.,  608. 


FROU  CUMBERLAND. 


Appeal  from  the    Gliaiicery    Court    of    Combarland 
Conntj. — Hugh  O.  Ktlb,  Chancellor. 

0.  E.  SnodoeasSj  for  complainant. 

Smith  &  Smith  and  L.  Y.  Haubt,  few  defendant 


Vr.  Justice  Shields  delivered  the  opinicm  of  the 
Court 

This  suit  is  brought  by  Peter  Harris,  a  former  jns- 
tice  of  the  peace  of  Cumberland  county,  against  W.  A. 
Hamby,  judge  of  the  county  court  of  that  count?,  and  in- 
volves the  constitutionality  of  an  act  of  tiie  general  as- 
sembly passed  April  1, 1903  (Laws  1903,  p.  1563,  c.  699) 
for  the  purpose  of  redistricting  Cumberland  county,  the 
effect  of  which  was  to  deprive  complainant  of  his  offlca 

The  statute  is  as  follows : 

"An  act  to  create  and  establi^  four  civil  districta  in 
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the  county  of  CambCTland  in  lien  of  the  thirteen  cItU 
districts,  now  ^sting ;  to  define  the  bonndariee  of  the 
same,  and  to  abolish  certain  offices  in  said  coont^  and 
to  provide  for  the  election  Qf  their  snccessora 

"Section  1. — Be  it  enacted  by  the  general  assembly  of 
the  State  of  Tennessee,  that,  there  are  hereby  created 
and  eatablished  for  the  county  of  Cumberland,  four  civil 
districts  in  lieu  of  the  thirteen  clrlL  districts  now  exist- 
ing therein. 

"8ecti<m  2. — Be  it  furUi^  enacted,  that,  the  boundar- 
ies of  said  new  civil  districts  shall  be  as  follows : 
Boondaries  of  the  second  and  fifth  civil  dlsMcts  shall 
be  consolidated  and  shall  hereafter  be  known  as  the  first 
civil  district. 

"Second,  the  territory  now  embraced  within  the  boun- 
daries of  the  first,  sixth  and  thirteenth  civil  districts 
shall  be  consolidated  and  shall  hereafter  be  known  as 
the  second  civil  district. 

"Third,  that  the  territory  dow  embraced  within  the 
boundaries  of  the  third,  foortii,  ^ghth  and  eleventh  civil 
districts  Ediall  be  consolidated  and  shall  hereafter  be 
known  as  the  third  civil  district 

"Fourth,  that  the  territory  now  embraced  in  the  sev- 
enth, ninth,  tenth  and  twelfth  civil  districts  shall  be 
combined  and  shall  hereafter  be  known  as  the  fourth 
civil  district 

"Section  3. — Be  it  further  enacted,  that,  all  the  vari- 
ous district  ofQcers,  to  wit,  justices  of  the  peace,  consta- 
bles and  tax  assessor^    now   holding    office    in    said 
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connty,  are  hereby  aboliBhed,  and  the  county  board  of 
ejection  commissloneFs  shall  call  an  electicm  to  be  held, 
according  to  law  for  the  election  of  two  jostlceB  of  the 
I>eac^  one  constable  and  one  ta^  aaBessor,  in  all  the  nev 
districts  created,  except  in  the  first  wherein  shall  be 
elected  three  justices.  Said  election  shall  be  opened 
and  held  at  the  varions  voting  precincts,  in  said  countj 
on  the  7th  day  of  May,  1903,  and  the  present  district  of- 
flcera  in  said  county  shall  hold  their  offices  until  the 
officers  herein  provided  for  have  been  elected  and  quali- 
fied. 

"Section  4. — Be  It  fnrth»  enacted,  that,  the  voting 
precincts  in  tiie  various  civil  districts  In  said  county 
shall  remain  as  th^  now  stand. 

"Section  5. — Be  it  further  aiacted,  that,  this  act  take 
effect  from  and  after  the  7th  day  of  May,  1903,  the  pub- 
lic welfare  requiring  iV 

The  objection  now  made  to  this  act  is  that  both  tlie  tl- 
tie  and  the  body  of  it  embrace  two  subjects,  viz.,  redis- 
trictlng  Cumberland  counly  and  the  abolition  of  certain 
offices  in  that  county,  and  that  in  this  it  CMitravenea  aiv 
tide  2,  section  17,  of  the  constitution,  providing  that  "no 
bill  shall  become  a  law  which  embraces  more  than  one 
subject,  that  subject  to  be  erpressed  in  the  titl&" 

This  contention  cannot  be  sustained.  We  do  not  think 
that  either  the  title  or  the  body  of  this  statute  embraces 
two  subjecta  If  tiie  title  did — and  complainant  seems 
to  press  this  point  with  more  confidence  against  it  than 
the  body  of  the  act — ^it  would  be  immateriaL    The  cou- 
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stitational  provision  inv(Aed  does  not  apply  to  the  title^ 
but  to  the  body  of  the  bill,  the  effectlre  operative  part 
of  the  statute— the  law  that  is  made.  It  is  no  objection 
to  a  bill  that  the  caption  is  broads  than  the  enacting 
par^  or  covera  or  can  be  constrned  to  cover  other  sub- 
jects so  that  the  real  subject  of  I^slation  is  therein  ex- 
pressed and  not  obscured  by  the  foreign  mattars.  State 
V.  Schlitz  Br^xcing  Co.,  104  Tenn.,  723,  59  S.  W.,  1033, 
78  Am.  St  Rep.,  941 ;  Powers  v.  MoKenzie,  90  Tenn., 
167, 16  8.  W.,  559. 

But  neither  the  bill  nor  caption  embrace  two  subjecta 

The  purpose  and  object  of  the  statute  is  to  redistrict 
and  reoi^;anize  Cumberland  county.  The  first  section 
abolishes  all  the  old  districts  and  creates  four  new  ones, 
and  the  second  defines  their  boundaries. 

The  inevitable  legal  consequence  of  abolishing  the 
old  districts  was  the  destruction  of  all  the  offices  of  jus- 
tices of  the  peac^  constable,  and  tax  assessor  tn  them. 
These  offices  were  absolutely  dependent  upon  the  dis*- 
tricts  for  their  existence,  and  when  the  districts  were 
abolished  they  were,  by  operation  of  the  law,  destroyed. 
Orainger  County  t.  State,  111  Tenn.,  234,  80  S.  W., 
756-763. 

There  can  be  no  officer  without  an  office  to  be  filled; 
and  when  the  offices  of  justice  of  the  peace,  consta- 
ble and  tax  a»»ssor  of  the  old  districts  ceased  to  exist 
the  official  life  of  the  complainant  and  the  oth^  officers 
of  thme  districts  terminated.  State  v.  Oainea,  2  Lea, 
316;  State  v.  Lvndaay,  103  Tenn.,  625,  53  8.  W.,  950; 
Judges'  Gates,  102  Tenn.,  509,  53  S.  W.,  134. 
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That  portion  of  the  third  section  of  the  act  aboliBhing 
the  offices  or  officers,  and  its  prop^  meaning  maj  be, 
vas  therefore  nothing  more  than  declaratory  of  tiie 
meaning  and  effect  of  the  first  section,  and  cannot  be 
said  to  be  incongruous,  but  is  clearly  germane  to  it  It 
is  not  in  any  sense  a  separate  or  distinct  subject 

The  chief  attack  evidently  intended  to  be  made  and 
orged  against  the  constitutionality  of  this  statnte  when 
this  bill  was  filed  was  that  the  complainant  and  other 
district  officers  of  the  county  could  not  be  deprived  of 
their  offices  before  the  eipiration  of  the  constitutional 
terms  for  which  they  were  elected  indirectly  by  abolish- 
ing their  districts,  but  it  is  now  conceded  that  since  then 
this  question  has  been  decided  adversely  to  this  conten- 
tion in  the  cases  of  Grainger  County  v.  State,  111  Tmn., 
234,  80  8.  W.,  750,  and  State  v.  Akin,  112  Tenn.,  603, 
T9  S.  W.,  806. 

It  is  held,  in  effect,  in  these  cases,  that  the  general  as- 
sembly,  in  the  exercise  of  its  pow^  over  the  affairs  of 
counties  and  municipalities,  may  abolish  existing  civil 
districts  of  counties  and  create  others  at  will,  and  that 
when  a  district  is  abolished  all  the  offices  for  it  cease  to  i 

exist  with  it;  and  the  official  life  of  those  holding  them 
is  immediately  ended,  in  the  absence  of  a  saving  clause  I 

like  that  contained  in  this  statute,  providing  that  they  ' 

shall  bold  their  offices  until  others  f<H-  the  new  districts 
are  elected  and  qualified. 

This  statute  seems  to  be  without  constitutional  ob- 
jection, and  valid  and  effective  to  abolish  all  t^e  civil 
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districts  of  Cnmberland  county  existing  when  it  was  en- 
acted ;  the  result  of  which  was  to  destroy  the  offices  of 
JTiBtice  of  the  peace,  constable,  and  tax  assessor  in  those 
districts;  and,  coDBeqaentl;  the  complainant  ceased  to 
be  a  Justice  of  the  peace  May  7, 1903,  when  the  act  took 
effect,  and  is  not  entitled  to  any  relief  ond^  hi^  bill. 

The  decree  of  the  chancellor  and  the  court  of  chancery 
appeals  bo  adjudging  is  affirmed. 


368  TENNESSEE  REPORTS.  [Vol.  114 

Tenalnal  Co.  v.  LeUr«tt 

LOUISTILE^B  &  NASHTILLB    TEEMINAL    COMPANY  et  ol.  V. 

John  T.  Lelltbtt. 

(NaahvUle.    December  Term,  1904.) 

1.  TABIABTOE.  Nona  b«tw«eii  ftlla^tioiu  and  prool  wbar*  writ 
•ho.ws  plalntlfi  raea  tw  trustee  and  next  Mend  for  benaficiarieB 
thoiiffb  declaration  ia  is  hie  own  same,  and  prool  ahowa  titla 
in  hfm  tor  the  beneticiarlea. 
The  bolder  of  tbe  legal  title  to  land  as  tmBtea  for  tbe  beneficial 
ownera  may,  aa  their  truateeg  and  next  Mend,  ene  to  recOTer 
damageB  to  the  nse  of  their  land,  health  and  comfort  caused 
br  defendant's  Improper  use  and  maintenance  of  railroad  and 
terminal  yards,  ronndhouBea,  and  other  accesBoiiea  In  and  near 
'  tbe  same;  and  where  tbe  writ  or  summons  sbova  that  the  suit 
Is  bj  him  aa  trustee  and  next  friend  for  the  named  beneficial 
owners,  and  tbe  averments  In  the  declaration  are  In  bis  own 
name  without  more,  and  the  proof  shows  the  title  to  tbe  land  to 
be  In  him  for  their  use  and  benefit,  there  Is  no  fatal  variance 
between  the  allegation  and  proof,  for  It  sufficiently  appears 
from  the  writ  and  declaration  that  the  plaintiff  was  trustee  for 
tbe  named  beneficial  owners,  and  that  the  suit  waa  brought 
tor  damages  to  the  use  of  tbelr  property,  health  and  comfort. 
IPott,  pp.  S72.  378,  384.) 

8.  mSJOINDES  OF  ACTIONS.  Obviated  by  abandonment  of 
tbe  claim  constitntin^  the  misf  olndar. 
Hlsjolnder  of  cause  of  action  may  be  obviated  by  abandonment 
or  withdrawal  of  tbe  claim  that  constitutes  the  misjoinder,  wttb 
proper  Instructions  to  the  Jury,  and  Its  OQilsslon  as  one  of  the 
elements  of  recovery  or  damages  In  the  charge  of  the  trl&l 
Judge.  IPoat,  p.  3SG.) 

8,    SAKE.    Hone  In  action  for  injury  to  nae  of  land  by  allafraUon 

of  impairment  to  haaltb  olplaintUf'a  lamily  as  a  specification 

of  damages  done  to  land  aa  a  borne. 

Where,  In  an  action  for  Injuries  to  tbe  use  of  certain  real  estate 

caused  by  defendant's  improper  maintenance  and  VM  of  nil- 


6  Gates]  DECEMBER  TERM,  1904.  369 

Terminal  Co.  t.  Lellyett 

road  and  terminal  rarda,  thero  la  no  claim  for  damaK«8  top 
alcknesa,  doctor's  bills,  etc.,  and  an  allegation  In  tbe  declaration 
Of  impairment  of  the  health  ot  plalntlS's  family  is  merely  a 
specification  ot  damages  done  to  the  land  as  a  home  or  place 
ot  residence,  just  as  in  the  destruction  of  the  grass,  trees, 
■hnibber]',  etc.,  and  the  presence  ot  smoke,  cinders,  etc.,  the 
declaration  Is  not  objectionable  for  misjoinder  ot  causes  of  ac- 
tion, for  there  Is  no  sep&rat«  causb  of  action  In  favor  of  the 
plalutilt's  wife  and  children  for  Injuries  to  their  health.  (P<w(, 
pp.  385,  386.) 
4.  PI.KAJ>Ilfa  AND  FBAOTIOB.  Count  for  injuriaa  to  tee  a« 
divtinpualieil  from  recurrent  InJoriM  eliminated  by  charge  ot 
court. 

Where,  In  an  action  by  an  adjacent  landowner  for  Injuries  to  his 
land  resulting  from  the  defendant's  Improper  operation  of  rail- 
road and  terminal  yards,  the  court,  at  plaintiff's  request  or  on 
Its  own  motion,  charged  that  plaintiff  conld  not  recover  tor 
injuries  to  the  fee  and  that  tbe  proof  of  the  value  of  the  prem- 
ises must  be  considered  only  in  determining  tbe  question 
whether  the  comfortable  enjoyment  ot  tbe  premises  had  been 
impaired  or  destroyed,  such  Instruction  eliminated  counts  or 
causes  of  action  alleged  for  the  recovery  of  permanent  as  dis- 
tinguished from  recurrent  damages.  (Post,  pp.  S8S,  8ST.) 
6.  KA1I.B0AD  AMD  TSRMINAI.  00&FOKATION8.  Location 
and  operation  cannot  be  aathorised  with  immunity  from 
damages  lor  injnriea  to  adjacent  property. 

Railroad  and  terminal  corporations  cannot  be  authorized,  under 
their  charters  nojr  by  law,  seriously  to  Impair  or  destroy  ad- 
jacent property  by  tbe  location  and  operation  of  terminal  yards, 
roundhouses,  coal  chutes,  etc.,  with  immunity  from  damages  for 
injury  to  adjacent  property  resulting  from  such  location  and 
operation  ot  their  terminal  yards.  {Post,  pp.  388-400,  and  espeo- 
tally  391.) 

Cases  cited  and    approved:      Telegraph    and    Telephone    Co.    t. 
Jacobs,  109  Tenn.,  727,  741,  743;  Madison  v.  Copper  Co.,  G  Gates, 
114  Tenn— 24 
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•     SSI,  S4>,  843;  and  numerous  cssei  In  otber  Btatei  and  countries 
cited  In  tbe  opinion  on  pages  892>3B9, 

e,  BAKK.  No  damages  for  injuries  from  ineressed  rallrosd 
traffic,  bat  damages  from  operation  of  railroad  terminal  yarda 
and  acceasories,  irlisn. 
In  an  action  to  recover  damsges  tor  Injury  to  adjacent  property 
bj  the  operation  of  railroad*  and  terminal  yards,  the  plaintiff 
Is  not  entitled  to  recover  damages  Incident  to  the  Increase  of 
traffic  Into  and  tbrongh  the  station  over  tracks  laid  ittj  rears 
ago,  when  bis  property  was  vacant,  or  over  other  tracks  subae- 
Quently  laid  as  the  traffic  Increased  and  required  tbem,  but  may 
recover  damages  for  Injuries  resulting  to  his  property  from  the 
operation  of  terminal  yards,  roundhouses,  coal  chutes,  etc.,  and 
tbe  switch  yards  and  tracks  necessary  to  operate  them,  where 
tbe  aUroad  terminal  corporation  was  organised  and  the  termi- 
nal yards  and  facilities  were  constructed  after  tbe  erection  of 
plaintiff's  bouse.    (Po«f,  pp.  400,  401.) 

7.  SAKAOXS.    For  injury  to  property  from  operation  of  pnbllo 
or  qnaai  public  enterpriaes,  when  and  whan  not. 

The  law  does  not  allow  damageB  for  annoyances  and  discomforts 
resulting  from  the  operation  of  public  or  qnssi  public  enter- 
prises, unless  they  go  to  such  an  extent  as  to  injure  the  usable 
and  rental  or  permanent  valne  of  the  property,  tor  they  must 
amount,  to  some  extent,  to  tbe  taking  ot  tbe  value  of  tbe  prop- 
erty, either  temporary  or  permanent,  and  depriving  the  owner 
thereof.     {Pott.  pp.  401-403.) 

Cases  cited  and  approved:  Railroad  v.  Blngbam,  87  TeuL,  B22; 
Demarest  v.  Hardbam,  34  N.  J.  Bq.,  4S9. 

8,  BAKB,    Kaaanra  of  damages  tor  injury  to  real  aatate  ia  ita 
diminished  rental  ▼alna,  when. 

Where  railroad  terminal  yards  are  operated  so  carelessly  and 
negligently  aa  to  create  a  nuisance  to  plaintiff's  adjacent  prop- 
erty, which  might  be  avoided  and  obviated  by  adopting  other 
means  and  being  more  careful  in  the  manner  of  operating  the 


r  ■ 
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yards,  the  Bieaeure  of  damages  la  the  injury  to  the  ralne  of  the 
use  and  enjoyment  of  the  property,  measured  largely  by  the  dl- 
mlnlihed  valne  of  the  froferty.    (Port,  pji.  403,  404.) 


e  of  damasee  for  injury  to  real  estate  from  op* 
■ration  of  railroad  terminal  yarda  ia  the  injury  to  the  per- 
manent Talne,  when. 
In  an  action  for  injury  to  adjacent  property,  caused  by  the  oper» 
tlon  of  railroad  terminal  yards,  where  such  yarda  are  carefully 
and  properly  operated,  plaintiff's  measure  of  damages  is  the  In- 
Jnry  to  the  fee  and  permanent  value  of  the  property  by  the  per- 
manent otieration  of  such  terminal  yards.    IPoit,  pp.  404,  406.) 

10.  TXBSIOT8.  Set  aside  for  ezcesaivensaa  ol  damagesi  ciaaa  in 
ludgment. 
Where  In  an  actton  for  damagn  for  injury  to  the  oae  and  enjoy- 
ment  of  plaintHTs  property,  by  the  operation  of  railroad  ter' 
minal  yards,  a  verdict  awarding  plalntilt  four  thousand  dollars 
damages  tor  such  injury  for  a  period  of  thirty-two  months, 
where  the  property  la  worth  only  seven  thousand  dollars.  Is 
so  BTOBsly  ezcesslTe  as  to  indicate  either  misapprehension  by 
the  Jury,  or  passion,  prejudice,  or  caprice  on  their  part,  and 
will,  tlierefore,  be  set  aside.    iPoit,  pp.  406-407.) 


FROU  DAVIDSON. 


Appeal  from  the  Circuit  Court  of  DaTidson  Connt;. — 
J.  A.  Cakewbiqht,  Judge. 

James  C.  Bbadfobd,  Baxter  Smith,  Peboy  D.  Mad- 
din,  SiiEMONs  &  Babthbll,  John  B.  Ebeblb  and 
OiiAUDB  Wallee,  for  Terminal  Company  and  Bailroada 

.Walter  Stokbs  and  Obobob  A.  Fbazeb,  for  Ldljett 


372  TENNESSEE  BEFOBTS.  [Tol.  114 

Tennliutl  Ca  t.  I^ellr«U. 

Hb.  Jushob  WHiKbs  delltered  the  i^inlon  at  the 
Court. 

This  is  an  appeal  in  the  nature  of  a  writ  of  error 
from  a  judgment  against  the  Louisville  &  Nashville 
Bailroad  Cknapany,  the  Nashville,  Chattanooga  &  St 
Louis  BaUway  and  the  LonisviUe  &  Nashville  Terminal 
Company  for  |4,000  for  alleged  injuries  from  smcAe, 
soot,  dust,  and  noise  claimed  to  be  due  to  the  operation 
of  the  railroad  and  t^minal  yards,  roundhouses,  et&, 
at  Nashville,  Tennessee. 

The  cause  was  tried  before  the  Honorable  J.  A.  Cart- 
wright,  circuit  judge,  and  a  jury.  A  motion  for  a  new 
trial  was  duly  made  and  overruled.  A  motion  in  arrest 
of  jn^ment  was  then  made  and  overmled.  Due  and 
pr(^er  excepticm  was  taken  to  the  action  of  tlie  coort^ 
and  an  appeal  was  prayed'  to  this  court. 

The  writ  was  issued  on  August  25, 1902,  and  required 
the  defendants  "to  answ^  J<^in  T.  Lellyett,  trustee,  and 
next  friend  of  Uary  B.,  Mary  Frances,  and  Catherine 
Lellyett  in  an  action  for  damages  in  the  sum  of  tem  thou- 
sand dollars. '^ 

The  declaration  contains  six  counta 

The  first  count  alleges  that  when  "he  (the  plaintiff)' 
became  the  owner  of  said  property,  and  up  to  the  time  of 
the  location  of  the  terminal  station  and  occupation 
thereof  by  defendants,  said  property  was  exceedingly 
valuable;  the  neighborhood  was' quiet,  free  teem  noise^ 
smoke,  and  soot,  and  unpleasant  gases,  and  in  every 
way  a  desiratrle  place  to  reside;  that,  owing  to  its  locar 
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iion  aforesaid,  and  its  freedom  at  the  time  from  n(ds^ 
dust,  Boot,  and  nozioos  gases,  plaintiff  had  beautified 
said  place  with  shrubbery,  trees,  grass,  and  flowers^ 
which  would  enhance  the  value  of  aforesaid  properly  in- 
tended for  residence  purposes." 

The  declaration  then  proceeds  to  state  that  the  term- 
inal company  was  chartered  and  authorized  to  erect  a 
terminal  statirai  in  NashTille,  and  did  erect  the  same; 
that  afterwards,  nnder  some  arrangem^it  with  the  de-. 
fendant  companies,  they  have  been  in  the  us^  opraration 
and  occupation  of  the  same;  that  the  tearminal  yards  or 
grounds  lie  in  close  proximity  to  the  plaintiff's  prop- 
erty, and  defendants  have  constructed  lai^e  numbers  of 
trat^s  thereon,  and  operate  a  large  number  of  engines 
and  cars  over  them ;  that  the  noise  from  the  engines  and 
cars  is  unreasonable  and  constant  day  and  night;  tiiat 
the  defendant  companies  use  a  cheap  and  low  grade  of 
soft  coal  in  their  engines  which  emit  volumes  of  black 
dirty  smoke,  defiling  everything  with  which  it  comes  in 
contact,  wliich  is  due  to  the  n^ligence  of  defendants  in 
the  operation  of  their  engines;  that  the  engines  emit 
poisonous  and  noxious  gases,  which  often  lie  over  plain- 
tifTs  propra^  like  a  pall ;  that  defendants  n^ligently 
erected  in  close  pnnimity  to  plaintiff's  property  lai^ 
coal  bins  (tr  chutes,  upon  which  thoasandb  of  cars  of 
cofd  are  dumped  from  a  high  elevation,  causing  dust  and 
dirt  to  arise  therefrom,  wtiich  pass  over  and  settle  on 
plaintiff  a  property;  that  defendants  have  erected  a 
large  roundhouse^  with  a  number  of    pipes  or    smoke* 
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stacks,  where  they  fire  ap  and  cool  off  engines,  some  of 
which  are  permitted  to  remain  in  aaid  house  an  nnreas- 
onable  length  of  time,  and  from  the  smokestacks  of 
which  ronndhonse  the  sm<Ae  passes  otot  to  and  settles 
OD  the  plaintiff's  property;  that  plaintiff's  pr(^>erty  is 
not  worth  near  as  much  aa  it  was  before  the  »!«ction  of 
said  depot  and  terminal  station,  and  aaid  decrease  has 
been  owing  to  the  wrongful  acts  of  defendants;  that  said 
smoke,  soot,  creosote^  cinders,  dust  and  gases  have  per- 
manently reduced  and  injured  the  valne  of  plaintiff's  re- 
alty, and  have  destroyed  plaintifTs  shrubbery,  trees, 
grass  and  floweni;  and  that  plaintiff  has  been  damaged 
the  sum  of  tlO,000. 

The  second  count  is  substantially  the  same  as  the 
first,  except  that  it  alleges  damage  to  "his  household 
furniture,  ornaments,  sUrer,  and  such  articles,"  and 
that  the  smoke  settles  npon  plaintiff's  house  and  injures 
his  p^sonal  prop^^. 

The  third  connt  alleges  the  same  as  the  first  coont, 
but  the  damage  claimed  is  tor  injury  to  the  health  oi  Ma 
family. 

The  fourth  count  allies  the  same  facts,  and  the  dam- 
ages claimed  are  tor  permanent  injury  to  the  property. 

The  fifth  count  alleges  the  same  facts,  and  avers  dam- 
ages as  follows:  "Thereby  damaging  and  injuring  the 
furniture,  hangings,  fixtures,  catpets,  and  property  of 
the  plaintiff  and  his  family,  mining  and  destroying  its 
use  by  the  plaintiff  and  his  family,  to  his  damage  teu 
thousand  dollars." 
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The  sixth  count  allies  similar  facte,  and  claims  dam- 
ages as  ft^owa:  "And  that  their  result  is  to  destroy 
the  health,  peace,  comfort,  and  happiness  of  his  family, 
and  that  their  peace,  health,  comfort,  and  happiness 
have  been  injured  and  destroyed  l^  said  reckless,  care- 
leas,  negligent,  and  willfnl  coudnct,  to  the  extent  of  tea 
thousand  doIlarB." 

The  defendants  demnrred  on  three  groantjs: 

First  Because  of  misjoinder  M  parties  and  mis- 
joinder of  causes  of  action,  in  that  the  salt  was  for  dam- 
ages tor  permanent  reduction  of  the  value  of  the  prop- 
erty and  for  damage  to  the  household  furniture  and 
that  the  smoke  and  soot  had  been  carried  into  the  sys- 
tems of  the  plaintiff  and  his  family,  whereby  their 
health  was  greatly  injured;  that  the  plaintiff,  as  trus- 
tee and  next  friend,  cannot  sue  tor  injury  to  the  real 
estate  in  the  same  action  in  which  he  sues  for  injury  to 
the  health  of  the  parties  for  whom  he  is  trustee  and  next 
frigid;  that  the  plaintiffs  own^ship  of  the  property  Is 
joint,  and  the  injury  to  the  health  of  the  plaintiff's  is 
several. 

Sec<»id.  That  the  declaration  is  insufficient  in  law, 
because  it  is  uncertain,  indefinite,  and  ambiguous. 

Third.  For  misjoinder  in  causes  of  action  in  suing 
for  permanent  decrease  in  the  value  of  real  estate  and 
also  for  injury  to  personal  property,  household  furni- 
ture, and  for  loss  of  personal  comfort  and  of  health. 

Identical  demurrers  were  filed  by  all  the  defendanta 

The  court  sustained  the  demnrro^  aa  to  the  claim 
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for  damages  to  the  plaintiff,  John  T.  Lellyett,  individa- 
allj.  In  all  other  respects  the  demuir^v  were  over- 
'  ruled,  to  vhlch  doe  exception  was  taken. 

The  defendants  filed  pleas  raising  the  same  qnestions. 

The  defendant's  first  plea  was  the  general  issue — not 
guilty. 

The  second  plea  was  a  special  plea  in  which  the  de- 
fendant ccpnpanies'  charters  were  averred.  The  plea 
-then  further  allied  that,  when  the  company's  road  was 
'first  bnilt,  Nashville  was  a  village  with  few  inhabitants; 
that  the  property  on  which  plaintiff's  residence  is  now 
situated  was  vacant;  that  defendant's  shops  and  termin- 
al facilities  were  located  at  the  estrone  western  edge  of 
the  town,  and  that  the  only  feasible  location  fco*  them 
was  tha?e;  that  they  continued  to  operate  said  shops 
and  terminal  facilities  at  such  point  until  the  town  in- 
creased in  siz^  and  there  was  an  absolnte  necesuty  f<M> 
larger  shops,  depots,  bigger  grounds  and  terminal  faci- 
lities, and  for  new  depots  for  passengers  and  freight; 
tiiat,  pursuant  to  this  demand,  the  city  of  Nashvill^  a 
number  of  years  ago,  authorized  the  closing  up  of  cer- 
,tain  streets  and  alleys,  and  later  on  the  raising  of  cer- 
tain streets  and  the  building  of  certain  overhead 
bridges;  that  the  city  itself  spent  lai^e  sums  of  money 
in  making  these  improvements;  that,  In  order  to  fur- 
nish a  suitable  depot  and  terminal  facilities,  the  rail- 
roads entering  Nashville  co-operated;  that  the  public 
business  increased,  and  thus  increased  the  operations 
in  the  traminal  yards;  that  the  erections  complained  of 
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were  built  pnrsoant  to  lawful  powers,  and  that  the  dam- 
ages complained  of  are  such  as  are  aaffered  by  all  per- 
sons who  live  in  a  cit;  which  grows  and  expands,  aDd 
who  happen  to  reside  near  anj  coal'bnming  ctmceni 
that  cannot  move  from  place  to  place;  that  the  location 
was  determined  bj  public  necessity  and  conTenience 
and  the  demands  of  commerce,  as  well  as  by  chartCT 
rights;  and  that  the  original  road  was  built  long  before 
plaintiCTs  residence  was  erected,  and  the  proximity  of 
its  depots  and  yards  to  plaintiff's  house  has  come  about 
by  reason  of  necessary  expansion  in  serving  the  public. 

The  third  plea  was  that  the  topography  of  the  city  of 
Nashville  rendered  any  other  location  impracticabla 

The  fourth  plea  was  based  upon  the  public -con- 
venience and  pubUc  necessity  for  locating  the  terminal 
facilities  within  reasonable  reach  of  the  public. 

The  fifth  plea  recited  the  charter  of  the  NashTille  & 
Chattanooga  Railroad,  and  the  original  location  of  its 
road  where  tiie  present  tracks  are  situated;  the  original 
charter  of  the  Louisville  &  Nashville  Railroad  Com- 
pany; the  construction  of  its  railroad  into  Tennessee; 
its  extension  from  its  original  depot,  on  the  west  bank 
of  the  Cumberland  river,  through  the  territory  now  oc- 
cupied, and  past  plaintiff's  residence;  the  original  char- 
ter of  the  Tennesse  &  Alabama  Railroad,  the  Nashville 
&  Northwestern  Railroad,  the  NasbvUIe  &  Decatur  Rail- 
road, and  other  lines  extending  into  Naahville,  and 
their  ultimate  connections  through  Nashville  and  along 
Uw  tracks  now  used  tor  terminal  purposes  near  plain- 
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tiff's  residence;  the  charter  of  the  LonlsTiUe  &  Nash- 
ville  Terminal  Company,  and  its  construction  of  the  ter- 
minal facilities,  and  its  lease  to  the  two  railroads.  The 
plea  farther  averred  that  the  present  terminal  facilities 
were  built  in  order  to  serve  the  public  and  to  meet  a 
pnblic  demand,  and  that  they  are  operated  solely  by 
the  railroad  companies,  and  not  by  the  terminal  com- 
pany; that  in  said  operations  said  companies  used 
machinery  and  engines  manned  by  suitable,  c(»npeteDt, 
and  skilled  employees,  and  bum  the  same  coaj  wliich 
has  been  used  by  railroads  in  this  section  since  long  be- 
fore the  plaintiff  became  the  owner  of  the  pn^rty 
which  be  claims  is  injured;that  soft  coal  is  theonly  prac- 
ticable fuel  in  the  South,  and  that  defendants  make  no 
more  smtAe,  noise,  dast,  ashes,  etc.,  tlian  arise  trom  a 
reasonably  skillful  and  careful  operation  of  their  busi- 
ness; that  plaintiff  acqnired  the  same  property,  for  the 
allied  injury  of  which  damages  are  claimed,  when  de- 
fendants were  already  operating  many  engines  and 
trains,  and  doing  a  large  amount  of  switching  upon 
their  own  premises  in  the  necessary  transaction  of  their 
business,  and  that  the  additional  smoke,  etc.,  is  due  to 
the  increased  traffic  rendered  necessary  by  service  to  the 
public;  that  the  location  of  tlie  yards  and  terminal  faci- 
lities was  the  most  reasonable  and  practicable  location 
to  be  found,  considering  the  necessities  of  the  public  as 
well  as  the  railroad  companies ;  that  defendants  rely  up- 
on their  charter  rights  for  locating  and  operating  their 
depots,  ronndhonses,  shops,  and  other  terminal  facili- 
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ties,  and  tor  operating  and  miming  trains  in  said  yards. 

The  defendants  also  filed  pleas  of  the  statute  of  limi- 
tatioiis  of  <me  and  three  years. 

Thej  also  filed  a  plea  known  in  this  rec(»^  as  the 
"John  Doe  Flea,"  which  is  that  this  proffertj  and  the 
plaintiff's  property  were  originally  owned  by  one  John 
Doe,  who,  for  a  consideration,  conveyed  the  property 
now  owned  by  the  railroad  companies,  and  over  which 
these  operations  are  had,  to  the  railroad  companies,  etc. 
Bat  no  proof  was  introduced  under  this  plea,  and  it  was 
stricken  out. 

Plaintiff  joined  issue  on  all  the  pleas  except  the  last 
named. 

The  evidence  on  behalf  of  the  plaintiff  tended  to  show 
that^  at  the  time  he  acquired  this  property,  Oowdy  street 
was  a  quite  street,  suited  for  residence  purposes;  that 
there  was  no  unsual  noise,  and  no  unusual  amount  of 
dust,  dirt,  and  cinders;  and  that  it  was  a  comfortable 
place  to  live. 

That  the  coal  chutes  complained  of  are  used  for 
damping  coal  from  cars  into  bins,  to  be  used  in  firing 
engines;  that  the  cars  are  hauled  up  on  an  inclined  tres- 
tie,  from  which  the  dumping  is  done. 
That  the  roandhonse  had  some  ten  or  twelve  stackf^ 
running  up  about  forty  feet  into  the  air. 

That  there  is  a  sand  or  dry  house  in  the  yards ;  that 
in  the  terminal  operations,  trains  are  made  up  in  the 
yards,  and  the  switching  and  operations  of  engines  and 
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cara  are  practically  coufrtant;  that  cool  is  dumped  day 
and  night  and  on  Sunday. 

That  the  switch  engines  move  forward  and  back- 
ward continually,  and  frequently  stop  (^posite  plain- 
tiff's house,  and  the  noise  and  smoke  from  them  come 
directly  to  his  house. 

That  the  first  discomfort  he  experienced!  on  account  of 
the  smoke,  noise,  etc.,  was  after  the  terminal  yard 
opened. 

That  his  family  consistB  of  his  wife  and  three  chil- 
dren, and  they  suffer  from  these  discomforts  proceeding 
from  the  terminal  yards. 

That  as  many  as  twelve  or  fifteen  engine  can  be  seen 
in  the  yards  at  one  tim^  and,  when  the  smoke  from  these 
comes  over  hia  premises,  he  can  smell  it  Sometimes  it 
is  impregnated  with  gas  and  causes  coughing.  In  the 
summer  time  the  front  windows  of  his  house  cannot  be 
(q>»ied  for  any  length  of  time  without  experiencing 
trouble  from  cinders,  soot,  and  smoke. 

The  fuminshinga  in  the  house  b^ong  to  his  wife,  and 
he  holds  the  house  as  trustee  for  Ms  wife  and  children, 
undar  a  deed  to  him  from  his  mother.  He  valued  the 
entire  property  at  17,000  and  furniture  at  |1,500. 

There  was  evidence  tending  to  show  that  the  grass, 
trees,  shrubbery,  and  flowers  in  the  vicinity  died,  and 
that  the  smoke,  soot,  and  noises  were  unpleasant^  and 
they  disturbed  the  sleep  of  himself  and  family,  and  dam- 
aged both  the  house  and  the  ita  fumitnre  and  furnish- 
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fngs;  Uuit  Qiere  was  considerable  noise' from  the  ringing 

of  engine  bells,  but  the  whistle  was  seldom  blown. 

That  the  plaintiff  has  been  in  the  habit  of  taking  his 
family  to  the  coontry  in  the  summer,  leaving  the  citj^ 
the  1st  of  June,  and  remaining  away  until  in  September. 

That  the  noises  from  the  terminal  yards  had  a  ten- 
dency to  disturb  the  nerrous  system,  and  wefe  disturb- 
ing to  visitors,  but  one  would  get  accustomed  to  it, 
though  at  the  expense  of  nervous  force. 

The  defendants  introduced  in  evidence  the  charters  ot 
the  several  railroads  composing  the  lines  using  these 
yards  for  terminal  purposes,  and  also  the  charter  of  the 
Louisville  &  Kashville  Terminal  Company,  which  con- 
structed the  yards  and  leased  them  to  the  two  railroad 
companies,  together  with  the  lease  itself,  the  ordinance 
of  the  city  of  Kashville,  and  the  contract  between  the 
dty  and  the  terminal  company  for  the  construction  and 
(iteration  of  the  yards. 

It  is  not  necessary  to  refer  to  these  charters,  leases, 
consolidations,  and  connections  mote  in  detail. 
'  Owing  to  tiie  immense  growth  in  travel  and  traffic, 
it  was  deemed  advisable  and  necessary,  for  the  benefit 
and  convenience  of  the  public,  to  provide  new  and  en- 
larged terminal  facilities  at  Nashville;  and  a  lot  was 
sdected,  centrally  and  conveniently  located  on  Broad 
street  and  embracing  something  like  100  acres,  upon 
which  was  erected  a  passenger  station  house,  and  a 
roundhouse,  and  coal  chutes  and  bins^  and  a  sandhouse^ 
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and  a  lai^e  number  of  tracks,  naed  for  Bwitcfaing  aod 
other  pnrpoBes.     This  was  in  1900. 

Engines  and  cars  have  been  operated  unce  1851  with- 
in 225  feet  of  the  fnmt  of  Mr.  Lellyett's  honse,  upon 
tracks  that  still  are  osed,  and  are  a  p&rt  of  the  terminal 
facilities. 

None  of  the  tracks  or  houses  erected  under  the  t»- 
minal  station  plant  are  nearer  to  Mr.  Lellyett's  house 
than  these  original  tracks;  the  new  and  additional 
tracks  being  to  the  west  of  the  original  tracks,  and  fur- 
ther removed  from  Mr.  Lellyett's  location. 

On  the  west  side  of  Qowdy  street,  opposite  Mr. 
Lellyett's  house,  and  between  it  and  the  terminal  yards, 
are  a  number  of  houses,  almost  ev«7  lot  being  bollt  up- 
on, so  that  the  smok^  dust,  cinders,  and  noise  must  pass 
over  these  before  reaching  him. 

From  Mr.  Lellyett's  house  to  the  nearest  point  of  the 
roundhouse  is  750'  feet;  to  the  center  of  the  roundhouse 
950  feet;  and  to  the  most  distant  wall  of  the  ronndlioiue 
is  1,100  feet. 

From  Mr.  Lellyett's  house  to  the  nearest  point  of  the 
coal  chutes  on  Kayne  avenue  was  700  feet,  and  the  fur- 
ther end  of  the  coal  chutes  800  feet 

From  his  house  to  the  coal  bins  on  Gleaves  street, 
at  the  nearest  point,  was  1,150  feet,  while  the  farth^v 
most  point  was  over  1,200. 

From  his  house  to  the  sandhouse  was  between  1,100 
and  1,200  feet. 

The  yard  space  between  his  house  and  these  sand- 
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hooses  and  coal  chutes  is  occupied  bj  tracks  nsed  for 
incoming  an  outgoing  traina,  and  for  switchii^  and 
yard  purposes. 

Defendants'  evidence  also  showed  that  there  were 
operated  in  the  terminal  yards  seventeen  engines  in  the 
daytime,  and  ten  of  these  engines  at  night  Only  three 
or  fonr  of  these  engines,  howeTer,  operated  continnally 
in  that  part  of  the  yard  opposite  Gowdy  street,  the  bal- 
ance of  them,  being  as^^ed  to  different  locations — 
some  woi^ing  in  fionth  Nashville,  some  in  West  Nash- 
ville or  New  Town,  some  in  East  Nashville^  and  others 
.  north  of  the  Broad  Street  Viaduct^would  only  come 
into  the  taininal  yards  for  a  little  while  at  a  time^  and 
at  perhaps  long  intervals. 

These  three  or  fonr  mgines  which  worked  opposite 
Oowdy  street,  and  consequently  opposite  Kr.  Lellyett'a 
honse^  wa%  engaged  mostly  in  hauling  paasenger  traina 
They  used  about  400  to  600  bnshels  of  coal,  in  all,  in 
twenty-fonr  hoora 

The  evidence  showed  tiiat  the  terminal  yards  began 
Alterations  in  January  or  February,  1900.  This  suit 
was  brought  August  25,  1902,  about  thirty-two  monUis 
after  the  terminals  began  operationa 

During  this  time,  according  to  Mr.  Lellyetf  s  evi-  ~ 
denc^  he  had  been  absent  from  the  city,  with  his  family, 
from  the  middle  of  June  to  about  the  middle  of  Septem- 
ber each  summer.  Deducting  t^ese  periods  of  time  he 
waa  away,  it  would  appear  that  he  and  his  family  were 
la  thdr  residence  about  twenty-four  montha 
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TThe  case  was  submitted  to  tlie  jxirj  nitder  a,  charge  of 
the  court,  and  a  verdict  was  rendra^  against  the  de- 
fendants for  f4,000.  Under  this  charge,  no  damages 
were  awarded  for  injories  to  the  fee^  and  all  damages 
to  the  furhitnre  were^  at  plaintiff's  request,  withdrawn. 
Hence  this  verdict  must  be  taken  as  damage  to  the  value 
of  the  use  of  the  praparty,  and  other  elements  alleged  in 
the  declaration. 

The  defendants  have  appealed  to  this  court,  and  as- 
signed erroHH-twenty-nine  in  numbor. 

The  first  errw  assigned  la  that  there  is  no  evidence  to 
support  the  verdict 

Under  this  asugnment  it  la  insisted  that  the  suit  is 
brought  in  the  name  of  Jno.  T.  Ijellyett,  trustee  and  next 
friend  for  Mary  R.,  Mary  Prances,  and  Catherine 
Lellyett;  whUe  there  is  nothing  in  the  several  counts 
audi  allegations  to  Indicate  that  tbe  suit  is  brou^t  for 
the  nse  and  benefit  of  any  one,  except  Jnow  T.  Lellyett, 
individually,  and  that  the  word,  "trustee,"  annexed  to 
his  name^  is  merely  descriptio  personae;  while  the  proof 
shows  that  the  title  to  the  property  is  in  Jna  T.  Lellyett, 
trustee,  for  the  use  and  benefit  of  his  wife  and  two  chil- 
dren, the  parties  named  in  the  summons;  and  hence 
there  is  a  variance  between  the  allegations  and  proof  of 
title,  which  is  fatal  to  the  action. 

We  think  this  objection  not  well  taken,  and  that  it 
sufficiently  appears  that  Mr.  Lellyett  was  trustee  for  his 
wife  and  children,  and  the  suit  was  brought  for  dam- 
ages to  the  use  of  thdr  property,  health,  and  comfort 
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The  second  assignment  of  error  is  tttat  there  ia  a  mis- 
Joinder  of  parties  and  causes  of  acticm. 

The  insistence  is  that  there  are  fire  distinct  and  sep- 
arate canses  of  action  stated  in  the  declaration,  to  wit: 

First,  a  joint  cause  of  action  for  damages  to  the  real 
estate. 

Second,  a  fteparate  cause  of  acti(m  to  Jno.  T.  Lellyett 
for  damages  to  his  furniture; 

Third,  fourth,  and  fifth,  separate  causes  of  action  in 
favor  of  the  wife  and  two  children  for  injury  to  th^ 
health. 

In  regard  to  this  assignment,  it  is  only  necessary  to 
say  Uiat  all  claim  for  damages  to  personal  pr<^>erty  of 
Jno.  T.  Leilyett  was  abandoned,  and  the  jury  was  so  in- 
structed, and  this  was  not  embraced  as  one  of  the  ele- 
ments of  damages  in  the  charge  of  the  trial  judge. 

As  to  what  are  styled  the  third,  fourth,  and  fifth 
causes  of  action,  we  think  the  assignment  and  criticism 
made  is  not  well  founded.  There  is  no  claim  for  dam- 
ages for  sickness,  doctor's  bill,  etc.  The  allegation  of 
impairment  to  health  of  family  is  merely  a  specifica- 
tion of  the  damage  done  the  place  as  a  home  or  place  of 
residence,  just  as  is  the  destruction  of  the  grass,  trees, 
shrubbery,  etc.,  and  the  presence  of  smoke,  cinders,  etc. 
In  other  words,  the  averment  is  directed  to  Ute 
damage  to  the  use  of  the  property,  and  this  damage 
consists  in  its  being  rendered  unhealthy,  uncomforta- 
blei,  and  unsuitable  for  residence  purposes. 
m  Tann— 2S 
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In  the  charge  of  the  court  the  jury  were  not  in- 
Btnicted  to  give  any  damages  for  sicinesB  ot  impair- 
ment of  health  of  any  of  the  family,  but  it  was  omitted, 
and  the  Jnry  coald  not  have  giv^i  any  damages 
for  sicknees  or  impairment  of  health,  8^>arate  and  apart 
from  the  damage  done  the  property  as  a  comfortable, 
healthy,  and  suitable  place  of  residence. 

The  damages  for  which  recovery  was  directed  to  be 
given  by  the  charge  was  "to  the  use,  comfort,  peace, 
quiet,  and  enjoyment  of  the  house  and  lot,"  and  health 
and  sickness  are  not  referred  to  in  that  part  of  the 
charge  relating  to  the  measure  of  damagea 

We  think,  therefore,  that  there  was  no  8q)arate  cause 
of  action  recovered  upon  for  sickness  or  impairment  of 
health. 

We  think  it  well  to  analyze  the  pleadings  and  see 
what  issues  are  properly  before  us,  and  see  whether 
there  were  issues  submitted  to  the  jury  which  were  not 
warranted  under  the  pleadings. 

The  first  count  in  the  declaration  sues  for  permanent 
injury  and  impairment  to  the  value  of  the  premises  of 
complainant. 

So,  with  the  fourth  count,  the  damage  claimed  is  to 
the  permanent  injury  to  the  property. 
,  Now,  the  court  charged  the  jury,  at  plaintiff's  re- 
quest, that  the  plaintiff  could  not  recover  for  the  injury 
done  the  fee  of  th^  premises,  and  any  proof  adduced  as 
to  the  value  of  the  premises,  if  such  there  be,  must  be 
considered  only  determining  the  question  as  to  whether 
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or  not  the  comfortable  use  and  enjoyment  of  the  prem- 
ises had  been  impaired  or  destrmred. 

This  instruction  bj  the  trial  judge  was  made  at  the 
request  of  the  plaintiff,  but  really  it  is  immaterial 
whether  the  charge  waB  given  at  plaintiff's  request  or 
on  motion  of  the  court. 

■  This  instnietiOTi  eliminates  Uie  first  and  fourth 
counts,  since  they  daim  for  permanent,  and>  not  recur- 
rent, damages. 

These  two  counts  must  be  eliminated,  therefore 
from  oar  consideration,  as  not  presenting  the  issues  op- 
ou  which  the  case  was  tried  and  damages  found. 

The  second  and  fifth  counts  are  for  damages  to  the 
furniture  and  fixtures  in  the  house,  and  these  are  elimi- 
nated because  all  claim  for  damages  on  this  account  was 
withdrawn  by  the  plaintiff. 

This  leaTCS  only  the  third  and  sixth  counts  not  elimi- 
nated, and  these  counts  claim  damages  for  injury  to  the 
use  and  enjoyment  of  the  premises  as  a  home. 

The  third  couut  states  the  wrongful  act  to  be  that  the 
plaintiff's  place  has  been  changed  from  a  quiet,  restful 
home  into  an  unhealthy,  noisy,  dirty,  filthy  place,  which 
has  greatly  injured  the  health  of  plaintiff's  family ;  and 
the  sixth  count  states  the  wrongful  act  to  be  the  injury 
and  destruction  of  the  health,  peace,  comfort,  and  hap- 
piness of  the  family ;  and  upon  these  counts  the  verdict 
must  be  sustained,  if  at  all. 

The  question  before  as  is,  therefore  whether  the  use 
and  enjoyment  of  the  property  of  plaintiff  has  been  ma- 
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teriallj  impaired  by  the  acts  of  defendanti^  and  if  bo, 
are  the  defendanta  liable  therefor? 

There  can  be  no  question  but  that  wme  detriment  has 
been  done  to  the  use  and  enjoymrait  of  the  property. 
The  evidence  in  the  record  leaves  no  ground  for  doubt 
aa  to  this  feature,  bat  to  what  extent^  we  will  consider 
more  at  len^. 

Defsidants  do  not  aerioasl;  contend  that  they  are  not 
the  parties  who  have  cansed  this  damage,  but  the  con< 
tention  is  that  the;  are  not  liable  for  the  same. 

The  argument  Is  that  the  defendants  have  anthorily 
und^  their  charters  to  locate  the  terminal  yards,  round- 
house etc.,  where  they  have  placed  them,  and,  while  the 
exact  location  of  these  things  is  not  prescribed  by  the 
charter,  the  defendants  had  the  legislative  discretion  to 
locate  them  where  it  would  be  most  convenient  to  them 
and  the  traveling  public. 

Concede  for  the  sake  of  ai^nment,  that  this  ie  true 
(and  within  certain  limitations  it  is),  still  the  ques- 
tion remains,  if  such  location  results  in  material  dam- 
age to  adjacent  or  contiguous  owners,  are  tiie  defend- 
ant liable?  And  this  propositi(»i  presents  the  real  con- 
troversy so  ftir  as  the  malts  are  cmicemed. 

While  there  are  maoy  criticisms  of  the  charge  so  far 
as  it  relates  to  this  question,  they  are  crystalliEed  in 
the  «tcepti(»i  to  the  foUowii^  part  of  the  chaige: 

"I  instruct  you  that  It  is  do  defense  to  this  action  to 
prove  that  the  yards  where  the  bnsiness  of  defendants 
is  carried  on  is  at  a  suitable  locality,  or  that  the  bosi' 
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ness  is  a  lawful  business  and  one  asefnl  to  the  public, 
or  that  the  best  and  most  approved  appliances  and 
methods  are  used  in  the  condact  and  management  of  the 
business.  Where  a  trade  or  business  is  carried  on  la 
snch  manner  as  to  interfere  vith  the  reasonable  and 
comfortable  enjc^ment  of  another  of  his  prtyperty,  or 
which  occasions  material  injury  to  the  property  itself, 
it  amoonts  to  a  wrong  to  the  neighbor,  and  one  for 
which  an  action  will  He." 

This  portion  of  the  charge  is  taken  from  the  opinion 
of  the  court  of  chancery  appeals  in  the  case  of  Dtick- 
toum,  etc.,  v.  Barnes,  60  8.  W.,  600,  which  was,  as  to  its 
result,  approved  by  this  court,  and  to  some  extent  td- 
lowed  in  the  case  of  Swain  v.  Tenn.  Copper  Co.,  Ill 
Tenn.,  437,  78  S.  W.,  93. 

As  further  bearing  directly  upon  the  question  of  lia- 
bility, and  meeting  the  criticism  of  defendant's  coun- 
sel, the  court  charged : 

"I  charge  you,  gwitlemen,  that,  under  the  charter  of 
the  defendants  and  the  contract  wiUi  the  city  of  ITa^- 
TiUe,  the  State  has  not  authorized  the  wrong  complained 
of.  In  locating  the  yards  and  the  various  structures 
thereon  so  that  injury  necessarily  resulted  to  adjacent 
landowners,  the  defendants  acted  at  their  peril.  In  lo- 
cating the  terminal  yards  the  defendants  stood  on  the 
footing  of  an  individual,  and  were  entitled  to  no  superi- 
or rights  of  immunity  by  l^islative  authority.  The 
atlthority  to  construct  the  yards  did  not  authorize  de- 
fendants to  place  them  wherever  th^  might  think  pro- 
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per  in  the  city,  without  reference  to  the  pn^ierty  rights 
of  othera  Defendants  have  no  right  to  use  the  .yards 
in  disr^ard  of  the  rights  of  others,  and  with  immonity 
for  their  iDTasion. 

"If  yon  find  from  the  evidence  that  the  terminal  yards 
are  located  in  or  adjacent  to  a  residence  neighborhood, ' 
and  that  in  their  operation  the  defendants  make  noises 
which,  because  of  their  volume,  character,  proximity, 
or  unreasonableness,  cause  plaintiff  material  distress, 
discomfort,  or  injury,  then,  in  that  cas^  the  defendants 
are  liable.  It  is  no  defense  that  such  noises  are  neces- 
sary to  the  operation  of  d^endants*  btl^iness,  its  loca- 
tion, manner  in  which  it  is  ccmdncted,  the  hours  of  its 
operation,  character  and  volume  of  the  noises,  reason- 
ableness or  nnreasonableness  of  the  hours  durii^  which 
such  noises  are  made,  and  all  other  attendant  circum- 


"I  further  charge  yon  and  instruct  yon,  gentlemen, 
that  neith^  is  it  any  defense  that  when  the  nuisance 
was  established  it  was  in  a  convenient  place,  and  that 
the  public  had  come  to  the  nuisance  either  by  the  ex- 
tension of  the  town  or  the  operating  of  highways  and 
streets. 

"The  fact  that  the  business  was  OTiginally  establish- 
ed in  a  convenient  place,  but  that  the  public  has  come  to 
it,  is  no  defense." 

The  legislature  may  authorize  public  corporations 
and  quasi  public  corporations  to  take  private  property 
for  public  use. 
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Thas,  it  may  anthorize  a  railroad  to  tabe  private 
property  for  its  right  of  way,  for  its  depots  and  statitm 
houses. 

It  may  also  authorize  terminal  companiea  to  take  pri- 
vate property  for  its  station  houses,  roundhouses,  coal 
chutes,  and  other  necessary  conveniences;  but  it  cannot 
authorize  such  public  corporations,  in  loCatii^  such 
workfl^  to  seriously  impair  or  destroy  property  not  so 
taken,  but  which  becomes  impaired  or  is  destroyed  by 
the  use  of  that  which  is  taken. 

There  is  no  authority  for  the  commission  of  a 
nuisance,  or  Uie  doing  of  a  hurtful  act,  to  adjacent  or 
contigUjOUB  property,  in  (wder  to  operate  that  which  it 
lawfully  has. 

This  question,  we  think,  has  already  been  decided  in 
this  State  in  a  number  of  cases. 

In  Terminal  Company  v.  Jacobs,  109  Tenn.,  741,  72 
S.  W.,  957,  61  L.  R.  A.,  188,  which  involved  the  location 
and  construction  of  a  roundhouse  by  t^is  same  temunal 
company,  it  is  said : 

"To  claim  exemption  from  a  liability  resting  on  a 
charter  right,  the  answer  may  be  properly  made  that  the 
Btate  has  not  authorized  the  wrong  complained  of,  and, 
in  locating  its  roundhouse  so  that  the  injury  necessarily 
resulted  to  the  adjacent  landowner,  it  did  so  at  its 
peril." 

It  appears  to  be  the  English  doctrine  that  Parliament 
may  antiiorize  the  construction  of  such  a  work  at  a 
specified    place    where  its    use    would    constitute    a 
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noisance  at  common  law,  and  no  compensation  conid  be 
claimed  in  respect  to  an  injury  to  private  righte,  apart 
from  a  negligent  use. 

Bnt,  even  under  the  English  ^stem,  no  sach  immuni< 
ty  could  be  claimed,  unless  there  was  sanction  to  do  so, 
either  expressed  or  implied. 

As  is  said  in  Bill  v. "  Maiuigers  of  the  Metropolitan 
Asylum  Dist.,  L.  R.,  4  Queen's  Bench  Div.,  433: 

"When  the  terms  of  the  statute  are  not  imperative, 
but  permissive,  when  it  is  left  to  the  discretion  of  the 
persons  empowered  to  determine  whether  the  general 
powers  committed  to  them  ^all  be  put  in  execution  or 
not,  I  tiiink  the  fair  inference  is  that  the  l^islature  in- 
taided  that  the  discretion  be  exercised  in  strict  con- 
formity wiUi  private  rights,  and  did  not  intend  to  con- 
fer license  to  commit  a  nuisance  in  any  place  which 
might  be  selected  for  the  purposa" 

This  court,  approving  this  doctrine,  said,  in  addition, 
in  Terminal  Company  v.  Jacobs,  109  Tenn.,  743,  72  S. 
W.,957,  61L.E.  A.,  188: 

"But  ov«r  and  beyond  this,  we  think  this  corporation, 
in  selecting  a  place  for  its  roundhouse,  acted  in  a  pri- 
vate capacity,  and  is  responsible  for  the  injurious  con- 
sequences which  may  result  from  its  use.  This  is  the 
view  taken  in  Baseman  v.  Penn.  R.  B.  Co.,  (N.  J. 
Sup.),  13  Atl.,  167.  It  is  there  said:  *A  railroad,  in 
selecting  a  place  for  repair  shops  and  engine  hous^  acts 
altogether  in  its  private  capacity.  Such  location  is  a 
matter  of  indifference  to  the  public.     Consequently, 
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with  respect  to  sach  act,  the  corporation  stood  on  the 
footing  of  an  individual,  and  was  entitled  to  no  superior 
rights  of  immunity.  .  .  The  authority  to  construct 
such  works  did  not  authorize  it  to  place  them  wherever 
it  might  think  proper  in  tiie  city,  without  reference  to 
the  property  rights  of  others.  Grants  of  power  to  cor- 
porate lK>dies  like  these  can  give  no  license  to  use  them 
in  disr^ard  of  the  rights  of  others,  and  with  immunity 
for  their  invasion.'  To  the  like  effect  is  the  leading 
case  of  B.  &  P.  R.  R.  v.  Fifth  Baptist  Church,  108  U. 
S.,  317,  2  Sap.  Ct.,  719,  27  L.  Ed.,  739;  CogstoeU  v.  N. 
T.J  H.  &  H.  R.  Co.,  103  N.  Y.,  10,  8  N.  E.,  537,  57  Am. 
Bep.,  701." 

The  Fifth  Baptist  Church  case,  which  is  a  leading 
case  upon  this  question,  has  been  cited  and  approved  in 
a  large  number  of  cases,  and  by  all  the  text-books  and 
compilations,  since  it  was  delivered  in  1883. 

It  is  said  that  it  is  weakened  in  the  case  of  London 
RaUicctJ/  Company  v.  Truman,  11  App.  Cas.,  50,  but  we 
do  not.find  this  to  be  so ;  but  that  cas<&,  by  the  opinion  of 
the  court  itself,  is  differentiated  from  the  Hill  case  and 
the  Church  case,the  Truman  case  resting  upon  the  Eng- 
lish railway  acts,  which  were  assumed  to  establish  the 
proposition  that  a  railway  might  be  made  and  used, 
whether  it  was  a  nuisance  or  not. 

The  Truman  case  is  contrary  to  the-  other  cases,  be- 
cause it  is  based  upon  the  authority  of  the  English  rail- 
way acts,  which  authorize  the  construction  and  opera- 
tion of  the  railway,  even  though  it  be  a  nuisance.    Ko 
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frach  l^iBlation  has  ever  been  attempted  in  the  United 
States,  aud  it  is  so  utterly  re^ugnaDt  to  our  constitudoQ 
and  syston  of  government,  by  which  the  righta  of  every 
individual  are  protected,  that  it  will  never  be  attempted 
or  npheld. 

In  the  Fifth  Baptist  Church  Case,  108  U.  S.,  S17,  2 
Sup.  Ct,  719,  27  L.  Ed.,  739,  it  is  said: 

"It  is  no  answer  to  the  action  of  the  plaintifF  that  the 
railroad  company  was  authorized  by  act  of  ctrngress  to 
bring  its  track  witin  the  limits  of  the  city  of  Washing- 
ton, and  to  constmct  such  works  as  were  necessary  and 
expedient  for  the  completion  and  maintenance  of  its 
road,  and  that  the  engine  liouse  and  repair  shop  in  ques- 
tion were  thns  necessary  and  expedient,  that  they  are 
skillfully  constructed,  that  the  chimneys  of  the  engine 
house  are  higher  than  required  by  the  building  regula- 
tions of  the  city,  and  that  as  little  smoke  and  noise  are 
caused  as  the  nature  of  the  busiuess  in  them  will  per- 
mit 

"In  the  first  place,  the  anthorHj-  of  the  company  to 
construct  such  woi^b  aa  it  might  deem  necessary  and  ex- 
pedient for  the  completion  and  maintenance  of  its  rood 
did  not  authorize  it  to  place  them  wherever  it  might 
think  proper  in  the  city,  without  reference  to  the  prop- 
erty and  rights  of  others.  As  well  might  It  be  contended 
that  the  act  permitted  it  to  place  them  immediately  In 
front  of  the  president's  house  or  of  the  capitol,  or  in  tiie 
most  densely  populated  locality.    Indeed,  the  corpora- 
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tion  does  aaeert  a  right  to  place  its  works  upon  property 
it  may  acquire  anywhere  in  the  city." 

"Whatever  the  extent  of  the  authority  conferred,  it 
was  acccHapanied  with  this  implied  qualification:  that 
the  works  should  not  be  so  placed  as  by  their  use  to  un- 
reasonably interfere  with  and  disturb  the  peaceful  and 
comfortable  enjoyment  of  others  of  their  property. 
Grants  of  privileges  or  powers  to  corporate  bodies,  like 
those  in  question,  confer  no  lic^ise  to  use  them  in  dis- 
regard of  the  private  rights  of  othrars,  and  with  immu- 
nity for  their  invasion.  The  great  principle  of  the  com- 
mon law,  which  is  equally  the  teaching  of  christian  mor- 
ality, so  to  use  one's  property  as  not  to  injure  others, 
forbids  any  other  application  or  use  of  the  rights  and 
powers  conferred."  108  U.  S.,  317,  2  Sup.  Ct.,  727,  27 
L.  Ed.,  744. 

And  again,  page  745  of  27  L.  Ed.,  page  729  of  2  Sup. 
Ct.,  108  U.S.,  317: 

"The  acts  that  a  legislature  may  authorize  which 
without  such  authorization  would  constitute  nuisances, 
are  those  which  aftect  public  highways  or  public 
Btreams,  or  matters  in  which  the  public  have  an  interest, 
and  over  which  the  public  have  control.  The  legislative 
authorization  exempts  only  from  liability  to  suits,  civil 
or  criminal,  at  the  instance  of  the  State;  it  does  not  af- 
fect any  claim  of  a  private  citizen  for  damages  for  any 
special  inconvenience  and  discomfort  not  experienced 
by  the  public  at  lai^." 
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And  again,  page  745  of  27  L.  Ed.,  page  730  of  2  Sop. 
Ot,  108U.  S.,  317: 

"If.  as  asserted  by  the  defendaJit^  the  noise,  amofe^ 
and  odors  which  are  the  caase  of  the  discomfc^  and 
annoyance  to  the  plaintiff  are  no  more  than  mast  neces- 
sarily arise  from  the  nature  of  the  businesB  carried  oa 
with  an  engine  house  and  workshop  as  ordinarily  con- 
structed, then  the  engine  house  and  workshop  should  be 
BO  remodeled  and  changed  in  thar  stmcture  as  to  pre- 
vent, if  that  be  possibly  the  nuisance  complained  of, 
and,  if  that  be  not  possible,  they  should  be  removed  to 
some  other  place,  where  by  their  use  the  plaintifC  would 
not  be  thus  anni^ed  and  disturbed  in  the  enjoyment  of 
its  property.  There  are  many  places  in  the  city  suffl- 
aently  distant  from  the  chorch  to  avoid  all  cause  of 
complaint,  and  yet  sufficioitly  near  the  staticm  of  the 
company  to  answer  its  purposes." 

To  the  same  effect  is  the  case  of  Chicago,  Or.  W.  R. 
Co.  V.  Methodist  Church,  102  Fed.,  85,  42  O.  O.  A.,  178, 
60  L.  R.  A.,  488,  citing  Stevens  v.  New  York  Elev.  R. 
Co.,  8  N.  T.  Supp.,  313 ;  Lahr  y.  Metropolitan  Eve.  R. 
Co.,  104  N.  T.,  268,  10  N.  E.,  528;  Kane  v.  New  York 
Elev.  R.  Co.,  125  N.  Y.,  186,  26  N.  E.,  278,  11  L.  R.  A., 
640;  Drucker  v.  Manhattan  R.  Co.,  106  N.  T.,  157, 12  N. 
E.,  568,  60Am.Rep.,437ijDunyc&incfcv.5?^e«>  York  Elev. 
R.  Co.,  125  N.  T.,  710,  26  N.  E.,  755;  Cogtnoell  y.  New 
York,  N.  H.  &  H.  R.  R.  Co.,  103  N.  Y.,  10,  8  N.vB.,  537, 
57  Am.  Eep.,  701 ;  Peyser  v.  Metropolitan  Elev-^Co.,  13 
Daly,  122;  Smith  v.  New  York  Elev.  R.  Co.,  18-  N.  Y. 
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Sapp.,  132  J  Bohm  T.  Metropolitan  Elev.  R.  Co.,  129  N. 
T.,  576,  29  N.  E.,  802,  U  L.  R.  A.,  344. 

The  same  doctrine  is  laid  dawn  in  Cum.  Tel.  Co.  v. 
United  Electric  By.  Co.,  93  Tean.,  492,  29  S.  W.,  104,  27 
L.  B.  A.,  236.  In  that  case  this  court  qnoted'  approv- 
ingly the  caae  of  Hudson  River  Tel.  Co.  v.  Turnpike 
Co.,  135  N.  T.,  393,  32  N.  E.,  148, 17  L.  K.  A.,  674,  81 
Am.  St  Bep.,   838,  which  said: 

"We  are  not  prepared  to  hold  that  a  peraon,  .even  In 
,the  prosecntion  of  a  lawful  trade  or  business  upon  its 
own  land,  can  gather  there,  hj  artificial  means,  a  nat- 
ural element  like  electricity,  and  discharge  it  in  such 
T<^ame  that,  owing  to  the  conductive  properties  of  the 
earth,  it  will  be  conveyed  upon  the  grounds  of  his  neigh- 
bor -mtb.  such  force  and  to  such  an  extent  as  to  break  up 
his  business  or  impair  the  value  of  his  property,  and  not 
be  held  responsible  for  the  resulting  injury." 

Again  on  pages  620,  521,  of  93  Tenn.,  page  111  of  29 
S.  W.  (27  L.  R.  A.,  236) : 

"The  important  consideration  is  that  a  thing  of  value 
has  been  taken  from  the  plaintiff  for  the  benefit  of  de- 
fendant as  the  representative  of  the  public,  and  for  that 
thing  compensation  must  be  mada  It  is  a  plain  dictate 
of  justice  that  the  public,  not  the  individual  citizen 
should  bear  the  burden  imposed  upon  the  private  prop- 
erty for  the  public  benefit  That  defendant's  acts  may 
have  been  authorized  and  lawful  can  make  no  difference. 
The  legislature  has  not  the  power  (except,  perhaps,  as 
to  corjiorate  franchises)  to  authorize^  and  in  this  case 
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it  has  not  nndertaken  to  aathorize,  the  taking  of  private 
property  for  a  public  use  without  compensation." 

In  Booth  V.  %.,  140  N.  Y.,  273,  35  N.  E.,  593,  24  L.  R. 
A.,  105,  37  Am.  St  Rep.,  552,  it  is  said: 

"Bnt  while  there  are  decisions  which  give  connten- 
ance  to  the  view  that  an  authority  conferred  upon  a  rail- 
road corporation  to  construct  a  railroad,  carries  with  it 
immunity  from  liability  in  executing  the  work  for  ctm- 
sequential  damages  to  private  property,  to  the  same  ex- 
tent as  pertains  to  the  sorerign  in  executing  public  _ 
works  {Bellinger  v.  N.  Y.  C.  B.  R.  Co.,  23  N.  Y.,  42), 
it  is  now  the  settled  doctrine  in  this  State  that  the  pow- 
ers granted  to,  such  corporations  are  to  be  construed  as 
privileges  conferred,  but  upon  the  understanding  that 
they  shiall  be  exercised  in  strict  confMinity.  to  private 
rights,  and  under  the  same  responsibility  as  though  the 
acts  done  in  execution  of  such  powCTS  were  done  by  an 
individual.  Cogswell  v.  2V.Y.,  If.  H.  &  H.  R.  R.  Co.,  103 
N.  Y.,  10,  8  N.  E.,  537,  57  Am.  Rep.,  701.  This  doctrine 
accords  with  reason  and  with  the  presumed  intention  of 
the  legislature.  The  franchises  of  a  railroad  corpora- 
tion are  conferred  in  consideration  of  supposed  public 
benefits  which  will  result  from  the  construction  of  its 
road.  The  projectors  of  such  an  enterprise  are  moved 
by  considerations  of  personal  advantage.  To  acquire 
corporate  character  and  privileges,  th^  are  wiUii^  to 
subject  themselves  to  certain  public  duties.  But  it  is 
quite  unreasonable  that  in  ^ecuting  its  corporate  pow- 
ers the  corporation  should  be  exempted  from  liability 
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for  injuries  to  private  property,  as  though  it  was  acting. 
OB  a  strictly  public  agent" 

Se^  also,  Long  Island  Ry.  Co.  T.  Oarvey,  159  N.  T., 
334,  54  N.  E.,  60. 

In  Madison  v.  Bucktown,  etc.,  Co.,  5  Gates,  331,  83 
8.  W.,  658,  noxious  fumes  and  smoke  were  found  to  be 
sufficient  to  constitute  a  nuisanca  With  reference  to 
location  and  operation  the  court  (page  342,  p.  660,  83 
S.  W.)  said: 

"The  court  of  chancery  appeals  finds  that  the  defend- 
ants are  conducting  and  hare  been  conducting  their  bus- 
iness in  a  lawful  way,  without  any  purpose  or  desire  to 
injure  any  of  the  complainants ;  that  they  have  been  and 
still  are  pursuing  the  only  known  method  by  which  these 
plants  can  be  operated  and  their  business  successfully 
carried  on ;  that  the  open-air  roast  heat  is  the  only  meth- 
od known  to  the  business  or  to  science  by  means  of 
which  copper  ore  of  the  character  mined  by  the  defend- 
ants can  be  reduced ;  that  the  defendants  have  made 
every  effort  to  get  rid  of  the  smcAe  and  noxious  vapors, 
one  of  the  defendants  having  spent  |200,0.00  in  experi- 
ments to  this  end,  but  withont  result."  ' 

"It  is  to  be  inferred  from  the  description  of  the  lo- 
cality that  there  is  no  place  more  remote  to  which  the  op- 
erations referred  to  could  be  transferred." 

And  again  (page  358,  page  664  of  83  S.  W.) : 

"A  judgment  for  damages  in  this  class  of  cases  is  a 
matter  of  absolute  right,  where  injury  is  shown." 

In  view  of  these  and  many   other  authorities,  we  are 
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of  opinloQ  that  there  was  no  ^ror  in  the  chai^  of  the 
conrt,  aa  claimed  hy  the  defendants,  except  as  hereinaf- 
ter indicated. 

It  remains  to  apply  the  principles  laid  down  as  de- 
termining liability  to  the  facts  of  this  cas^  with  such 
criticismB  and  modiflcatioas  as  we  think  are  proper  un- 
der the  facts. 

As  before  stated,  tracks  were  laid  in  front  of  the 
property  in  controversy,  and  about  225  feet  from  it,  as 
early  as  1851  or  1852,  and  the  entire  traffic  and  travel  of 
the  Nashville,  Chattanooga  &  St.  Louis  Railway  and 
Louisville  ft  Nashville  Railroad  to  and  from  the  South 
passed  OT^  these  tracka  With  the  increase  of  travel 
and  traflSc  the  cars  have  been  caused  to  pass  more  fre- 
quently than  when  the  roads  first  commenced  op««- 
tions;  and  other  tracks  have  been  laid  entering  into  the 
terminal  station,  and  pasting  through  it,  in  order  to  ac- 
commodate the  increase. 

Whoi  the  first  tracks  were  laid,  the  property  now  in 
controversy,  as  well  as  that  contiguous,  was  vacant. 
With  the  growth  of  the  city  this  space  has  been  occupied 
and  residences  have  been  erected. 

Thus  both  the  travel  and  trafSc  of  the  roads,  aa  well 
as  the  growth  of  the  locality,  have  gone  hand  in  hand. 

We  are  of  the  opinion  that,  in  so  far  as  the  growth 
and  increase  of  travel  and  traffic  into  and  tiirongh  the 
station  has  brought  discomfort  to  plaintiff,  he  is  with- 
out remedy. 

In  other  words,  the  roads  have  the  right  to  accom- 
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modate  their  increoBuig  traffic  and  travel  wiUioot  lia- 
bility, 8o  long  aa  their  trains  are  operated  without  aeg- 
ligeut  disregard  of  the  comfort  and  usable  value  of  the 
plaintifTs  property,  and  for  this  purpose  to  lay  such  ad- 
ditional tracks,  side  tracks,  and  switches  into  and  . 
through  the  station  as  may  be  required  to  accommodate 
such  travel  and  traffic,  both  paasenger  and  freight;  and 
it  is  only  for  the  additional  conv^iieDces  of  roundhonsm 
sandhousea,  coal  bins,  coal  chutes,  and  the  switchyards 
and  tracks  necessary  to  operate  such  additional  conven- 
iences, which  might  be  located  elsewhere,  i^ough  not  so 
advantageously,  perhaps,  that  plaintiff  can  complain,  if 
they  materially  damage  the  plaintiff's  property. 

There  has  been  no  efffH-t  made  to  distinguish  between 
the  damage  caused  by  the  entrance  of  trains  and  passing 
of  trains  and  exit  of  trains  from  the  station  and  switch- 
ing trains  in  operating  the  road,  and  tiie  operation  of 
the  switch  tracks,  the  coal  bins,  coal  chutes,  roundhouse, 
sandhouse,  and  other  facilities  introduced  and  operated 
aa  part  of  the  terminal  facilities. 

It  is  only  for  the  latter  that  plaintiff  has  a  right  of 
action,  and  proof  should  have  been  confined  to  that  fea- 
ture of  the  situation,  and  not  to  the  general  discomfort 
and  damage  caused  by  the  entering  and  departure  of 
trains  from  the  station,  as  well  aa  the  operation  of  the 
other  facilities. 

Again  it  is  not  every  inconvenience  or  discomfort  that 
will  entitle  a  property  holder  to  damages,  even  though 
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it  be  material  or  considerable,  and  especially  om  against 
a  public  or  quasi  public  enterprise. 

The  noise  of  paved  streets  and  of  street  cars  is'  a  ma- 
terial discomfort  to  abutting  owners.  The  smoke  from 
.  factories,  hotels,  and  manufacturing  eatablishments 
may  form  a  material  discomfort  and  annoyance  to  per- 
fR>n8  living  near  by ;  but  these  are  discomforts  and  an- 
noyances that  the  individual  must  bear  in  deference  to 
the  convenience  and  comfort  of  the  public. 

The  noise  of  trains  passing  through  the  country  dis- 
tricts and  the  dust  of  vehicles  passing  along  the  public 
highways  may  be  a  great  annoyance  to  residaits  along 
the  line  of  such  roads;  and  the  rumbling  of  carriages 
of  belated  revelers  and  of  early  market  wagons  along 
the  paved  highways  may  disturb  the  slumbers  and  har- 
a»i  the  nervea  of  persons  who  desire  to  sleep  in  the 
cities;  bnt  it  is  not  for  such  annoyances  and  discomforts 
that  the  law  allows  redress,  but  only  where  the  discom* 
fort  and  inconvenience  proceeds  to  such  an  exteat  as  to 
injure  the  usable  and  rental  or  permanent  value  of  the 
property  that  the  law  will  award  damages.  It  must 
amount,  to  some  extent,  to  the  taking  of  the  value  of  the 
property,  either  temporary  or  permanent,  and  depriving 
the  owner  thereof.  See  R.  R.  v.  Bingham,  87  Tenn., 
522,  11  S.  W.,  705,  4  L.  R  A.,  622;  Demurest  v.  fford- 
ham,  34  N.  J.  Eq.,  469. 

This  distinction  will,  we  think,  iead  to  harmonize  to 
a  large  extent  cases  which  appear  to  be,  and  are,  no 
doubt,  somewhat  in  conflict  with  the  cases  we  have  cited. 

In  other  words,  there  are  cases,  some  of  them  cited  by 
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coonsel,  which  seem  to  hold  that  damages  will  not  be 
awarded  when  they  arise  from  the  careful  operation  of 
lawfnl  oiterprises;  bnt  these  cases,  when  carefully  an- 
alyzed, do  not  present  such  a  strong  state  of  facts  as 
shows  a  material  injury  to  the  property,  amountii^  to 
a  taking  of  it  in  part  or  in  whole;  bat  thej  present  cases 
where  the  ineonveniemce  and  damage  do  not  amount  to 
a  nuisance,  and,  hence,  being  done  in  the  prosecution  of 
a  l^al,  public  business,  they  do  not  present  a  case  for 
damages. 

The  liability  of  defendants  is,  we  think,  to  be  determ- 
ined by  the  principles  we  hare  laid  down ;  and  it  remains 
to  consider  the  question  of  damages,  if  there  is  liability. 

One  assignment  of  error  is  that  the  damages  are  so 
escessire  as  to  indicate  j)assion,  prejudice,  or  caprice. 

In  our  opinion,  there  are  two  theories  upon  which 
damages  might  be  estimated  or  based,  if  there  is  liabil- 
ity. 

One  is  the  theory  that  the  defendants  are  carelessly 
and  negligently  operating  their  property  so  as  to  make 
it  an  unnecessary  and  unwarrantable  and  hurtful  nui- 
sance, while  at  the  same  time  they  have  it  in  their  power 
to  errect  the  CTils  and  obviate  the  trouble  by  adopting 
other  means,  and  being  more  careful  in  the  manner  of 
operating  the  yards;  and  coupled  with  liiis,  is  the  pre- 
snmptioa  that  the  nuisance  will  be  only  temporary,  and 
the  evil  will  be  remedied. 

In  that  aspect  of  the  case  recurrent  damages  to    the 


404  TENNESSEE  KEP0RT8.  [Vol.  114 

Termliutl  Co.  t.  Lellyett 

nse  and  enjoyment  of  tbe  pr(^»erty  may  be  recovered 
ifrom  time  to  time  until  the  nuisance  is  abated. 

Zn  such  case  the  measnre  of  damages  will  be  tbe  injury 
to  tbe  valae  of  the  use  and  enjoyment,  which  may  be 
meaanred,  to  a  large  extent,  by  the  rental  value  of  the 
property,  and  to  what  extent  that  rental  value  is  dimin- 
ished. 

The  other  theory  is  that  the  yards,  etc.,  are  carefully 
and  properly  operated,  so  much  so  aa  can  be  done  consid- 
ering the  use  of  the  property;  but  the  location  of  the 
yards,  etc.,  and  their  proper  operation  nevCTthelesa 
causes  an  actionable  injury  to  the  plaintiff's  property. 
In  snch  case  it  is  not  contemplated  that  any  change  in 
operation  wUl  be  made,  and  the  damage  will  continue  so 
long  as  the  yards  are  continued,  which  will  be  perman- 
ent. 

In  such  case  the  proper  measure  of  damages  will  be 
the  injury  to  the  fee  or  permanent  value  of  the  property 
by  the  continued  and  permanent  operation  of  the  yards. 
To  the  extent  that  such  permanent  injury  is  inflicted, 
the  property  is,  in  a  sense,  taken  or  appropriated. 

The  doctrine  of  successive  suits  rests  upon  the  follow- 
ing principles : 

(1)  That  tiie  act  complained  of  is  a  nuisance. 

(2)  That  it  may  be  abated  or  discontinued,  and  un- 
til that  is  done  damages  may  be  recovered  from  time  to 
time. 

This  assumes  that  the  nuisance  will  be  abated,  and 
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that  the  canse  of  the  injury  is  not  permaBent,  ntv  in- 
tended to  be  so. 

On  the  other  hand,  when  the  operation  of  the  yards  is 
lawful  and  reasonable,  and  the  injury  results  from  the 
location  and  necessary  operation,  and  it  fs  not  coDtem- 
plated  to  be  removed  or  capable  of  being  removed,  then 
the  damages  are  permanent,  and  they  should  be  eati- 
-  mated  on  the  permanent  injury  to  the  property  in  the 
depreciation  of  its  value  in  the  market 

Now,  upon  this  feature  the  measure  of  damages  in  the 
record  is  in  a  very  unsatisfactory  cMidition. 

The  declaration  in  it«  different  counts  claims  dam* 
ages  upon  each  theory ;  ttiat  is,  some  of  the  counts  for 
damages  for  use  and  occupation,  and  others  for  dam- 
ages to  the  value  of  the  property.  There  were  other 
counts  alleging  damages  to  the  furniture. 

Much  proof  was  taken  showing  damages  in  a  general 
way — that  is,  injury  to  the  property,  both  real  and  per- 
sonal ;  but  there  is  very  little,  if  any,  estimate  of  sala- 
ble valu^  and  none  of  rental  value  or  rental  deprecia- 
tion. It  is  not  shown  how  much  the  rental  or  usable 
value  has  been  diminished.  It  is  not  shown,  in  definite 
estimat«s^  how  much  the  permanent  value  of  the  prop- 
erty has  been  depreciated. 

The  case  was  presented  to  the  jury  upon  all  the 
coonts;  that  is,  permanent  damages,  to  the  property, 
temporary  damages  to  the  use,  and  damages  to  the  furni- 
ture. 

Bat  when  the  court  came  to  charge  the  jury  all  claims 
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for  damages  to  furniture  were  withdrawn;  all  claims 
for  damages  to  the  fee  or  permanent  injury  were,  at 
plaintiflf's  request,  withdrawn;  and  the  case  went  to  the 
jury  alone  upon  the  question  of  damages  to  the  ase  and 
occupation — that  is,  to  the  rental  or  usable  value  of  the 
real  estat& 

It  must  have  been  ccmfusing  to  the  jury  to  hare    the 
mattrar  submitted  to  them  in  this  way,  requiring  them  to  ' 
eliminate  from  their  minds  the  damage  to  the  personal 
property,  and  the  permanent  damage  to  the  realty,  and 
to  consider  only  the  injury  to  the  rental  value. 

There  Is  almost,  if  not  an  entire,  absence  of  any  basis 
for  an  estimate  of  the  depreciation  of  the  property  in 
rental  or  usable  value. 

It  was  ^own  in  the  proof,  over  protest,  that  the  value 
of  the  real  estate  was  (7,000.  This  was  for  the  purpose 
of  fnmidiing  a  basis  for  its  rental  or  usable  value,  and 
was  so  ci>nfined;  the  ailment  being  that  the  injury  to 
the  rental  or  usable  value  of  f  7,000  would  be  more  than 
that  of  a  (2,000,  or  less  than  of  a  (20,000. 

In  this  condition  of  the  recwd  it  is  not  improbable 
that  the  jury  were  misled  into  believing  th^  coi^d  look 
to  the  injury  to  the  personal  property  and  the  perman- 
ent injury  to  the  property,  whereas  they  could  only  look, 
as  the  case  was  finally  submitted  to  them,  to  the  damage 
to  the  use  and  enjoyment  of  the  real  property  during  the 
time  the  terminal  property  was  being  c^erated ;  that  is, 
from  January,  1900,  to  the  bringing  of  the  suit  in  1902. 
This  was  a  period  of  about  thirty-two  months,    during 
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aboat  six  of  which  plaintiff  did  not  occupy  the  prauisecs 
bat  was  away  volantarilj  (or  the  Hummer. 

The  damage  found  was  |4,000.  This,  for  the  use  of 
a  propea^y  worth  f 7,000,  for  only  32  months,  would  ,be 
grosdy  unreasonable  for  raital  or  usable  value,  even  if 
the  prc^terty  was  rendered  uninhabitable 

It  would  be  at  the  rate  of  $2,000  per  year  for  a  prop- 
erty which,  from  its  value,  would,  perhaps,  rent  for  not 
more  than  f  600  per  annum.   . 

So  that,  if  the  plaintiff  had  lost  the  entire  use  or  rent 
of  his  property,  the  amount  found  as  damages  therefor 
was  grossly  excessive,  even  taking  into  consideration,  in 
addition  to  the  rental,  the  destruction  of  the  treea, 
tiower^  shrubbery,  etc. 

Treating  the  case,  as  we  must,  upon  the  record,  that 
only  tempwary  damages  were  awarded,  they  are  so  ex- 
cessive as  to  indicate  either  misapprehension  by  the  jury 
or  showing  passion,  prejudice,  or  caprice  on  their  part, 
which  mast  vitiate  their  verdict. 

We  have  not  been  able  to  find  in  the  record  any  evi- 
dence of  the  rental  or  usable  value  of  the  property. 

There  is  no  evidence  to  show  what  the  property  would 
have  rented  for  before  the  terminal  plant  commenced 
operation,  nor  how  much,  if  any,  that  rental  value  had 
been  diminished. 

.  NcM*  is  there  any  evidence  or  estimates  in  figures  of  the 
permanent  injury  to  the  property,  if  that  waa  to  be  con- 
sidered. 

Evidence  waa  introduced  to  show  that    smoke^    soot, 
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cindfflfl,  dost,  and  noise  were  caosed  by  other  iadustries 
thaji  those  of  the  terminal  compaaj. 

In  regard  to  the  Bereral  assignments  on  this  featnre 
of  the  case  we  are  of  opinion  that  it  was  competent  to 
riiow  that  tJie  prc^rty  in  controTerefy  was  injuriously 
or  prejndicially  affected  by  emcke,  dust,  cinders,  etc., 
from  other  soorces,  bat  not  to  show  the  effect  of  same  on 
property  near  by  or  contiguous  to  the  plaintiff's  prop- 
erty. 

Neither  la  it  competent  to  show  how  other  property 
coDtigaous  to  or  near  by  that  of  ])laintiff  has  been  af- 
fected by  the  installation  of  and  operation  of  Uie  term- 
inal plant,  but  the  proof  should  be  confined  to  the  prem- 
ises of  plaintiff. 

Nor  is  it  competent  to  compare  the  noise  existing  at 
plaintiff's  residence  with  that  prevailing  in  other  p<ff- 
tions  of  the  city;  um-  to  show  that  Nashvill^  generally, 
is  a  dirty,  smoky,  noisy  place  or  city. 

Other  minor  errors  are  assigned,  which  it  is  not  nee-  i 

essary  to  pass  on  specifically. 

For  the  reasons  we  have  indicated,  the  judgment  of  i 

the  court  below  must  be  reversed,  and  the  cause  re-  | 

manded  for  a  new  trial.    Appellee  will  pay  costs  of  ! 

appeal.  | 

Upon  this  new  trial  plaintiff  should  elect  whether  he 
will  claim  for  temporary  recurrent  damages  to  his 
property  in  its  use  and  rental  ralue^  or  whether  for  p&e- 
manent  injury,  and  proof  should  be  confined  acc<Hrding- 
ly.    So,  also^  all  evidence  as  to  damages    to    fomltare 
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sbonld  be  eliminated,  and  not  put  before  tbe  jury.  Bo, 
aJBO,  sbould  the  proof  be  limited  to  tbe  damage  caused 
by  tbe  operation  of  tbe  roandboiiae,  Bandhouse,  coal 
chutes  a^d  bins,  and  tbe  tracks  used  in  operating  the 
same,  excludii^  such  inconvenience  and  damage  aa 
arises  from  the  <^)eration  of  incoming  or  outgoing  pas- 
senger and  freight  trains  into  the  station,  and  the  oper> 
ation  of  such  switches  as  are  required  to  handle  tbe 
same  in  altering  or  leaving  tbe  station.  All  other  mat- 
ters should  be  excluded  from  the  jury  as  tending  to 
ctmfase  them. 

In  the  present  state  of  tbe   rec<H:d,    we    cannot   say 
whether  defendants  are  liable  for  any  amount. 
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Pluio  Hfq.  Co,  V.  ScHELL  et  at. 
'(Naahville.    December  Term,  1904.)  « 

I   WOKAV.    lAndB  hold  ■■  genwftl  wUU  rabject 

to  •xventioa. 
An  execution  trom  a  Justice's  Judgment  against  a  married  woman 

may  be  levied  on  lands  held  hy  her  as  a  general  estate. 
Cases  cited  and  approved:     Howell  t.  Hale,  5  Lea,  506;  Teatman 

Y.  Bellmain,  G  Lea,  491. 

Cited  and  dlstinffuiBhed:  Woodfolk  t.  Lyon,  98  Tenn.,  274. 
8.  BAICB.  liUids  of,  mbject  to  deed  ol  tmat  can  be  readied 
only  by  bill  in  chancery. 
Where  such  lands  bave  been  conveyed  in  trust  to  aecnre  debts, 
tbe  Judgment  creditor,  witb  return  of  nulla  bono,  may  maintain 
a  btll  In  cbancery  to  have  tbe  trust  deed  foreclosed,  tbe  debts 
secured  thereby  paid  off,  and  the  surplus  applied  to  the  satie- 
factlon  of  hia  ludgmeut,  and  such  surplus  can  be  reached  in  no 
other  way. 

8,  8AHB.  n«a  ol  coverture  cannot  be  Interposed  u  defenae 
to  such  bill. 
The  cbancery  proceeding  la  not  a  new  suit  against  which  she  has 
a  right  to  interpose  tbe  defense  of  coverture,  bat  la  merely  In 
aid  of  the  execution  at  law,  and  Its  object  and  purpose  Is  to  ex- 
ecute the  Judgment  of  the  Justice. 

4,  QUESTION  BXBSBVXD.  Bight  to  new  Judgment  la  elian- 
caiy  court. 
The  question  Is  reserved  and  not  decided,  because  not  raised  by 
tbe  demurrer  In  the  court  below,  as  to  whether.  In  sucli  pro- 
ceeding In  chancery  court,  the  judgment  creditor  is  entitled 
to  a  new  Judgment,  based  upon  the  Justice's  Judgment,  against 
the  married  woman,  over  her  protest,  although  ahe  submitted 
to  the  Judgment  before  the  Justice. 
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FROM  snUNBfi. 


Appeal  from  the  Chancery  Court  of  Sumner  County. 
— J.  W.  Stout,  Chancellor. 

D.  B,  PuKTEAE,  for  Piano  Mfg.  Co. 

Seat  &  Seat,  tor  Bchell  et  al. 

Me.  Justice  Wilkes  delivered  the  opinion  of  the 
Court 

This  cause  la  before  us  on  bill  and  demurrer.  The 
chancellor  sustained  the  demurrer,  and  the  complainant 
has  appealed,  and  assigns  his  action  as  error. 

The  case  made  by  the  bill  is  that  complainant  obtained 
judgments  before  a  justice  of  the  peace  against  Schell 
and  wife  a^^^ating  (134.25,  upon  which  executions 
issued  and  were  returned  nulla  bona.  Mrs.  Schell  did 
not  plead  her  coverture  and  judgments  went  against  her 
before  the  justice  by  default. 

Previous  to  this  time,  Mrs.  Schell,  with  her  husband, 
executed  a  deed  of  trust  upon  certain  lands,  which 
were  her  general  estate,  to  secure  other  debts. 

After  complainant's  executions  were  returned  nulla 
bona,  he  filed  a  bill  in  chancery,  under  the  provisions  of 
the  statute,  to  pay  off  the  debts  secured  thereby,  and 
apply  the  the  surplus  or  remainder  to  his  judgments. 
He  also  prayed  for  a  new  judgment  in  the  chancery 
court,  based  upon  the  justice's  judgments. 
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^e  demairer  raises  two  grounds — ^rirtually  Qxe 
same — that  the  lands  of  a  married  woman  cannot  be 
subjected  to  a  judgment  against  her  by  a  proceeding  of 
thia  character,  and  that  the  interest  of  a  married  wo- 
man in  her  general  estate  cannot  be  divested  out  of 
her  by  ^uch  proceedings,  but  only  by  a  conveyance  with 
privy  examination. 

In  ailment  in  this  court  it  was  further  urged  that 
a  second  judgment  against  a  married  woman  cannot  be 
rendered  against  her  over  her  own  protest,  even  though 
she  may  have  submitted  to  the  original  judgment  in  the 
court  below. 

We  need  not  consider  this  question,  as  it  is  not  raised 
by  the  demurrer  in  the  court  below. 

It  is  not  denied  that  executions  upon  these  justices' 
judgments  might  have  been  levied  np(m  the  married. 
woman's  land  held  as  her  general  estate,  if  the  same 
was  not  incumbered  by  the  deed  of  trust;  but  it  is  said 
the  present  proceeding  is  virtually  and  in  law  a  new 
suit  against  which  she  has  a  right  to  interpose  the  de- 
fense of  coverture. 

We  think  this  contention  not  well  mada 

The  chancery  proceeding  is  merdy  in  aid  of  the  exe- 
cution at  law,  and  its  object  and  pnrpoBe  is  to  execute 
the  judgment  of  the  justice  by  applying  the  property  of 
the  married  woman  to  its  satisfaction,  which  might  have 
been  done  by  an  ordinary  execution,  but  for  the  fact 
th^re  is  an  incumbrance  on  the  land,  and  the  legal  title 
is  not  in  the  married  woman,  but  in  the  trustee  But  her 
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interest  in  the  surplus  after  paying  the  trust  debts  is 
subject  to  her  debts,  and  can  only  be  applied  in  the  mode 
attempted. 

As  before  stated,  the  right  to  a  new  judgmeait,  based 
upon  the  original,  is  not  involved,  because  not  raised  in 
the  court  below  by  the  demurrer. 

This  guestirai  is  virtually  settled  in  tlLe  cases  of 
Howell  T.  Hale,  5  Lea,  406,  and  Yeoitmaai  v.  Bellmain,  6 
Lea,  491,  and  other  cases,  more  or  less  directly. 

This  is  not  the  case  of  an  effort  to  subject  the  separate 
estate  of  a  married  woman  to  a  judgment  against  her, 
as  was  the  case  in  Woodfoik  v.  Lyon,  98  Tenn.,  274,  39 
S.  W.,  227,  in  which  it  was  held  that  the  creditor's  rem- 
edy against  the  separate  estate  of  a  married  woman  was 
not  in  any  way  aided  by  a  judgment  against  her,  and 
that  such  judgment  would  have  no  greater  effect  than 
the  original  debt,  but  could  only  be  made  out  of  such  sep- 
arate estate  if  the  married  woman  had  cbai^;ed  it  on 
such  estate. 

Here  the  effort  is  to  make  the  judgment  out  of  the 
general  estate  of  die  married  woman,  and  not  oat  of  her 
separate  estate. 

We  are  of  opinion  the  court  was  in  error  in  sustaining 
the  demurrer,  and  the  decree  of  the  court  below  is  re- 
versed, and  the  cause  remanded  to  be  proceeded  with  to 
final  decree. 

Appellees  will  pay  the  costs  of  appeal. 
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Babnex  Blue  v.  L.  F.  Gunn. 
{NashvUle,  December  Term,  1904.) 

PZXTUBXa.  Oommarcial  flnisfaing  materiala  deponted  in  > 
DuUding'  to  be  Q««d  ia  finUhing'  it,  but  aot  physically  attadwd 
thereto,  do  not  paaa  in  conveyance  of  l&nd,  when  not  men- 
tioned. 
Commerctal  flnlshloK  materlalfl  for  a  balldlng,  such  as  doora, 
mantels,  caelngB,  columnB,  etc.,  not  especially  made  for  the 
building,  and  available  for  use  In  any  building,  purchased  by 
the  maker  of  a  deed  of  trust,  and  deposited  in  the  building  em- 
braced in  such  deed  of  trust  for  the  purpose  of  annexation 
thereto,  but  In  no  manner  physically  attached  thereto,  and  not 
mentioned  In  the  conveyance  of  the  property,  does  not  con- 
stitute such  fixtures  as  would  pass  to  the  purchaser  of  the  prop- 
erty on  foreclosure  of  such  deed  of  trust. 

Code  cited  and  construed:  Sees.  3531.  3639  (8.);  sees.  2739. 
2740,  274G  (M.  &.  Y.);  sees.  19S1,  19Sla,    198S    (T.   ft    8.   and 

1S58). 

Cases  cited  and  approved:  Bank  y.  Wolf  Co.,  6  Cates,  366; 
Thweat  V.  Stamps,  67  Ala.,  96;  Hobertson  v.  Phillips,  8  O. 
Qreene  (Iowa),  220;  Harris  v.  Scovel,  86  Hlch.,  32;  Carkln  v. 
Babbett.  GS  N.  H..  679;  Peck  v.  Batchelder,  40  Vt.,  233;  Wood- 
man V.  Pease,  17  N.  H.,  282;  HlUer  v.  Wl&son,  71  Iowa,  610;Burn- 
Blde  v.  Twltcbell,  43  N.  H.,  3  90;  Williamson  v.  RaUroad,  29  N. 
J.  Eq.,  311;  Hoyle  r.  Railroad,  B4  N.  Y.,  316. 

Cases  cited  and  dlstlngulBhed ;  Daniel  t.  Weaver,  6  Lea,  393; 
Halley  v.  Alloway.  10  Lea,  623;  Orewar  v.  Alloway,  3  Tenn. 
Chy..  684;  Steger  v.  ArcUc  Refrlgeratltag  Co.,  89  Tenn.,  453: 
Qrosrenor  T.  Bethell,  93  Tenn.,  679. 
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FROM  lAWRENCEL 


Appeal  from  the  Circuit  Court  of  Lawrence  County. 
— Sam  Holding,  Judge. 

ROBEBT  B.  Williams  and  L.  B.  White^  for  plaintiff. 
W.  B.  King,  for  defendant. 

Mk.  Justice  McAlisteb  delivered  the  opinion  of  the 
Court 

The  question  to  be  solved  on  this  record  is  whether  or 
not  certain  doors,  mantels,  casings,  columns,  etc.,  depos- 
ited in  a  building  for  the  purpose  of  annexation,  but 
which,  as  a  matter  of  fact,  were  never  physically  attach- 
ed to  the  building  passed  to  the  purchaser  under  a 
mortgage  sale  of  the  premises. 

The  facts  revealed  in  the  record  are  that  plaintiff  and 
wife  on  the  17th  day  of  June,  1901,  executed  a  deed  of 
trust  on  certain  real  estate  to  James  T.  Dunn,  trustee, 
to  secure  an  indebtedness  to  one  D.  E.  Rose  for  the  sum 
of  |1,000.  There  was  a  foreclosure  of  this  trust  deed, 
and  the  property  was  purchased  by  M.  8.  McDougal  for 
the  sum  of  |2,100.  The  latter  sold  the  property  in  a 
short  time  thereafter  to  the  defendant,  L.  F.  Gunn.  It 
appears  that  when  the  property  was  first  mortgaged  a 
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house  had  beciii  erected  upon  the  premises,  which  waa 
not  entirely  finished.  Prior  to  the  eaJe  by  the  trustee, 
the  plaintiff  mortgagor  had  boaght  certain  finishing  ma- 
terial, and  deposited  it  in  a  room  of  the  building  on  the 
second  floor.  The  material  con^sted  of  doors,  mantels, 
cB«ngs,  columns,  comer  beads,  etc.,  which  had  been  or- 
dered with  the  intention  of  being  used  in  this  house,  but 
none  of  it  was  attached  in  an;  way  to  the  building. 

It  further  appears  that  this  finishing  mat^ial  was  not 
especially  designed  for  that  particular  house,  but  could 
be  utilized  in  any  other  residence.  The  plaintiff  lived  on 
the  property  at  the  time  the  trust  deed  was  executed, 
and  continued  to  occupy  it  until  after  the  foreclosure 
sale.  It  furth^  appears  that  in  the  deed  from  the  trus- 
tee to  tbe  purchaser  said  material  was  not  mentioned, 
nor  was  it  mentioned  in  the  trustee's  advertisement  of 
the  foreclosure  sale.  There  is  evidence  tending  to  show 
that  plaintiff  at  all  times  claimed  this  material,  and  af- 
ter the  first  sale  gave  notice  to  tbe  purchaser,  McDou- 
gal,  that  be  claimed  it.  It  is  also  shown  that  he  notified 
the  trustee  before  tbe  sale  not  to  sell  this  material,  and 
claimed  it  as  his  property.  It  further  appears  that, 
about  a  year  after  L.  F.  Gunn  went  into  possession  of 
the  premises  under  his  purchase  from  McDougal,  he 
used  said  material  which  he  found  stored  in  the  building 
for  the  purpose  of  completing  it.  Thereupon  the  plain- 
tiff, Barney  Blue,  wbo  was  the  original  mortgi^or,  and 
had  purchased  this  material  and  left  it  in  the  building, 
brought  suit  to    recover  the  sum  of  fl48,  the  value  of 
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said  material.  There  was  a  verdict  and  judgment  in  the 
court  below  in  faTor  of  the  defendant.  The  plaintiflE  ap- 
pealed, and  has  assigned  errors. 

The  dii^tttal  question  of  law  is  whether  said  material 
passed,  under  the  mortgage  sale,  as  fixtures,  or  whether 
it  remained  the  personal  pjopertj  of  the  original  mort- 
gagor. 

As  already  stated,  said  material  was  not  mentioned  in 
any  of  the  Tarious  conveyances  of  the  property,  audi 
there  was  no  physical  attachment  of  said  material  to 
the  building ;  and,  while  this  material  was  originally 
purchased  to  be  affixed  to  this  building,  it  was  commer- 
cial finishing,  carried  in  stock  by  dealers,  and  could 
have  been  used  on  other  buildings. 

While  the  question  thus  presented  is  of  first  impres- 
sion in  this  State,  so  far  as  we  are  advised,  it  seems  to 
have  been  settled  as  a  matter  of  legal  controversy  in 
many  other  States.  The  question  of  what  constitutes 
a  fixture  has  usually  arisen  in  cases  where  the  article, 
appurtenance,  or  material  has  been  affixed  to  the  free- 
hold, and  the  question  for  determination  in  that  class 
of  cases  was  whether  the  fixture  could  be  detached  from 
the  freehold ;  the  solution  of  that  question  being  depend' 
ent  generally  upon  the  intention  of  the  parties  in  annex- 
ing it,  and  whether  the  right  of  removal  had  been  re- 
served. This  phase  of  the  question  was  fully  considered 
by  this  court  at  the  present  term  in  the  case  of  Bank  v. 
Wolf  Company,  6  Gates,  255,  86  S.  W.,  310,  in  an  elabor- 
ate opinion  by  Judge  Neil. 
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Bat  BB  already  obBerred,  the  qnestion  presented  by 
this  record  ia  whether  an  article  which  has  be«i  d^ios- 
ited  npon  the  premises  with  a  view  of  annexation,  and 
for  the  purpose  of  finishing  a  building,  thereby  becomes 
a  part  of  the  realty,  iu  such  a  sense  that  it  passes  under 
the  deed  to  the  purchase.   , 

The  definition  of  a  fixture  usually  given  is,  "An  arti- 
cle which  was  a  chattel,  and  which,  by  Iteing  physically 
annexed  or  affixed  to  the  realty,  becomes  accessory  to  it, 
and  a  part  and  parcel  of  it"  13  Am.  &  Eng.  Ency.  of 
Law  (2  Ed.),  p.  696. 

It  thus  appears  that  annexation  is  the  controlling  de- 
ment in  the  very  definition  of  a  fixture,  and  we  find  on 
examination  tiiat  the  overwhelming  weight  of  authority 
in  this  country  is  that  the  physical  annexation  of  a 
chattel  to  the  realty  is  necessary,  in  ordw  to  rmder  it  a 
part  of  the  realty. 

See  cases  cited  iu  13  Amer.  &  Eng.  Ency.,  p.  600. 

But  the  question  as  to  the  necessity  of  actual  attach- 
ment has  also  arisen  as  to  articles  which  have  not  been 
annexed  to  the  land,  but  have  merely  been  brought  on 
or  near  to  the  land  with  the  intention  of  annexing  tiiem. 
The  great  wei^t  of  authority  is  that  such  articles  are 
still  to  be  considered  as  chattels.  Rails  lying  on  the 
land,  and  not  yet  placed  in  a  fence,  have  been  held  to  be 
personalty.  Tfnoeai  v.  Stamps,  67  Ala.',  96;  Robertson 
V.  Phillips,  3  G.  Greene  (Iowa),  220;  Sarria  v.  fifcoorf, 
85  Mich.,  32,  48  N.  W.,  173. 
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8o  of  lumber  intended  for  a  bnilding.  Carkin.  v.  Bab- 
bett,  58  N.  H.,  579. 

So  windows  and  window  blinda  made  to  be  used  in 
a  honse,  bnt  not  actaall;  pot  in  place  and  faatened,  nor 
otherwise  annexed  to  it,  are  articles  held  not  to  be  a 
part  of  the  realty.  Peck  V.  Batchelder,  40  Vt.,  233,  94 
Am.  Dec.,  392. 

So  of  a  stone  brought  within  a  dooryard  to  be  placed 
as  a  doorstep.    Woodman  v.  Pease,  17  N.  H.,  283. 

And  so  of  machinery  and  parts  thereof.  '  Miller  T. 
Wi<u(on,  71  Iowa,  610,  33  N.  W.,  128;  Bwnmde  v.  Tioit- 
cKell,  43  N.  H.,  390. 

So  the  rolling  atock  of  a  railroad  is  held  not  to  be 
treated  as  realty. 

In  WUliafMon  v.  'N.  J.  Southern  B.  Co.,  29  N.  J.  Eq., 
311,  it  was  said : 

"The  criterion  above  stated,  of  actnal  annexation  to 
the  freehold  aa  a  rule  for  determining  when  chattels  be- 
OHne  part  of  the  realty,  is  as  well  settled  in  this  State 
as, any  other  role  of  property.  Exceptions  founded  on 
fanciful  and  groondleas  definitions  only  tend  to  produce 
uncertainty  and  confusitm  in    the    rules    of    property, 

which  should   be  permanent   and    uniform 

Tested  by  the  foregoing  criterion,  it  is  manifest  that  the 
rolling  stock  of  a  railroad  must  be  regarded  as  chat- 
tels which  have  not  lost  their  definitive  character  as  p^- 
Bonalty  by  being  affixed  to  and  incorporated  with  the 
realty." 
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There  are  authorities  which  hold  a  ccmtrarj  doctrine, 
being  based  on  the  theory  that  material  deposited  on  the 
land  for  the  purpose  of  becoming  a  part  thereof,  or  ma- 
chinery deposited  in  a  house  for  the  purpose  of  being  at- 
tached thereto,  is,  in  the  eye  of  the  law,  constructiyely 
attached  thereto.  But  as  said  by  the  author  in  Am.  & 
Eng.  Ency.  of  Law,  supra: 

"Of  the  cases  treated  as  illustrations  of  conBtmctive 
annexation,  some  are  merely  cases  of  temporary  sever- 
ance, in  which  the  articles,  though  not  at  the  time  actu- 
ally attached,  are  treated  as  still  annexed  and  part  of 
the  realty,  and  the  term  has  at  all  times  been  applied  to 
deer  in  a  park,  fish  in  a  pond,  and  doves  in  a  dovecote, 
which  passed  to  the  heir,  and  not  to  the  ejeentor." 

This  class  of  cases  was  discussed  in  WUluirMon  v.  N. 
J.  Southern  R.  Co.,  29  N.  J.  Bq.,  311,  in  which  it  was 
said': 

"The  illustrations  of  doves  in  a  cote,  deer  in  a  part, 
and  fl^  in  a  pond  are  entirely  inapplicable  to  the  pres- 
ent subject.  They  go  with  the  inheritance  for  special 
and  peculiar  reasons.  In  Amos  &  Ferrard  on  Fixture^ 
they  are  classified  under  the  head  of  heirlooms — a  class 
of  property  entirely  distinct  from  fixtures." 

See,  also,  Hoyle  V.  Plattshurgh,  etc.,R.  Co.,  54  N.  T., 
315,  13  Am.  Rep.,  595. 

It  remains  to  notice  several  cases  decided  by  this 
court  which  are  supposed  to  illustrate  the  policy  of  our 
laws  upon  this  subject.    They  are  cases  in  which  fomis- 
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hers  of  material  for  a  building  are  allowed  a  lien  on  the 
lot  upon  which  the  bnilding  is  to  be  erected,  whether  the 
material  was  ever  actually  used  or  not 

In  Daniel  &  Co.  v.  W.  H.  Weaver  et  al.,  5  Lea,  393, 
this  court  said  it  is  not  the  actnal  use  of  lumber  in  re- 
pairs to  a  building  by  the  owner  that  giree  the  fur- 
nisher a  lien,  but  the  furnishing  under  the  contract  for 
that  use,  and  the  lien  exists  whether  the  lumber  was 
used  or  not.  That  case  invtdved  a  construction  of  Shan- 
non's Code,  section  3531,  establishing  a  mechanic's  lien 
and  furnisher's  lien  on  any  lot  of  ground  or  tract  of  land 
upon  which  a  honse  has  been  erected,  built,  or  repaired, 
or  fixtures  or  machinery  furnished  or  erected,  or  im- 
provements made  by  special  contract  with  the  owner  or 
his  agent,  in  favor  of  the  mechanic  or  undertaker,  foun- 
der, or  machinist  who  does  the  work,  or  any  part  of  the 
work,  or  famishes  the  materials,  or  any  part  of  the  ma- 
terials, or  puts  therein  any  fixtures,  machinery,  or  ma- 
terial, either  of  wood  or  metal,  and  in  favor  of  all  per- 
sons who  did  any  portion  of  the  work  or  furnished  any 
portion  of  the  material  for  the  building  contemplated  in 
this  section. 

Section  3539  provides : 

"The  lien  shall  include  the  building,  fixture,  or  im- 
provement, as  well  as  the  lot  or  land,  and  continue  for 
one  year  after  the  work  is  finished  or  materials  are  fur- 
nished." 

The  court,  in  dealing  with  these  two  sections,  held 
that  it  is  the  furnishing  of  the  lumber  for  repairs,  etc., 
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that  creates  the  lien,  and  that  it  does  not  dq«iid  npMi 
the  use  of  it  by  the  porchaaer  whether  the  selltf  shall 
hare  a  lien.  Otiierwise,  by  not  using  it  tor  a  year,  the 
owner  could  entirely  defeat  the  lien  of  the  purchaser. 
Sach  is  not  the  propn*  constmction  of  said  acts,  and 
this  is  made  more  clear  by  the  provisiwi  in  section  3539 
that  the  lien  shall  CMitinue  for  one  year  "after  the  work 
is  finished,"  in  favor  of  the  workman,  or  "materials  are 
fumlBhed,"  as  to  the  furnisher.  The  famisher  may, 
therefCH^  within  one  year  after  he  has  delivered  the  ma- 
terials contracted  for,  have  his  remedy  by  attachment  to 
enforce  his  lien. 

The  case  of  R,  S.  Bailey  et  al.  t.  L.  E.  Alloway  et  ol., 
10  Lea,  523,  was  another  case  inTolving  the  fumishra^s 
lien  for  repairing  and  furnishing  the  Grand  Opera. 
House  in  the  city  of  Nashville  The  question  presented 
for  determination  in  that  case  was  whether  the  tJiings 
claimed  to  have  been  (orniahed  ^itJtled  the  furnisher 
to  a  lien  on  the  house  and  lot.  The  mat^iial  furnished 
consisted  of  stage  machinery,  such  as  pulleys  rollers  tor 
cylinders,  etc.,  used  for  fitting  up  the  stage — some  at- 
tached and  some  not — chairs  furnished  and  fitted  to  the 
floor,  and  seats  for  the  accommodation  of  tiie  andience, 
painting  the  scenery,  curtains,  and  the  like.  The  court 
held  the  nature  of  the  thing  done  and  the  character  of 
the  house  repaired,  and  for  wliich  the  materials  were 
furnished,  as  well  as  the  intent  of  the  party  bnildlng, 
served  to  guide  the  cwrect  conclusion  as  to  whethar  the 
work  done  waa  work  on  the  house  and  became  part  of  it 
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These  eloneuts  are  better  guides  than  the  old  idea  as  to 
flxtores  which  was  whether  the  thing  was  'permanently 
attached  and  fixed  in  or  to  the  fre^old.  In  getting  np 
a  theater,  the  whole  building,  considered  in  reference  to 
its  use,  makes  the  house  contracted  (or.  All  that  serres 
to  complete  and  furnish  such  house  tor  the  purpose  de- 
signed makes  up  the  house,  and  is  part  of  it  when  com- 
pleted. Scenery,  seats,  pulleys,  etc.,  and  the  like,  make 
up  a  necessary  part  of  a  building  designed  for  theatrical  - 
exhibitions,  as  much  as  do  the  counters  on  which  goods 
are  exposed  tor  sale  in  a  retail  meaxantile  stca^  It  is 
probable  the  scenery  and  other  articles  herein  men- 
tioned  are  as  permanently  attached  to  and  were  a  part 
of  the  building  as  such  counters. 

In  8teger  v.  Arctic  Co.,  89  Tenn.,  453,  14  S.  W.,  1087, 
11  L.  R.  A.,  580,  it  was  held  that  statutes  creating  liens 
upon  real  estate  in  favor  of  those,  who  under  contract 
with  the  owners,  hare  furnished  lumber  or  materials  for 
erection  of  buildings  machinery,  etc.,  thereon,  are  con- 
strued liberally  in  favor  of  lienholders,  as  regards  the 
snbject-matter  to  which  the  lien  should  attach.  In  that 
case  it  appears  that  the  Arctic  Refrigerating  Company 
wected  a  factory  on  a  lot  in  Nashville  for  the  manufac- 
ture of  Tapor  for  cold  storaga  By  permission  of  the 
city  this  company  laid  subterranean  pipes  in  the  streets, 
connecting  with  its  factory,  to  conv^  the  vapor  to  its 
cu^omers.  P.  supplied  labor  and  materials  in  the  erec- 
tion of  the  factory,  and  also  fiirnished  and  laid  down  the 
pipes  in  the  streets.    It  was  held  that  the  plant,  includ- 
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ing  lot,  factory,  pipes,  etc.,  is  an  cmtirety,  and  P.'b  lien 
for  materials  furnished  or  labor  done  upon  any  part  of 
it  attached  to  the  whde. 

The  caee  last  cited,  it  wUl  be  observed,  does  not  errai 
remotely  touch  the  question  with  which  we  are  dealing 
in  the  present  case. 

In  tie  case  of  Grosvenor  v.  Bethell,  93  Teon.,  579,  26 
S.  W.,  1096,  one  of  the  objects  of  the  bill  was  to  determ- 
ine whether  or  not  Bethell,  Uie  purchaser  at  first  mort- 
gage sale,  thereby  acquired  title  to  all  the  theater  furni- 
ture and  flztares;  the  same  not  having  been  specifically 
mentioned.  It  was  held  that  a  mortgage  by  an  incorpor^ 
ated  opera  house  company,  made  after  the  purchase  of 
lot,  and  while  the  theater  buildings  are  in  course  of  erec- 
tion thereon,  conveying  the  lot  and  "all  the  buildings 
and  improvements  thereon  or  to  be  erected  tiereon," 
operates  to  pass  all  furniture,  fixtures,  and  furnishings 
then  or  thereafter  placed  in  the  theater  building,  and 
essential  to  its  successful  operation.  Citing  Hallcy  y. 
AUoway,  10  Lea,  523,  as  settling  this  qnestion. 

In  Orewar  v.  AUoway  et  al.,  3  Tenn.  Ch.,  584,  it  was 
held  that  the  rollers,  pulleys,  etc.,  for  shifting  scen«*y, 
and  other  stage  properties,  were  fixtures  or  machinery, 
within  the  meaning  of  the  mechanics'  and  fumUhers' 
lien  act.  It  was  further  said  that  the  movable  mach- 
inery and  flying  stages  of  a  theater,  necessary  for  the 
puropse  of  theatrical  exhibitions,  are  trade  flxtnres, 
and  removable  by  the  tenant,  as  between  him  and 
his  landlord,  but,  as  betweeoi  the  owner  and  mechanic, 
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are  subject  to  the  mechanic's  lien  law.  The  ques- 
tion whether  a  thing  is  a  fixture  or  not,  as  between 
owner  and  mechanic,  depeaida  little  upon  the 
mode  of  annexation.  Its  fitness  'for  the  partic- 
ular place  where  it  is  annexed,  its  being  connected  with 
the  general  business  conducted  there,  and  other  facts 
going  to  show  the  intent  of  the  owner  to  make  one  thing 
of  the  land  and  chattels  to  carry  out  a  general  purpose, 
would  have  more  effect  upon  the  question  than  the  mode 
or  permanence  of  the  annexation.  It  appeared  in  that 
ease  that  the  chairs  had  been  fastened  to  the  fioor,  and 
it  is  to  be  inferred  that  the  other  property  was  also 
in  some  way  attached  to  the  building. 

It  is  unnecessary  to  pursue  this  line  of  cases  any  fur- 
ther, since  we  deem  the  question  settled  by  the  great 
weight  of  authority  in  favor  of  the  contention  that  such 
materials  are  not  fixtures,  and  are  removable  by  the 
mtHTtgagor. 

It  r^nlts  from  this  that  the  judgment  of  the  circuit 
court  must  be  affirmed. 
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L0UI8VILLB    &     Nashvillh     Raileoad     Company    v. 
Hatnes,  Gabothebs  &  Htdb. 

(Nashville.    December  Term,  1904.) 

ATFIBHAirOB.  (M  fnatiM's  Jndgmsnt  for  Itia  tail-on  to  HI* 
pap«n,  oa  production  ther«ol  by  n^pttOan. 
Wb6re,  In  ao  appeal  from  a  Judgment  of  a  Justice  of  the  peace, 
tlie  Justice  falls  to  file  the  papers  In  the  circuit  court  within 
the  time  required  by  statute,  the  appellee,  upon  production  ot 
the  papers  by  him  with  a  motion  for  afflrmance,  because  ot 
such  failure  of  the  Justice,  Is  entitled,  as  a  matter  of  right,  to 
his  Judgment  ot  affirmance,  and  this  motion  for  afflrmance  can- 
not he  Intercepted  by  counter  motion  upon  the  part  of  the  ap- 
pellant to  be  allowed  to  file  the  papers  and  prosecute  his  ap- 
peal. 

Code  cited  and  conatrued:     Sees.  4873-4S7G  (S.);  sees.  3858-3860 
(M.  A  v.);  sees.  8142-3144  (T.  &  S.  and  1868). 

Cases  cited  and  approved:  Hayes  y,  Kelley,  111  Tenn.,  SM. 

Caae  cited  and  distinguished:  Humphrey  v.  Humphrey,  1  Swan, 
lU. 


PROM  WILUAH80N. 


Appeal  from  the  Circuit  Court  of  Williamson  Coun- 
ty.— J.  A.  Cabtwbight,  Judge. 

Hbndbbson  &  Hbndebson,  for  Bailroad. 

Edqeb  Haines,  tar  defendautB. 
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Mr.  GHiBr  Jusnon  Bbaed  delivered  the  opinion  of  the 
CJourt. 

In  this  caae  there  was  a  judgment  rendered  hy  a  jus- 
tice of  the  peace,  from  which  tiie  plaintiff  in  error  ap- 
pealed to  the  circuit  court  The  magistrate  failed  to 
file  the  papers  in  the  cause  as  required  by  section  4873 
of  Shannon's  Code,  so  that,  a  few  days  after  the  term 
of  the  court  to  which  the  appeal  was  taken  began,  de- 
fendant in  error  presented  the  papers  and  moved  for  an 
affirmance  of  this  judgment.  The  motion  was  resisted 
l^  the  plaintiff  in  error,  and  at  the  same  time  the.  court 
was  asked  to  permit  the  latter  "to  prosecute  his  appeal." 
This  was  denied,  and  the  affirmance  was  entered  in  ac- 
cordance with  the  motion  of  the  defendant  in  error. 

The  action  of  the  circuit  court  in  this  regard  is  as- 
signed for  error.  The  section  referred  to  provides  as 
follows:  "Wheaiever  an  appeal  shall  be  prayed  and 
perfected  from  the  decisicm  of  any  justice  of  the  peace 
in  this  State,  it  shall  be  the  doty  of  said  justice  to  file 
the  pfy>erB  in  the  case  in  the  office  of  the  clerk  of  the 
circuit  court  at  least  five  days  before  the  meeting  of  ih& 
circuit  court  .  .  .  Any  justice  of  the  peace  fail- 
ing  to  comply  with  this  -  section  shall  have  no  fees  or 
costs." 

Section  4874  provides  thus:  "If  the  papers  are  not 
filed  within  the  time  prescribed,  the  appellee  may  on 
production  thereof  have  an  affirmance  of  the  justice's 
judgment  with  costs." 

These  two  sections  are  taken  from  the  act  of  1809.    In 
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view  of  this  last  Bection,  it  is  clear  that,  nothing  else 
being  in  the  way,  the  judgment  in  this  case  was  proper- 
ly rendered.  Under  it  the  court  had  no  alternative,  op- 
en a  default  being  shown  on  the  part  of  the  justice  in 
failing  to  file  the  papers  as  required  by  section  4873 — 
the  same  being  produced  by  appellee — but  to  grant  a 
judgment  of  affirmance.  But  it  is  said,  and  properly, 
that  the  rigor  of  section  4874,  which  is  really  section  2 
of  chapter  63  of  the  Acts  of  1809,  is  moderated  by  sec. 
2,  c.  119,  of  the  Acts  of  1811,  brought  into  the  Code,  and 
there  .numbered  section  4875.  This  section  is  as  fol- 
lows: "If  the  justice  fails  to  return  the  papers  within 
the  time  prescribed,  but  returns  them  during  the  term 
to  which  the  same  are  returnable  and  the  appellant  fails 
to  appear  and  prosecute  his  appeal,  if  he  is  the  original 
defendant,  the  plaintiflf  shall  have  judgment  final,  by 
default,  for  the  amount  of  the  judgment  of  the  justice 
against  the  appellant  and  his  sureties  for  the  debt  and 
costs," 

It  is  insisted,  inasmuch  as  it  was  not  the  fault  of  the 
plaintiff  in  error  that  the  papers  were  not  filed  within 
the  time  required  by  law,  it  should  have  been  permitted 
to  prosecute  its  appeal,  and  that,  taking  these  sections 
of  the  Code  together,  it  is  evident  the  legislature  intend- 
ed the  judgment  of  affirmance  should  follow  a  default 
in  prosecuting  an  appeal  after  the  papers  were  return- 
ed, and  not  the  default  of  the  justice  in  failing  to  return 
the  papers  in  time.  This  contention  is  rested  on  Hum- 
phrey V.  Humphrey,  1  Swan,  154.    That  case  was  de- 


6  Gates]  DECEMBER  TERM,  1904.  429 

Railroad  r.  HaTnes. 

cided  in  1851,  and  it  was  there  said  that  the  later  act 
was  intended  to  modify  the  strictness  of  the  earlier  one, 
and  thus  relieve  the  appellant  from  the  loss  incident  to 
the  n^ligence  of  the  magistrate,  and  mate  him  respon- 
uble  only  for  his  own  lach^;  and  it  was  also  intimated, 
if  not  held,  that  the  act  of  1811  impliedly  repealed  so 
much  of  the  act  of  1809  as  authorizes  a  judgment  of  af- 
firmance upon  the  failure  of  the  magistrate  to  file  the 
papers  in  time.  It  is  evident,  however,  that  it  was  not 
the  understanding  of  the  framers  of  the  Code  that  there 
was  an  implied  repeal  of  any  part  of  the  act  of  1809  by 
the  later  statute,  because  they  hrin'g  forward  the  provi- 
sions of  both  of  these  acts,  and,  with  slight  alteration, 
they  constitute  the  sections  of  the  Code  already  quoted. 
Upon  an  examination  of  these  sections,  we  discover  no 
inconsistency  or  contradiction  in  them.  Each  can  be 
made  effective  without  conflicting  with  any  part  of  the 
other  sections.  Thus  construed,  they  have  this  mean- 
ing. If  the  justice  of  the  peace  fail  to  perform  his 
statutory  duty,  then,  upon  the  production  of  the  papers 
by  the  appdlee,  he  is  entitled  to  have  his  judgment  of 
affirmance  If  he  fails,  however,  to  produce  the  papers, 
bat  the  justice  of  the  peace  does  at  any  time  during  the 
term,  then  this  judgment  of  affirmance  cannot  go,  save 
upon  the  failure  of  the  appellant  thereafter  to  prosecute 
his  appeal.  In  other  words,  two  different  contingencies 
are  provided  for:  First  a  default  upon  the  part  of  the 
magistrate,  of  which  the  appellee  may  take  advantage  if 
he  sees  proper;  and,  second,  if  the  appellee  fails  to  se- 
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cnre  this  advantage  and  the  papers  are  prodaced  bj  the 
justice  of  the  peace,  hia  jadgment  then  can  only  be  af- 
firmed upon  the  failure  of  the  app^ant  to  prosecute  his 
appeaL 

In  other  words,  we  tMnk  that  after  tiie  papers  have 
been  produced  hy  the  appellee,  with  a  motion  for  a  judg- 
ment of  affirmance  because  of  the  fault  of  the  magis- 
trate, this  motion  cannot  he  intercepted  hy  a.  counter 
motion  upon  the  part  of  the  appellant  to  file  the  papers 
and  prosecute  his  appeal,  aa  provided  for  in  section 
4875.  It  is  otherwise,  however,  where  the  pap^«  are 
presented  hj  the  magistrate. 

In  addition,  it  is  to  be  noted  that  the  present  case  is 
distinguishable  from  the  case  in  Swan  in  this:  In  that 
case  the  papers  were  produced  in  open  court  by  the  jus- 
tice of  the  peac^  when  for  the  first  time  the  app^lee  in- 
lasted  upon  an  affirmance  under  the  act  of  1809,  while 
in  this  the  papers  are  produced  by  the  appdlee  in  strict 
accordance  with  the  act  We  think  in  that  case  the  mo- 
tion to  affirm  came  too  late,  while  in  the  pree^it  the  mo- 
tion to  prosecute  the  appeal. 

This  construction  of  these  secticms  harmonizes  with 
the  system  embracing  appeals  to  the  circuit  court  In 
Hayes  t.  Kelley,  111  Tenn.,  294,  76  8.  W.,  891,  it  was 
held  that  the  provisions  of  the  statute  reqnirii^  that  in 
certain  cases,  where  an  appeal  haa  been  prayed  from 
the  judgment  of  the  county  court  to  the  circuit  court, 
a  transcript  of  the  recc^rd  shall  be  delivered  to  the  derk 
of  tiie  circuit  court  by  the  first  day  of  the  term  to  which 
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the  appeal  is  takeo,  and  that,  if  the  transcript  is  not 
filed  witliin  the  time  so  prescribed,  the  jodgment  of  the 
coan<7  court  shall  be  affirmed,  are  mandatory,  and  up- 
on Hie  failure  to  comply  therewith  it  ia  Imperative  upon 
the  circuit  court  to  affirm  the  judgment  appealed  from. 
The  terms  of  the  statute  tiiere  called  in  question  are  not 
more  mandatory  than  those  used  in  section  4874.  In 
both  cases,  we  think,  wherever  the  statutory  default  ex- 
ists, that  upcm  the  production  of  the  transcript  in  the 
(me  case,  and  the  original  papers  tn  the  other,  the  ap- 
pellee is  entitled,  as  a  matter  of  rights  to  his  judgment 
of  affirmance. 

Bave  for  the  impe^tive,  terms  of  the  section  in  ques- 
tion,  we  would  have  no  donbt  tlie  plaintiff  in  error 
would  have  been  entitled,  upon  the  facts  presented,  in 
the  affidavits  of  its  counsel  to  prosecute  its  appeal  in 
the  present  case  with  a  view  to  having  the  cause  dispos- 
ed of  upon  its  merita  In  the  face,  however,  of  its  pro- 
visions we  do  not  think  this  could  be  accorded.  The 
judgment  of  the  lower  court  is  therefore  afOrmed. 


t:...--^ 


TENNESSEE  EEP0RT8.  [Vol.  114 


MaelivlUe  v.  Webb. 


Maioe  and  City  Council  of  Nashville  v.  B.  M.  Webb 
etal. 

(Nashville.     December  Term,  1904.) 

1.  mJKIOIPAI.  OOBFORATIOHB.  Action*  ftgabut  an  In- 
Itwcntljr  local,  and  mnat  be  bronglit  in  the  countr  of  tlicdr 
location. 
Actions  against  municipal  corporations  for  personal  InJurleB  are 
Inberently  local,  and  mast  be  brought  In  the  county  in  which 
Buch  corporations  have  th^r  existence  and  location.  (Post, 
pp.434'436.) 

Cases  cited  and  approved:  Carlisle  t.  Cowan,  85  Tenn.,  166; 
Board  v.  Bodkin,  108  Tenn.,  TOO;  Lehigh  Co.  t.  Kleckner,  6 
Watts  ft  B.,  181.  186,  188;  <M1  City  t.  McAboy,  74  Pa.,  249-262; 
Pack  V.  areenbuah  Township,  62  Mich.,  123. 
8.  IiOOAL  AOnOHS.  Statutes  providing  for  connterpart  pro- 
coM  and  proaecation  of  anlts  brought  in  wrong  county  unlaaa 
abated  by  plea  are  not  applicable. 

The  statutes  providing  for  the  counterpart  process  and  prosecu- 
tion of  actions  brought  In  the  wrong  county  to  a  termination, 
unless  abated  by  plea  of  defendant,  have  no  application  to  local 
actions  brought  In  the  wrong  county.     (Post,  pp.  436,  437.) 

Code  cited  and  construed:  Sees.  4626,  4617  (S.) ;  .sees.  3626,  3617 
(M.  &  v.);  sees.  2S21.  2S12  (T.  &  S.  and  1S68). 

Cftse  cited  and  approved:     Board  v.  Bodkin,  108  Tenn.,  700. 
8.    mnnoiFAL    OOBPORAIIOHB.    Judgmento   against,    in  a 
suit  in  a  county  other  than  tbat  of  Ita  location  la  mid,  and  will 
be  enjoined;  case  in  Judgment. 

A  Judgment  rendered  agslnst  a  municipal  corporation  In  a  suit 
brought  against  it  for  personal  injuries  in  a  county  other  than 
that  of  Its  location  is  void,  and  Its  execution  will  be  perpetually 
enjoined  In  chancery. 
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FROU  DAVmSON. 


Appeal  from  the  Chancery  Court  of  Davidson  Coun- 
ty.— John  Alubpn,  Chancellor. 

K.  T.  M*  CoNNioo  and  Hile.  M^Austeb^  for  complain- 
anta 

CiNTKEUL  &  M'MiLLiN,  for  defendants. 


Mr.  JtrffnCH  Neil  delivered  the  opinion  of  the  Court. 

The  hill  ta  the  present  case  was  filed  to  enjoin  the  exe- 
cution of  a  judgment  rendered  against  the  complainant 
in  the  circuit  court  of  Wilfion  count;  on  the  22d  of 
January,  1901. 

,  The  facts,  so  far  as  necessary  to  be  stated,  are  that 
about  the  3d  of  January,  1900,  the  defendant  B.  M. 
Webh  instituted  suit  in  the  circuit  court  of  Wilson 
county  against  the  Kashville^  Chattano<^a  &  St.  Louis 
Railway  Company  and  the  Louisville  &  Nashville  Bail- 
road  Company  and  the  present  complainant,  hereinaf- 
ter spoken  of  as  the  city  of  Nashville. 

The  original  writ  was  served  on  the  Nashville  Chatta- 
no(^a  &  St  Lonis  Railway  Company  at  one  of  its  local 
ofBces  in  Wilson  county,  and  a  counterpart  was  issued 
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to  DaTidson  county  for  the  other  two  defendants,  and 
Berved,  as  to  the  city  of  Nashville,  upon  its  mayor,  J.  M. 
Head.  The  city  did  not  enter  its  appearance  in  the 
cau8e,  OT  mate  any  defense  to  the  action,  with  the  result 
that,  on  the  date  above  stated,  a  judgment  by  default 
was  entered  against  it  in  favor  of  B.  M.  Webb  for  the 
sum  of  |4,000.  The  ground  of  the  ajtion  laid  in  the 
declaration  in  that  case  was  that  the  plaintiff  therein, 
Webb,  had  suffered  personal  injariea  by  reason  of  a 
defective  sidewalk  in  the  city.  After  judgment  had  been 
thus  obtained  an  execution  was  issued  to  Davidson 
county,  and  while  in  the  hands  of  the  sheriff  of  the  latter 
county,  it  was  enjoined  under  the  present  bill.  Among 
other  reasons  for  enjoining  the  execution  and  canceling 
the  judgment,  it  was  insisted  in  the  bill  that  the  circuit 
court  of  Wilson  county  acquired  no  jurisdiction  of  the 
city  of  Nashville  by  the  service  of  the  counterpart  writ 
above  referred  to,  and  the  judgment  was  therefore  whol- 
ly void.  The  chancery  court  of  Davidson  county  took 
t^is  view  of  the  matter,  and  rendered  a  decree  awarding 
a  perpetual  injunction  against  the  execution,  and  de- 
clared the  judgment  Itself  void.  On  appeal,  the  court 
of  chancery  appeals  affirmed  the  decree  of  the  latter 
court  From  the  decree  of  the  court  of  chancery  ap- 
peals an  appeal  was  prosecuted  to  this  court,  and  errors 
have  been  assigned  here. 

We  are  of  the  opinicm  that  the  decrees  of  the  two 
courts  above  referred  to  were  correct  It  is  true,  there 
is  no  statute  which  makes  an  action  brought  against  a 
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mnnicipal  corporation  a  local  action;  nor  could  there 
ever  be  a  necessity  for  Buch  statute.  Actions  may  be 
made  by  statnte  either  transitory  or  local.  Transitory 
actions  are  such  as  are  said  to  follow  the  person  of  the 
defendant  wherever  he  may  be  found.  Carlisle  v.  Cow- 
an, 85  Tenn.,  165,  2  S.  W.,  26.  Such,  in  general,  are 
personal  actions.  Actions  concerning  realty  may  be 
regarded  in  a  sense  as  personal,  inasmuch  as  the  title 
thereto  rests  in  the  owner,  wherever  he  may  be,  yet,  in 
obedience  to  a  wise  public  policy,  anch  actions  are  usu- 
ally made  local  by  statute.  But  actions  against  muni- 
cipal corporations  are  inherraitly  local.  These  bodies 
cannot  change  their  situs  or  their  place  of  abode.  They 
cannot  remove  from  one  place  to  another,  and  sojourn 
for  a  time  at  this  point  or  that.  They  remain  station- 
ary ;  hence  they  must  be  sued  where  they  are  found — 
that  is,  in  the  county  of  their  location.  It  is  a  misnomer, 
a  misajiplicatioQ  of  terms,  to  speak  of  an  action  against 
such  a  body  as  transitory,  no  matter  what  the  ground 
may  be  on  which  the  right  of  action  resta  Such  actions 
are  not  only  inherently  local,  but  it  is  of  the  greatetrt 
impcH'tance  to  the  welfare  of  such  bodies,  and  of  the 
citizens  whom  they  serve,  that  their  officers  should  be 
permitted  to  r^nain  at  home  and  discharge  their  public 
duties,  instead  of  being  called  hither  and  thither  over 
differait  parts  of  the  State  to  attend  to  litigation 
brought  against  the  city  through  the  agency  of  counter- 
part writs.  Lehigh  Co.  v.  Kleckner,  5  Watts  &  8.,  181, 
186,  188;  OH  City  v.  McAboy,  U  Pa.,  149-252;    Pack, 
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Woodt  d  Co.  T.  Qrembmh  Towtuhap,  62  MicK,  122,  28 
N.  W.,  746. 

We  are  cited  in  tlie  brief  of  defendant's  counsel  to  tii« 
following  sectionB  of  Shannon's  Code: 

"4626.  Where  there  are  two  or  m<HV  defendants  in 
any  suit  in  courts  of  law  or  equity,  or  hefoie  justices  of 
the  peac^  the  plaintiff  maj  cause  counterpart  aummdns, 
CHT  subpoena,  to  be  issued  to  any  county  where  any  of 
the  defendants  are  most  likdy  to  be  found,  the  fact  that 
the  counterpart  process  is  ^ued  in  the  same  suit  bcdng 
noted  on  each  process,  which,. when  returned,  shall  be 
docketed  as  if  only  one  process  had  issued.  If  the  de- 
fendants are  not  served,  the  same  process  shall  be  had 
as  in  cases  of  otiier  similar  process  not  executed." 

"4617.  If  action  be  brought  in  the  wroi^  county,  it 
may  be  prosecuted  to  a  tennination,  unless  abated  by 
plea  of  defendant." 

It  needs  no  argument  to  show  that  sectitm  4626  baa 
no  application  to  local  actions.  It  is  perfectly  obvious 
that  a  local  action  could  not  be  turned  into  a  trans- 
tory  on^  or  cme  in  effect  transitory,  by  the  device  of 
uniting  another  p»8on  in  the  action,  and  by  serving 
process  on  that  pM«(Mi  in  the  county  in  which  it  was 
desired  to  begin  the'  litigation,  and  then  issuing  a 
counteipart  writ  to  the  locality  of  a  defendant  who  could 
not  otherwise  he  affected,  save  by  an  acti(»i  brought  in 
the  latter  county.  Actions  are  either  transitory  or  local, 
and  thdr  nature  cannot  be  changed  by  the  form  ot  the 
process  used  to  institute  them. 
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It  is  also  eqnallj  clear  that  section  4617  conld  have 
no  bearing  npon  a  local  action  brought  in  the  wrong 
county;  and  this,  for  the  reason  that  the  courts  of  the 
latter  connty  wonld  have  no  jurisdiction  of  snch  a  suit, 
and  consent  itself  could  not  give  jurisdiction.  This 
conclusion  falls  withhi  the  principle  of  Board  of  Direc- 
tors V.  Bodkin  Bros.,  108  Tenn.,  700,  69  8.  W.,  270. 

It  is  also  worthy  of  special  observation  tkat,  in  the 
case  last  referred  to,  the  principles  above  announced  in 
respect  of  municipal  corporations  are  rec<^nized,  in  the 
main,  and  the  authorities  from  Penn^lvania  and  Michi- 
gan herein  referred  to  are  cited  and  qaoted  with  appro- 
val. 

We  find  no  error  in  the  decree  of  the  court  of  chancery 
appeals,  and  it  must  be  affirmed,  with  costs. 
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.  AfVBA  M'Oavock,    Admz., 
etal. 

(Nashville.     December  Term,  1904.) 

1.  aHANOZST.FLBADIHaAHSPIlAOTIOE.  Fftctsinuuww 
taken  to  b*  txno,  whar*  cKuaa  U  a*t  domi  for  hfturing  upon 
bUl  and  uiBww. 
'Wbere,  on  motion  o[  complainant,  a  cause  Is  set  down  for  hearing 
upon  bill  and  answer  and  1b  heard  thereon,  tbe  statement*  of 
the  anawer  as  to  all  matters  of  fact  must  be  taken  as  true. 
(Post,  pp.  440,  4G2.} 

Case  cited  and  approved:    Rodgera  t.  Rodgers,  6  Hela.,  49B. 

9.  WLLLB.  Validity  can  be  coat«atad  b;  nona  axospt  ancb  aa 
would  be  entitled  to  an  mtereat  in  taatator'a  property  in  caae 
of  invalidity. 
No  one  can  question  the  Tallditr  o(  a  will  or  kdj  provision  of 
It,  unless  he  stAnds  In  such  relation  to  the  testator  that.  In 
tb0  event  the  provision  1b  Invalid,  he  will  be  entltlad,  under  the 
law  to  an  Interest  in  the  property  Involved  In  the  controverted 
provision.      iFo»t,  pp.  450,  461.) 

Cases  cited  and  approved:  Wynne  v.  Spiers,  7  Hum.,  407;  Corn- 
well  V.  Comwell,  11  Hum.,  4SG;  Bank  v.  Nelson,  3  Head,  634; 
Qore  Y.  Howard,  94  Tenn.,  G81;  Ligon  v.  Hawkes,  110  Tenn., 
614,  GIS,  623. 

8,  SAMS.  Widow's  election  to  take  under  bnaband'a  will  ia 
binding  on  her  heirs,  distributees,  and  repreaentatiraa. 
Where  the  widow  of  testator  falls  to  dissent  from  his  will,  but 
afflrmatlvel]'  elects  to  take  thereunder,  and  seeks  its  execn- 
tlon,  her  heirs  at  law  and  distributees,  who  are  not  heirs  at  law 
and  distributees  of  the  testator,  have  no  such  interest  aa  en- 
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UU«3  Hiem  to  contest  the  valldltr  ol  the  testator's  will;  for  tlu> 
election  by  tbe  widow  to  take  under  the  will  of  her  deceased 
bnsband  is  hlndlng  on  her  representaUTes.    (PtMf,  pp.  451-  456.) 

Cases  cited  and  disapproved:'  Mong  v.  Rouab,  29  W.  Va.,  119; 
State  T.  Holmes,  116  Ulch.,  466. 

*.  SAKE.  Same.  Widow's  rig'ht  ol  election  is  personal  and  does 
not  pa*a  to  har  repr«MntatiTes  or  bars. 
The  right  of  election  to  take  under  the  will  of  her  husband  or  un- 
der the  statute  Is  personal  to  the  widow  and  does  not  pass 
to  her  representatlTes  or  heirs;  and  especlaJly  Is  this  so,  where 
the  widow  has  made  her  eloctlon  to  take  uuder  the  will,  and 
declined  and  refused  to  take  under  the  statute.  {Pott,  pp. 
466,  467.) 

Cases  cited  and  approved:  Cannon  t.  Apperson,  14  Lea,  GTZ; 
Storrs  T.  Hospital  (m.),  54  N.  B.,  1S5,  72  Am.  SL  Rep.,  211; 
Deslondes  v.  New  Orleans,  U  La.  Ann.,  652. 


FBOH  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  Coun- 
ty. — John  Allison,  Cliancellor. 

Chables  C.  Teabue  and  Geafton  Green,  for  com- 
plainants. 

John  J.  Veeteees  and  Tuelby  &  Tuelbt,  for  defend- 
ants. 


440  TENNESSEE  REPORTS.  [Vol.  114 

Bowers  t.  HcOftTock. 

Mb.  Justigh  WiLKBS  delivered  the  opinion  of  the 
Court. 

This  bill  is  brought  hj  a  portion  of  the  heirs  and  dis- 
triboteea  of  Bfrs.  Harriet  Qoodwyn,  seeking  to  invali- 
date certain  provisions  of  the  will  of  her  husband, Wil- 
lam  A.  Goodwyn,  npcm  the  ground  that  the  charitable 
trusta  thereby  sought  to  be  created  are  invalid  and  void. 
There  waa  an  answer  filed  bj  the  administratnz  of 
Mrs.  Goodwyn,  the  executor  of  William  A.  GoodVyn, 
and  the  trustees  and  commissioners  appointed  to  exe- 
cute the  trust  The  cause  waa,  on  motion  of  complain- 
ants, set  down  for  hearing  upon  bill  and  answer,  both 
of  which  are  full  and  explicit 

The  result  Is  that  the  statements  of  the  answer  as  to 
all  matters  of  fact  must  be  taken  as  true.  Radgers  v. 
Rodgera,  6  Heisk.,  495. 

The  facts,  so  far  as  necessary  to  be  stated,  are  that 
William  A.  Goodwyn  died  on  the  13th  of  October,  1898, 
in  Naahville,  Tenn.,  after  making  a  last  will  and  testar 
ment,  in  which  he  disposed  of  a  considerable  estate 
about  f400,000  of  which  is  involved  in  this  litigation. 

This  will,  executed  May  18, 1893,  provided  most  liber- 
ally for  the  testator's  wife,  and  gave  bequests  to  his  half 
brothers  and  sistera,  his  nephews,  a  niece,  and  his  wife's 
sist^.  Ten  thousand  dollars  were  also  given  to  the  Uni- 
versity of  the  South,  at  Sewanee,  the  income  of  which 
was  to  be  used  alone  for  the  education  of  youi^  men  too 
poor  to  pay  for  themselves;  and  none  of  these  provisions 
of  the  will  are  questioned. 


6  Gates]  DECEMBER  TERM,  1904.  441 

Bowon  T.  HcOaTock. 

The  conteBt  arises  over  the  provisions  of  sections  14 
and  8  of  the  will,  and  they  are  aa  follows: 

"Section  14.  All  the  balance  of  my  efrtate,  real,  per- 
sonal, or  mixed,  ipclading  at  the  death  of  Myra  McGa- 
vock  that  given  to  her  in  section  11th,  during  h^  life 
(exciting  that  part  of  the  personalty  or  mixed  which 
I  allow  her  to  will  or  give  away),  I  give,  B.ttst  death  of 
my  wife,  to  the  State  of  Tennessee  as  trustee  for  the  fol- 
lowing ases  and  purposes,  and  none  other.  I  will  and 
desire  that  the  State,  upon  the  nomination  of  the  gover- 
nor, to  be  confirmed  by  the  senate,  appoint  three  com- 
missionerB,  to  be  known  as  'Commissioners  of  Qoodwyn 
Institute,'  and  said  commissioners  will  hold  their  office 
for  four  years,  and  until  their  succesBors  are  appointed 
and  qualified ;  the  said  commissioners  are  to  purchase  a 
suitable  lot  in  the  city  of  Memphis  (now  taxing  dis- 
trict), in  Shelby  county,  Tennessee,  and  erect  suitable 
buildings  thCTeon,  expending  therefor  such  parts  of  this 
gift  as  to  them  may  seem  proper,  and  retaining  the  bal- 
ance for  library  and  apparatus  expenses  and  endow- 
ment fund.  They  are  to  receive  no  compensation  for 
th^T  services,  and  are  required  to  render  biennial  re- 
ports and  accounts  to  the  governor  of  all  moneys  receiv- 
ed or  spent,  and  their  management  of  said  trust,  or  its 
funds  is  to  be  at  all  times  open  to  inquiry  by  the  legis- 
lature of  the  State,  under  the  fostering  care  of  which 
this  institution  is  placed.  The  title  to  the  lot  purchased 
and  all  other  property,  shall  be  in  the  name  of  the  State, 
for  the  purposes  of  this  trust  solely.    The  building  or 
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buildings  to  be  erected  shall  be  satisfactory  to  said  com- 
missioners, bnt  such  portion  thereof  as  can  be  shall  be 
rented  for  the  purpose  of  obtaining  a  revenue  for  the 
maintenance  of  a  public  library  and  public  lectures. 
One  part  of  said  building  shall  be  devoted  to  lectures, 
and  another  part  to  a  library,  and  the  use  of  the  library 
shall  be  free  to  all,  under  the  rules  and  r^ulations  to 
be  made  by  said  commissioners;  and  tlie  lectures  ediall 
be  free,  and  the  whole  will  be  for  instruction,  and  not 
for  entertainment  merely.  All  of  the  rents,  profits,  and 
income  derived  shall  be  faiUifully  used  aJid  applied,  to- 
gether with  any  part  of  this  legacy  not  used  in  purchas- 
ing and  building  (after  payment  of  repairs,  expenses, 
insurance,  etc.),  to  pay  lecturers,  and  the  purchase  of, 
boohs,  charts,  maps,  and  apparatus.  No  part  of  the 
building  is  to  be  used  for  political  gatherings,  but  when 
the  lecture  hall  is  not  used  otherwise,  it  may  be  rented 
for  musical  concerts,  art  exhibitions,  or  other  purposes 
likely  to  elevate  public  morals,  and  taate.  I  request 
the  governor  to  nominate,  and  the  senate  to  confirm,  as 
the  first  commissioners,  my  friends,  Samuel  P.  Read, 
Bedford  M.  Estes,  and  Rufus  Lawrence  Coffin,  all  of 
Memphis,  Tennessee,  if  living  and  will  accept  If  these 
do  not  for  any  reason  accept,  then  he  nominate  three 
gentlemen  of  Memphis  of  the  highest  integrity,  purity, 
and  responsibility.  I  estimate  that  the  amount  which 
will  go  to  the  State  as  trustee,  under  this  gift,  and  sup- 
plemented by  the  additional  amount  whifh  will  revert 
to  my  general  estate,  and  thus  to  the  State,  after  the 
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death  of  Myra  McGavock  aB  left  to  her  id  section  11, 
will  amount  to  a  large  sum,  and  ample  for  the  purpose 
intended.  And  erery  year  that  I  live  there  will  prohab- 
ly  be  mcHre  added,  for  I  intend  that  all  I  may  die  pos- 
Bessed  of,  not  otherwise  disposed  of  by  my  will,  shall  go 
f(w  this  worthy  purpose. 

"My  whole  wish  and  desire  as  respecta  this  'Goodwyn 
Institute'  is  to  afford  to  the  future  youths  who  may  de- 
sire information  upon  such  practical  and  useful  sub- 
jects as  will  be  beneflcial  in  life.  My  reason  for  locat- 
ing it  in  Memphis  is,  it  was  there  I  spent  much  of  my 
life  in  the  happy  circle  of  wife'  and  children.  The  lat- 
ter sleq>"near  her  borders,  as  I  and  my  wife  expect  to 
do  when  we  die.  Here  I  made  the  friends  of  my  early  life 
many  of  them  are  dead,  but  their  descendlants,  many  of 
them  remain  in  Memptiis,  and  were  playmates  of  my 
children,  and  to  them  or  their  descendants  I  hope  this 
gift  may  be  of  great  benefit  This  legacy  for  the  benefit 
of  my  old  home  has  long  been  thought  pf  by  myself  and 
wife,  and  toob  shape  in  a  will  written  by  me  in  Novem- 
ber, 1887,  and  now  repeated.  It  became  necessary  to 
write  tMs  will  on  account  of  necessary  changes,  and  to 
destroy  that  of  1887.  And  I  mention  this  fact  in  order 
that  my  old  friends  of  Memphis  may  know  that  I  have 
long  cherished  this  idea. 

"If  the  State  of  Tennessee  should  refuse  to  take 
charge  of  this  trust,  then  I  direct  my  executors  to  carry 
out  my  wishes  as  expressed,  as  to  them  may  seem  best, 
after  consultation  with  my  friends,  Judge  E.  H.  East, 
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John  k.  Lea,  and  J.  M.  Dickinson,  all  of  Nashville, 
Tennessee.  I  will  that  the  portraits  of  my  wife  and  my- 
self, and  the  pictures  of  my  chlldr^i,  now  in  my  dwell- 
ing in  Naahville,  be  hung  in  this  'Ooodwyn  Institate,' 
to  which  I  will  them. 

"Section  8.  I  will  to  the  commisaioii^B.of  'Goodwyn 
Institute,'  and  to  their  succcssotb,  mentioned  hereafter, 
one  thousand  dollars,  whidi  shall  be  invested  only  in 
flrst-clafls  bonds,  or  mortgage  on  real  estate,  the  interest 
of  which  only  shall  be  always  used  to  take  care  of  and 
embellish  my  two  lots,  Noa.  132  and  133,  sitnated  on 
Fowler's  Hill,  in  Elmwood  Cemetery,  Memphis,  Tennes- 
see, where  now  lie  the  bodies  of  my  nine  children,  and 
where  my  wife  and  I  hope  to  be  buried  when  we  die." 

Mrs.  GJoodwyn  participated  in  and  approved  of  this 
long-cheri^ed  plan  of  Mr.  Goodwyn's  to  establish  this 
institute  at  Memphis  for  his  will  states  that: 

"This  I^acy  tor  the  benefit  of  my  old  home  has  long 
been  thought  of  by  myself  and  wife,  and  took  shape  in 
a  will  written  by  me  in  Nftvember,  1887,  and  now  re- 
peated." 

He  adds  in  another  part  of  his  will  as  follows: 

"This  legacy  for  the  benefit  of  my  old  home  has  loi^ 
been  thought  of  by  myself  and  wife  and  toc^  shape  in  a 
will  written  by  me  in  November,  1887,  and  now  re- 
peated." 

Mrs.  Goodwyn,  the  widow,  the  defendant  Miss  M^ra 
McGavock,  her  sister,  and  the  defendant  Mr.  Joseph  H. 
Thompson  were  named  aa  executors,  and  qualifledi  as 
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sDch  on  the  24th  day  of  October,  1898,  when  the  will 
waa  probated.  Mrs.  Goodwin  acted  as  executrix  for 
more  than  fonr  yean,  and  nntil  her  death,  in  March, 
1903. 

np<ni  her  death,  defendant  Myra  McGavock,  her  tAa- 
ter,  qualified  aa  administratrix  of  her  estate. 

The  cOTnplaiuanta,  who  are  a  part  of  Mra  Harriet  R. 
Ooodwyn's  hein^  requested  Miss  McGavock,  the  admio- 
istratriz,  to  bring  this  suit,  but  she  refused.  They  then 
requested  her  to  resign,  so  that  some  one  could  be  ap- 
pointed who  would  sue,  hut  she  reftwed  to  resign.  Miss 
McGaTOclE's  reasons  for  declining  to  sue  or  to  resign  are 
set  forth  in  the  answer  of  all  the  defendants^  in  these 
words: 

"Mra  Ooodwyn  was  her  sister,  and  for  many  years 
she  had  lived  with  Mr.  and  Mrs.  GoodVyn  as  a  member 
of  the  family.  In  their  home,  and  i^e  continued  to  live 
with  her  sister  after  Mr.  Qoodwyn's  death,  until  Mrs. 
Goodwyn  hersdf  died,  in  1903.  Mr.  Goodwyn  had  pro- 
vided generously  fcnr  h^  in  his  will,  and  her  sister,  Mrs. 
Goodwyn,  gave  her  property  of  great  value  during  her 
life  This  respondent  knew  the  wishes  and  desires  of 
Mrs.  Goodwyn  touching  Goodwyn  Institute;  knew  that 
she  had  elected  to  abide  the  will  because  she  approved 
of  its  provisions,  and'  desired  the  institute  to  be  estab- 
lished, as  Mr.  Goodwyn  contemplated;  because  she 
knew  that  Mrs.  Goodwyn  did  not  and  would  not  take 
any  steps  to  defeat  the  wiU  of  Mr.  Goodwyn,  or  to  de- 
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prive  the  institute  which  It  contemplated  of  the  benefit 
of  the  provisioDs  which  it  made." 

Also  that: 

"Mrsi  Goodwyn  qualified  as  executrix  of  this  will  in 
October,  1898,  and  continued  to  act  as  such  until  h^ 
death,  in  March,  1903.  She  not  only  ^ecuted  aud  car- 
ried out  this  will  as  executxix,  but  she  assented  to  and 
accepted  its  provisions  as  widow.  She  commended  and 
approved  it,  and  elected  to  acc^t  and  abide  it  With 
fall  knowledge  of  its  provisions  and  terms,  she  elected 
to  accept  and  approve  it  and  to  let  it  stand ;  and  ^e  re- 
fused and  declined  to  dissent  from  it,  or  to  contest  it, 
or  to  assail  any  of  its  provisions  or  terms." 

The  complainants  exhibited  their  bill  on  the  12th  da; 
of  April,  1904.  They  assail  the  trust  for  Goodwyn  In- 
stitute on  numerous  grounds. 

They  say  in  the  bill  that  no  snfBcient  proviwon  is 
made  for  a  trustee  capable  of  executing  the  trust ;  that 
the  court  of  chancery  has  "no  authority"  to  administer 
a  charitable  trust  where  no  sufficient  trustee  is  desig- 
nated;  that  the  purposes  of  the  trust  are  "indefinite;" 
that  an  indefinite  and  unascertainable  portiim  of 
the  purposes  of  the  trust  are  "not  charitable;" 
that  the  intended  beneficiaries  are  "indefinite;" 
that  the  State  has  "no_  power"  to  accept  a 
trust  which  is  "local,"  and  not  a  governmental  institu- 
tion; that  the  State  has  "refused"  te  accept  the  trust; 
that  the  consent  of  all  the  persons  named,  viz.,  Mrs. 
Ooodwyn,  Miss  McQavock,  Mr.  Thompson,  Judge  Lea, 
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Judge  Eaat,  and  Judge  Dickinson,  must  be  had,  in  tlie 
event  of  the  State's  refusal  to  accept,  and  that  this  has 
become  "Impossible"  b;  reason  of  the  death  of  Mrs. 
Goodvyn  and  Judge  Lea;  and  that  the  bequest  to  keep 
up  the  graves  in  Elmwood  Canetery  is  a  perpetuity  and 
void. 

Kie  defendants,  the  executors  of  Mr.  Good-wyn,  the 
admiuisttatriz  of  Mrs.  Ooodwyn,  and  the  commissioners 
of  Goodwyn  Institute,  in  their  answer,  deny  all  these 
prepositions  of  the  complainants.  They  say  that  it  is 
a  good,  valid,  definite,  certain,  charitable  trust,  and  that 
the  State  has  power  to  accept  and  did  accept;  that,  in 
the  event  of  the  refusal  of  the  State  to  accept,  the  exe- 
cutors can  appeal  to  the  court  of  chancery  to  execute 
the  trust  and  that  It  has  jurisdiction  to  do  so;  and  that 
the  bequest  for  the  cemetery  is  not  void,  but  valid. 

After  the  death  of  Mr.  Goodwyn,  and  after  the 
death  thereafter  of  Mra  Goodwyn,  the  general  assem- 
bly of  the  State  of  Tennessee  passed  an  act  which  was 
approved  April  15,  1903,  and  which  is  designated  as 
chapter  353,  p.  1068,  of  the  Acts  of  1903,  and  which  act, 
after  reciting  the  terras  of  the  will  in  haec  verba,  and 
the  death  of  Mrs.  Goodwyn  by  way  of  preamble,  pro- 
ceeds as  follows : 

"Section  1.  Be  it  enacted,  by  the  general  assembly  of 
the  State  of  Tennessee,  that  the  State  of  Tennessee  ac- 
cept the  said  trust  as  set  forth  in  said  will,  and  that 
the  governor  of  the  State  is  authorized  and  required  to 
nominate  and  appoint  three  commission's,  to  be  con- 
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firmed  hj  the  soiate^  to  be  known  as  'CommissitHieni  of 
ttie  Goodwyn  Institnte,'  in  compliance  with  t^e  request 
of  the  said  William  A.  Qoodwyn,  and  in  confonnity 
with  the  proyisions  set  tortt  and  declared  in  hia  said 
last  will  and  testament 

"Sec,  2.  Be  it  further  enacted,  that  at  the  end  of  each 
four  yeara,  aa  designated  in  said  will,  the  governor  of 
Uie  State  is  authorized  and  required  to  nominate 
and  appoint  three  successors  to  the  commlasionera 
originally  nominated,  appointed  and  confirmed,  which 
successors  shall  also  be  confirmed  by  the  senate, 
and  in  like  manner,  if  any  vacancy  oecura  in  said  com- 
mission during  any  period  of  four  years  by  the  death, 
resignaticm,  or  removal  from  the  State  of  any  one  of 
said  commissioners,  the  goverhcnr  may  fill  such  vacancy 
for  the  anezpired  term  of  such  commissioner  by  ap- 
pointment, subject  to  confirmation  by  the  senate;  that 
by  the  acceptance  of  the  trust  created  by  the  aforesaid 
will,  the  State  of  Traineasee  does  not  assume  the  ens- 
tody  of  the  funds  and  property  thereby  devised  and  be- 
queathed ;  neither  does  it  assume  responsibility  for  the 
care  and  preservation  thereof;  and  the  executors  of  the 
said  testator  are  accordingly  authorized,  empowered 
and  directed  to  pay  over  the  funds  and  mon^s  to  he 
paid  over,  pursuant  to  the  terms  of  the  said  will,  to  the 
commissioners  hereafter  named  and  appointed  by  the 
governor  as  the  commissioners  of  the  Qoodwyu  Insti- 
tute^ instead  of  to  the  State  of  Tennessee. 

"Sec.  8.  Be  it  further  enacted,  that  this  act  take  effect 
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from  and  after  its  passage,  the  public  welfare  requir- 
ing  it." 

Defendants  Bead,  Pepper,  and  Ooodbor  were  nomi- 
nated and  appointed  as  trastees  of  the  Goodwyn  In- 
stitnte  under  section  14  of  the  will,  hereinabore  quoted, 
and  have  in  their  possession  certain  of  the  prt^erty  in- 
tended to  be  used  for  the  establishment  of  said  trust. 
Defendant  Napoleon  Hill  sold  to  the  commissioners,  for 
the  purpose  of  said  trust,  certain  property  in  Memphis, 
for  which  he  was  paid  out  of  said  trust  fund  the  sum  of 
175,000. 

The  chancellor  held  as  follows: 

First.  That  the  trust  created  by  the  will  of  William 
A.  Goodwyn  for  Goodwyn  Institute  is  a  public  charity, 
and  is  a  legal  and  valid  trust 

Second.  That  the  State  of  Tennessee  has,  bj  the  act 
of  its  general  assembly  which  is  chapter  353,  p.  1068, 
of  the  Session  Acts  of  1903,  accepted  the  naid  trust. 

Third.  That  the  complainants  are  estopped  to  set  up 
any  claim  to  the  funds  involved  in  this  case. 

Fourth.  In  view  of  the  fact  that  they  are  estopped, 
it  is  onnecessary  to  pass  npon  the  validity  of  the  be- 
quest of  f  1,000  to  the  trustees  for  the  care  and  keeping 
of  the  Goodwyn  lot  in  Elmwood  Cemetery. 

The  court  of  chanc«7  appeals  reached'  the  same  con- 
clusion as  was  reached  by  the  chancellor,  but  on  dif- 
ferent   ground;    and  complainants  have  appealed  to 

in  Tenn— 29 
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this  court,  and  assigned  Tirtaall;  the  same  errors  a»- 
signcd  before  the  court  of  chancery  appeals. 

The  first  question  which  confronts  as  is  whether  com- 
plainants occupy  such  relation  that  they  can  qaestion 
the  validity  of  the  provisions  of  the  will  of  William  A. 
Qoodwyn. 

As  before  stated,  th^  are  a  part  of  the  distributees 
or  next  of  kin  of  Harriet  A.  Goodwyn. 

They  are  not  heirs,  distributees,  or  next  of  kin  of 
William  A.  Goodwyn.  They  are  in  nowise  related  to 
him,  and  there  is  no  privity  whatever  of  blood  or  estate 
between  tliem. 

It  has  been  held  by  this  court  that  a  stranger  will  not 
be  permitted  to  contest  the  execution  of  a  will,  nor  will 
a  kiusman,  who  is  not  next  of  kin,  and  who  could  take 
nothing  under  the  statute  of  distribution.  Wynne  v. 
Spiers,  7  Humph.,  407;  Gore  v.  Hoicard,  94  Tenn.,  581, 
30  S.  W.,  730;  Bank  of  Tennessee  v.  Nelson,  3  Head,  634. 

Thus  a  grandson  cannot  contest  unless  his  own  fath- 
er is  d'.'ad.     (Jomwcll  v.  Comvxll,  11  Humph.,  485. 

The  latest  utterance  upon  this  subject  is  in  lAgon  v. 
Hawkes,  110  Tenn.,  514,  75  S.  W.,  1072,  in  which  it  is 
said: 

"One  who  is  not  an  heir  or  distributee  of  the  testator 
at  the  time  of  his  death,  and  would  not  have  been  if 
those  under  whom  he  claims  had  died  before  the  testa- 
tor, has  no  standing  in  court  to  resist  the  probate  of  a 
will,  or  have  a  probate  in  common  form  set  aside  tot 
purposes  of  a  contest." 
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Accordingly  it  was  held  in  that  caiie  that  the  father 
of  a  granddaughter,  being  a  stranger  in  blood  to  the  tes- 
tatrix, and  being  wholly  incapable  of  inh^tii^  from 
her,  ereo  if  the  grandmother  had  been  dead  at  the  death 
of  the  testator,  had  no  sach  interest  as  entitled  him  to 
hare  the  probate  in  common  form  set  aside,  or  to  ques- 
tion ihe  testamentary  capacity  of  the  testatrix.  Ligon 
V.  Hawkes,  UO  Tenn.,  516,  523,  76  S.  W.,  1072. 

It  is  said  tliat  the  contest  of  a  will  is  different  .from 
an  attack  npon  the  validity,  as  a  matt^  of  law,  of  some 
or  all  of  its  provisions;  and  this  is  tm^  in  a  sense. 

The  c(mtest  <^  a  will  upon  an  issue  of  deviaavit  vel 
rum  questions  the  execution  of  a  will,  and  tiie  matter 
involved  is  whether  the  will  is  or  is  not  the  last  wUI  and 
testament  of  the  testator,  while  the  attack  upon  the  va- 
lidity of  its  provisions  concedes  its  execution,  bnt  ques- 
tions the  legality  of  sach  provisions. 

But  the  principle  involved  in  the  two  cases  is  the 
same,  so  far  as  the  right  of  a  party  to  make  the  contro- 
versy is  concerned. 

No  one  can  question  the  validity  of  a  will,  or  any 
provisicHi  in  it,  unless  he  stands  in  such  relation  to  the 
testator  that,  in  the  event  the  provision  is  invalid,  he 
will  be  entitled  to  an  interest  in  the  property  involved 
in  the  controverted,  provision. 

Bat  it  is  said  that,  if  the  provisions  of  the  will  of  Wil- 
liam A.  Goodwyn  are  invalid,  the  property  covered  by 
it  passed  to  Mrs.  Harriet  A.  Goodwyn,  his  widow,  and 
tlmm^  her  to  complainants,  as  her  next  of  kin. 
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The  answer  in  this  case,  which  as  we  have  before 
found,  mast  be  conceded  to  speak  the  facts,  states  that 
Mrs.  Qoodwyn  not  only  accepted  this  will,  bat  execut- 
ed it.  She  not  only  executed  its  provimons  aa  execu- 
trix, but  took  under  them  as  widow.  She  commended 
and  approved  it,  and  elected  to  accept  it  and  abide  by  it, 
with  full  knowledge  of  its  terms  and  provisions,  and  re- 
fused and  declined  to  dissent  trom  it,  or  to  contest  it, 
or  to  assail  any  of  its  terms  and  provisions. 

Under  this  statement,  she  did  not  merely  acquiesce  in 
it,  but  actively  participated  in  carrying  out  the  plan 
and  scheme  of  her  husband,  to  which  she  had  cheerfully 
assented  before  his  death. 

At  the  death  of  William  A.  Goodwyn,  his  widow  had 
her  election  to  take  under  his  will,  or  to  diss^it  there- 
from and  take  under  the  statute. 

In  the  former  event,  she  would  be  entitled  to  what  the 
will  gave  her.  In  the  latter,  die  would  be  entitled  to  take 
her  one-third  interest  in  the  personal  estate,  there  being 
no  children  or  their  descendants.  The  other  two- 
thirds,  if  the  will  was  invalid,  would  have  gone  to  the 
next  of  kin  of  William  A.  Goodwyn. 

Having  elected  to  take  under  the  will,  she  had  no  oth- 
er interest  than  that  given  her  by  the  'will — that  is,  none 
under  the  statute;  and  complainants -could  claim  noth- 
ing under  her,  since  she  only  took  a  life  estate  under  the 
will.  Not  could  they,  even  if  the  will  were  invalid, 
claim  the  two-thirds  interest,  inasmuch  as  that  would 
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KaTe  gone  to  the  next  of  kin  of  William  A.  Gtoodwyn, 
and  complainants  do  not  occupy  that  position. 

In  other  words,  after  her  election  she  was  estopped  to 
claim  any  interest  except  under  the  will,  and  complain- 
ants conld  claim  nothing  under  her  or  under  William 
A.  Qoodwyn. 

In  making  this  statement,  we  have  assumed  that,  if 
the  charitable  trust  was  void,  the  property  would  at 
once  go  back  to  the  next  of  kin  of  William  A.  Goodwyu. 
Oomplainants  concede  this  proposition,  and  cite  in  sup- 
pwt  of  it  CUirk  T.  Cammann.,  160  N.  Y.,  315,  54  N.  E., 
709 ;  Page  <m  Wills,  section  744. 

But  their  insistence  is  that  Mrs.  Qoodwyn  was  next  of 
kia  under  the  law  of  distribution. 

This,  however,  would  not  be  true,  if  the  will  were 
otherwise  valid — that  is,  valid  as  to  its  other  provi- 
sions— since,  in  that  event,  if  she  dissented,  she  would 
be  entJUed  to  only  one-third,  and  the  remaining  two- 
tMrds  would  go  to  the  heirs  of  William  A.  Good  wyn, 
and  the^  would  be  the  parties  entitled  to  take  under  the 
statute  of  distribution. 

Ordinarily  lapsed  legacies  paBs  to  the  residuary  l^a' 
tee,  if  the  residuary  clause  is  general ;  b\it,  when  the  re- 
sidnary  clause  itself  is  invalid  and  lapses,  the  fund  goes 
to  the  next  of  kin.  1  Jarman  on  Will»  (5th  Am.  Ed.), 
637,  note,  citing  a  lai^e  number  of  cases. 

But  suppose  we  treat  the  case  as  one  from  which  the 
widow  did  not  dissent  from  the  will,  and  was  therefore 
entitled,  as  distributee,  to  the  entire  personal  estate. 
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In  that  event  she  wonld  have  taken  it  aa  next  of  kin, 
and  was  tiie  only  party,  therefore,  who  could  tnaist  np- 
on  the  invalidity  of  the  will,  and  that  as  to  this  trust 
property  the  testator  died  intestate^ 

She  made  no  such  contention.  She  made  no  claim  as 
next  of  kin.  Whatever  rights  she  may  have  had  as  next 
of  kin  she  refused  to  accept,  but  took  instead  t^e  pro- 
visions which  the  will  made  for  her.  It  can  hardly  be 
disputed  tliat  she  had  the  dectaon  to  do  this,  and  tJiat 
it  was  binding  upon  her  representatives. 

The  estate,  as  nest  of  kin,  never  vested  in  her.  She 
declined  to  take  it.  It  did  not,  theref(M>^  need  to  be 
abandoned. 

It  then  left,  as  the  only  question,  whetiier  t^e  funds 
passed  to  the  charity  designated  by  the  will,  or  passed 
to  the  next  of  kin  (after  tlie  widow)  of  William  A. 
Goodwyn. 

It  could  never  pass  to  her  representatives,  because  it 
never  vested  in  her. 

Complainants  rely  upon  the  cases  of  Mong  v.  Roush, 
29  W.  Va.,  119,  11  S.  E.,  906,  and  State  v.  Bolmes,  U5 
Mich.,  456,  78  N.  W.,  548,  as  sustaining  their  contention 
that,  though  Mrs.  Goodwyn  had  not  asserted  any  claim 
to  the  personal  property,  still  they  might  do  so^  even 
after  the  lapse  of  many  yeera 

In  the  case  first  named,  a  testator  set  apart  {2,500  to 
be  invested  by  his  executors,  and  the  interest  to  be  paid 
ovea:  to  the  trustees  of  the  Lutheran  Church  in  Martins- 
boiigf  Ya.,  and  by  the  reiddaary  clause  all  the  balance 
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of  his  property  waa  given  to  his  widow.  She  lived  twen- 
ty jean,  and  made  a  will  giving  all  her  property  to  cer- 
tain pdativea.  She  never  claimed  the  $2,500,  nor  re- 
ferred to  it  in  her  will. 

It  was  held  that  the  bequest  to  the  chnrcb  was  void; 
and  by  a  divided  coort  it  waa  held  that,  unless  the 
money  was  given  to  the  next  of  kin  of  the  widow,  it 
would  go  to  the  trustees  individually,  which  no  one  ever 
contemplated. 

In  State  v.  ffolmes,  115  Mich.,  456,  73  N.  W.,  548,  the 
testator  gave  his  lands  and  property  to  his  wife  for  life, 
and  after  her  death  to  the  State  of  Michigan,  on  condi- 
tion that  it  would  accept  it,  and  within  five  years  build 
a  charitable  or  educational  institution  on  the  laud. 

The  State  filed  a  bill  to  construe  the  will,  and  it  was 
h^d  that,  as  the  condition  to  build  was  a  condition  snb- 
sequffltt,  and  not  to  be  performed  within  a  life  or  lives 
in  being,  it  was  void. 

The  grandson  claimed  the  property  on  the  theory  that 
testator  had  died  intestate,  and  that  the  widow  had 
elected,  by  acquiescence  to  take  under  the  will,  and 
hence  could  take  nolhiuff  under  the  void  will. 

It  was  held  that  the  grandson  took  only  his  share,  and 
that  the  viidow  was  not  estopped  by  her  acquiescence 
from  taking  her  share. 

Without  commenting  upon  the  reasoning  ot  OMrrect- 
uess  of  these  decisions,  they  are  to  be  clearly  differoi- 
tiated  from  the  present  case. 
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In  each  of  these  cases  there  was  a  mere  acquiescraice 
of  the  widow. 

In  neither  did  it  appear  that  the  widow  affirmative- 
ly elected  to  take  under  the  will,  nor  did  either  qualify 
as  ezecatrix  and  undertake  to  can-;  out  the  will. 

So  in  each  case  there  appears  to  have  been  mere  ac- 
quiescence. 

But  in  the  present  case  Mrs.  Qoodwyn,  according  to 
the  answer,  deliberately  renounced  and  declined  all  in- 
terest in  the  estate,  except  what  the  will  gave  her,  for 
the  very  purpose  of  having  the  will  executed,  whetbtr 
valid  or  void ;  and  all  in  pursuance  of  her  own  and  hw 
husband's  plans,  purposes,  and  desire  before  his  d'eath. 

She  did  not  abandon  any  interest  in  the  estate  which 
she  would  have  had  under  the  statute^  but  declined  to 
take  any  such  interest,  and  none  such  ever  vested  in  her, 
to  be  abandoned. 

We  are  of  the  opinion  that  the  right  of  election  to  take 
under  the  will  or  under  the  statute  is  personal  to  the 
widow,  and  does  not  pass  to  the  representatives  or 
heirs;  and  especially  is  this  so  when  the  widow  has 
made  her  election  to  take  under  the  will,  and  declined 
and  refused  to  take  under  the  statute.  Starrs  v.  St. 
lAtke'a  Bospitai  (111.),  54  N.  E.,  185,  72  Am.  St  Rep., 
211;  Dealondea  v.  "New  Orleans,  14  La.  Ann.,  552;  Can- 
turn  V.  Apperathi,  14  Lea,  572 ;  2  Undwhill  on  Wills, 
secticm  473;  11  Am.  &  Eng.  Ency.  Law  (2d  Ed.),  109. 

We  are  of  opinion  that  complainants  cannot  bring  in 
question  the  provisions  of  the  will  of  William  A.  Good- 
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V711,  as  his  n^  of  kin,  becaase  they  do  not  occupy  each 
relation ;  nor  can  they  make  such  question  as  the  next 
0/  kin  of  Mrs.  Gloodwyn,  because  the  property  never 
Tested  in  her,  except  as  the  will  provides,  but  was  ex- 
cluded by  her  renunciation  and  refusal  to  take,  and  the 
complainants  are  boond  by  such  renunciaticm  and  refu- 
sal, as  her  pepresentatives. 

This  precludes  the  consideration  of  the  Tery  interest- 
ing qnestions  which  have  been  so  ably  ai^ed  as  to  the 
Talidity  of  the  trusts  created  by  the  will,  and  which  the 
court  of  chancery  appeals  held  to  be  valid. 

It  results  that  the  bill  of  complainants  must  be  dis- 
missed, with  costs. 
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Nabhtillb  Bfokb  &  Hajtolb  Ooupant  v.  Thomas. 
(Nashville.    December  Term,  1904.) 

1.  KAaXBB  AJSm  BXSVAITF.  BTid«nca  of  mdi  oontribntory 
neg'llg«iic«  ■•  sliowa  no  vridenca  to  matain  a  vordlct  In  fav- 
or ol  plaintiS. 
Wliera  a  Berrant  of  mature  tLge  knows  the  danger  of  a  machine, 
and  used  his  hand  Instead  of  an  Instrument  furnished  him  for 
uae,  whereb;  he  la  Injured,  he  Is  guilty  of  such  contributorr 
negligence  as  will  defeat  his  action  against  the  master,  for  per- 
sonal Injuries;  and  In  such  case  there  Is  no  evidence  to  sap- 
port  a  verdict  In  favor  of  the  servant.    (Pori,  pp.  4G9,  460.) 

a.  VBW  TBIAX8.  Kol*  to  g^>v«m  action  of  trial  Judge  on  mo- 
tion for,  on  the  gronud  that  the  verdict  la  against  the  weight 
of  teatimony. 
On  a  motion  for  a  new  trial  on  the  ground  that  the  verdict  Is 
against  the  weight  of  the  testimony,  the  trial  Judge  should 
carefully  consider  the  credibility  of  the  witnesses,  and  weigh 
the  testimony  to  determine  whether  the  Jury  was  warranted  in 
its  verdict  by  a  preponderance  of  evidence,  and  should  not 
overrule  the  motion  simply  because  there  is  some  evidence  to 
support  the  verdict.    (Post,  pp.  460-462.) 

Case  cited  and  approved:     Telephone  &  Telegraph  Co.  v.  Smith- 
wick,  4  C&tee,  463. 


FROM  DAVIDSON. 


Appeal  from  the  Circuit  Court  of  Dayidflon  Oounly. 
r.  A.  Cabtwbight,  Judg& 
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W.  H.  WiLLiAUBON,  for  Spoke  &  Handle  Co. 
A.  B.  Andbbson,  for  Thomas. 

Mb.  Chibp  JcEmoB  Bbabo  deliTcred  the  opiiii<Mi  of 
the  Court 

This  suit  was  institiited  by  the  defeudant  In  error 
to  recover  of  the  plaintiff  in  error  damages  for  a  person- 
al injury  Bnstained  by  him.  The  declaration  alleges 
that  the  relation  of  master  and  servant  existed  between 
these  parties,  and  that  the  defendant  in  error  was  inei- 
perienced  in  the  work  that  he  was  set  to  do,  and  that, 
as  the  result  of  the  master's  failure  to  properly  warn 
and  ingfxuct  him  witlk  r^ard  thereto,  he  received  the 
injury  complained  of.  At  the  time  tite  accident  occur- 
red, the  defendant  in  erroF  was  removing  Savings  from 
the  rear  of  a  lathe  machine  which  had  accnmolated 
from  the  operation  of  that  machine.  These  sfaaviugs 
were  made  by  knives  revolving  within  the  machine  com- 
ing in  contact  with  pieces  of  timber  introduced  by  the 
operator.  In  front  these  knives  were  exposed  to  view. 
The  top  and  rear  of  the  machine  however,  were  covered 
so  that  one  standing  at  the  back  could  not  see  the  knives 
on  the  inside. 

The  record  ^ows  that  the  defendant  in  error  was  a 
man  over  &lty  years  of  age.  He  had  gone  to  woik  in 
the  shop  where  tiiis  machine  was  placed  about  seven 
o'clock  in  the  meaning,  and  for  an  hour  or  more  there- 
after was  engaged  in  operating  a  saw  which  cut  and 
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prepared  the  sticks  of  timber  tor  the  lathe  machine.  He 
was  taken  at  the  end  of  that  time  from  this  saw,  and 
pat  to  removing  the  shavingB  which  collected  back  of 
the  lathe  machina  To  carry  on  his  work,  a  Bcoop  was 
given  him,  with  which  he  was  expected  to  gather  up  tiie 
riiavings  and  place  them  in  a  wheelbarrow  for  removal. 
He  was  thns  engaged  for  several  hours,  when  he  was 
directed,  as  he  says,  to  press  the  accnmulated  pile  down 
from  the  machine^  and,  instead  of  using  the  scoop,  un- 
dertook to  do  this  with  his  handa  In  the  act  of  presmng 
down  the  pile,  his  left  hand  came  In  contact  with  the 
knives  revolving  cm  the  inside,  with  the  result  that  he 
lost  a  portion  of  tiie  fingers  of  the  left  hand.  In  his 
testimony,  the  defendant  in  error  says  that  he  had  been 
tm  both  sides  of  the  machine,  that  he  knew  that  it  had 
saws  op  knives  on  the  inside  that  were  used  for  the  pur- 
pose of  catting  the  sticks  of  timber  that  were  introduced 
by  the  operator,  and  that  he  had  noticed  that  there  waa 
a  cover  over  this  machine  to  keep  the  shavings  from  fly- 
ing away. 

Upon  these  facts,  we  think  the  assignment  of  ^ror 
that  there  was  no  evidence  to  sustain  the  verdict  in  fa- 
vor of  the  plaintiff  in  the  court  below  is  well  taken. 

Independent  of  this  ground  for  reversal,  we  would 
feel  bound  to  set  aside  the  judgment  and  reanand  the 
case  because  of  a  failure  in  the  court  below  to  apply  a 
well-BetOed.  rule  which  should  control  the  circait'judge 
in  disposing  of  a  motiim  for  a  new  trial  where  the 
ground  is,  as  in  the  present  cas^  that  the  verdict  of  the 
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jury  is  against  the  weight  of  the  testimony.  When  this 
ground  was  pressed  upon  the  trial  jadge,  he  orerniled 
the  motion  because  he  found,  as  stated  by  him,  some  evi- 
dence to  rapport  the  verdict.  In  other  words,  he  applied 
the  rale  enforced  in  commoD-law  actions  in  all  appel- 
late coorts — that,  when  the  judgment  of  the  lower  conrt 
is  challenged  apon  the  ground  that  the  verdict  is 
without  evidence  to  support  it,  the  objection  will  l)e 
overruled  when  the  court  of  last  resort  finds  some  ma- 
terial testimony  in  the  record  upon  which  the  finding  of 
the  jury  can  rest.  This  rule  has  been  adopted  from  the 
consideration  that  the  trial  judge  has  heard  the  testi- 
mony submitted  in  the  course  of  the  trial,  has  seen  the 
demeanor  of  the  witnesses,  and  npon  the  motion  for  a 
new  trial  has  carefully  reviewed  the  case,  and  come  to 
the  conclusion  that  the  jury  were  warranted,  by  a  pre- 
ponderance of  the  evidence,  in  reaching  their  verdict. 
Unless  this  duty  is  performed  by  the  trial  judge,  it  will 
be  readily  seen  that  great  injustice  may  be  done  to  an 
unsnccessfol  but  worthy  litigant.  The  appellate  court, 
by  a  long-established  rule,  is  shut  off  from  an  examina- 
tion as  to  the  credibility  of  witnesses  and  from  a  weigh- 
ing of  the  testimony  in  order  to  see  where  the  right  is 
upon  an  issue  of  fact ;  and,  if  this  service  is  not  render- 
ed by  the  trial  judge,  then  irremediable  wrong  may  re- 
sult. The  necessity  for  the  discharge  of  this  duty  by 
the  lower  courts  has  been  frequeaitly  emphasized  by 
opinions  delivered  by  this  court,  and  the  philosophy  of 
the  role  which  gives  so  much  sanction  to  the  judgment 
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of  these  coorts  has  been  recently  stated  in  an  (pinion 
delivered  by  Neil,  J.,  in  the  case  of  Cumberland  Tele- 
phone &  Telegraph  Co.  y.  Smithwick,  4  Catee^  463,  79 
a  W.,  808. 

For  these  reasons^  the  judgment  in  this  case  is  revok- 
ed, and  the  cause  remanded,  for  a  new  triaL 
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Hlta  T.  R&jbuni. 


HiTB  V.  RatBUBN. 
(NaahvUle.    December  Term,  1904.) 

1.  APPBAL  BOND.    Saraty  on,  liable  for  ooata  adJndgMl  against 
principal  to  amonnt  of  bond. 

A  Barety  on  an  appeal  %ond  in  a  case  appealed  from  a  Justice  of 
the  peace  to  tbe  circuit  court  Ib  twund  for  all  coeta  that  ma;, 
at  anr  time  In  the  progress  of  the  cause,  be  adjudged  asalnst 
Us  principal,  to  tlie  extent  of  the  penalty  of  tbe  bond,  but  for 
no  greater  amount 

Code  dtsd  and  construed;  Sec.  4935  (S.);  sec  8918  (M.  ft  T.); 
sec  319Sa  (T.  &  S.). 

2.  COSTS.    In  oaaea  not  controlled  by  atatate  may  be  equitably 
apportioned  by  court. 

In  the  cases  specially  provided  for  In  part  S,  title  1,  chap.  15, 
art.  2,  of  Shannon'B  Code,  the  coats  must  he  taxed  as  there  laid 
down;  but  la  cases  not  otherwise  provided  for  in  said  article, 
the  court  may,  tinder  sections  4961,  1962  thereof,  make  an  equi- 
table and  fair  distribution  of  costs  between  the  respective  par- 
ties. 

Code  cited  and  construed:  Sees.  493S-1962  (8.);  sees.  S921-3945 
(H.  ft  v.);  sees.  819T-3S20  (T.  ft  S.  and  1858). 

Cases  cited  and  approved:  Bchoonover  v.  Stillman,  3  Shann. 
Teun.  Cas.,  674;  Justices  of  Greene  Co.  v.  Oraham,  6  BazL,  77. 

S.  SAHB.  Same.  Case  in  judgment. 
The  defendant  below  had  a  perfect  defense  under  the  statute 
of  limitations,  which  he  pleaded  and  relied  upon,  but  instead 
of  being  content  with  this,  went  outside  of  the  Issue  and  In- 
troduced papers  into  the  record  that  had  no  real  bearing  upon 
the  controversy. 
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Bdd:  That  these  mperB  bear  mch  a  proportion  Iil  bulk  to  the 
mitlre  record  that  he  should  be  taxed  with  one-half  vt  all  the 
costs  ot  the  BDpreme  conrt  and  the  conrt  below. 

See  citations  under  beadnote  S. 


FROM  DAVIDSON. 


Appeal  in  error  from  Circuit  Ooort  of  Davidson 
Cknmty. — Lttton  Tavlob^  Special  Judge. 

PABK8  &  Bell,  fra-  Hita 

Wai/tbb  Stokes,  for  Baybum. 

Mb,  Justice  Neil  delivered  the  opinion  of  the  Court. 

Thig  case  was  before  us  at  a  former  day  of  the  term, 
and  was  then  considered  and  disposed  of  on  the  merits 
of  the  controversy.  It  is  now  before  us  again  on  the 
question  of  costs. 

1,  We  are  of  the  opinion  that  the  surety  on  the  ap- 
peal b(Hid  executed  before  the  justice  of  the  peace  for 
appeal  to  the' circuit  court  was  bound  tor  all  of  the  costs 
that  might  at  any  time  during  the  progress  of  the  cause 
be  adjudged  against  his  principal,  to  the  extent  of  the 
penalty  of  the  bond,  but  for  no  larger  amount  Bhah- 
non's  Code,  section  4935. 
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2.  We  are  of  the  (pinion  that  the  coets  of  this  court 
and  the  conrt  below  should  be  equally  divided. 

The  general  mie  Is  that,  in  a  case  at  law,  costs  follow 
the  jndgmmt  Shannon's  Code,  section  4938.  But  in 
section  4961  it  is  provided :  "The  law  of  costs  shall  be 
constxaed  remedially  and  not  as  the  penal  law."  And 
by  section  4962  it  is  providtid  :  "If  any  case  shall  occur 
not  directly  or  by  fair  implication  embraced  in  the  ex- 
press provisicms  of  the  law,  the  conrt  may  make  sach 
disposition  of  the  costs  as,  in  its  sound  discretion,  may 
seem  right." 

Under  the  latter  section,  the  court  divided  the  costs 
in  the  case  of  Schoonover  v.  Stillman,  3  Tenn.  Cas.,  574. 
In  that  case  Stillman  properly  recovered  on  several 
notes,  but  improperly  upon  one;  all  having  been  sued 
upon  in  the  same  action.  In  this  conrt  it  was  held  that 
the  judgment  should  be  reversed  unless  Stillm/in  would 
remit  the  amount  recovered  by  him  upon  the  latter  note. 
He  did  remit,  and  thereupon  this  court  divided  the 
costs  of  appeal.  In  Justices  of  Greene  County  v.  Gra- 
ham, 6  Bazt,  77,  82,  the  successful  party  was,  under  the 
section  last  above  quoted,  taxed  with  the  costs  of  wit- 
nesses which  he  offered  to  produce  to  prove  facts  already 
established  by  the  testimony  of  other  witnesses,  and 
called  at  his  instance,  and  whose  examination  the  court 
for  tJbis  reason  declined  to  bear.  In  this  latter  case  the 
court  said:  "We  do  not  find  that  this  state  of  facts  is 
provided  for,  either  expressly  or  by  fair  implication,  and 
in  Tenn— 30 
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hence  that  it  belongs  to  the  class  of  cases  which  by  sec- 
tion 3220  (Shannon's  Code,  secticm  4962)  of  the  Code 
are  to  be  diq>osed  of  by  the  court  in  its  sound  discretion. 
The  jndge  has  exercised  his  discretion  in  taxing  the 
costs  of  the  five  witnesses  to  the  plaintiffs,  and  we  can- 
not say  that  his  discretion  was  not  properly  exercised." 

Qt  course,  in  the  cases  specially  provided  for  under 
the  sections  of  the  Code  embraced  in  the  article  referred 
to  (aj-ticle  2  of  chapter  15,  tit.  1,  pt  3,  of  the  Oode),the 
costs  must  be  taxed  as  there  laid  down ;  but  sections 
4961  and  4962  recognize  the  fact  that  cases  may  arise, 
other  than  those  in  terms  provided  for,  wherein  tiie 
guiding  principle  should  be  an  equitable  and  fair  dis- 
tribution of  the  burdens  of  tlie  litigation  between  the 
r«q)ective  parties. 

In  the  present  case  the  defendant  below  had  a  perfect 
defense  under  the  statute  of  limitations  of  six  years, 
which  he  pleaded  and  was  relying  upon.  Instead  of  be- 
ing content  with  this,  he  went  outside  of  the  issue,  and 
introdoced  papers  into  the  record  which  had  no  real 
bearing  upon  the  controversy.  These  papers  bear  such 
proportion  in  bulk  to  the  entire  record  as  that  we  think 
a  fair  disposition  of  the  matter  would  require  that  fbe 
plaintiff  in  error  shonld  be  taxed  with  half  of  all  the 
costs  both  of  this  court  and  the  court  below. 
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Bbtty  Foed  et  al.  v.  H.  0.  Bbowin  &  Oo.  ct  o^ 
{Nashinlle.    December  Term,  1904.) 

1.  BII1L8  AXTD  NO^B.  PoTohiiMT  of  tima  oartlfloatea  of  depoait 
In  luuiM  of  0TI«  aa  troatae  acqnirea  no  titio  against  tba  ben» 
fldary,  whero  sach  tnwtoe  liad  no  powsr  to  dlapoae  of  tbem, 
wbxat. 
Interest  bearing  certificates  of  deposit,  with  a  definite  time  of  ma- 
taritf,  not  subject  to  cibeck,  Issued  by  a  bank  to  one  as  trustee 
Bimply,  or  to  one  ae  trustee  for  a  certain  named  person,  and 
so  Indorsed  by  him  sometime  before  maturity,  operate  as  act- 
ual notice  or  knovledBe  to  the  Indorsee  and  the  subsequent  pur^ 
chaser  from  such  Indorsee  In  due  course  of  trade  that  such  cer- 
tificates represent  and  constitute  trust  funds,  and  they  must  In- 
quire Into  the  power  of  disposition  of  the  trustee;  and  where 
such  certificates  were  so  Indorsed  by  the  trustee  in  payment 
of  his  gambling  debt,  without  authority  from  the  beneficiary  to 
dispose  of  them  In  this  manner  or  otherwise,  the  purchaser 
thereof  from  suob  Indorsee  without  personal  knowledge  Is  never- 
theless chargeable  with  actual  knowledge,  and  acquires  no  title 
as  against  the  beneficiary. 

Acts  cited  and  construed:  Negotiable  lastrumenta  Law  (Acts 
1899,  eh.  94),  sec.  66. 

Cases  cited  and  approved:  Alexander  y.  Alderson,  7  Bax.,  40S; 
CoTington  T.  Anderson,  16  Lea,  31D;  Caulklns  v.  Qosllght  Co.,  86 
Tenn.,  684;  Bank  t.  Looney,  99  Tenn.,  27S;  Bank  t.  Butler,  6 
Gates,  674;  Fox  t.  Bank  (Tenn.  Chy.  App.),  35  L.  R.  A.,  678; 
Duncan  v.  Jordan,  16  Wall.,  176;  Bwlft  t.  Smith,  102  U.  S.,  442; 
Bank  t.  Lange,  61  Hd.  138;  Shaw  v.  Spencer,  100  Mass.,  382; 

Cohnfeld  t.  Tannenbaum,  17S  N.  T., ;  HaselUne  t.  Keenan, 

64  W.  Va.,  600. 
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B.    8AICX.    Buna.    Tftctatrmlooktdbr  pnrchaavr  wmnotnUara 
Um  (d  cooMqaHocoi. 

Tb«  hct  that  the  pnrcboaer  of  the  time  certlflcates  of  deposit  oror- 
looked  the  tact  that  they  were  each,  and  paid  cash  for  them  will 
not  relieve  him  of  reeponBlblllty  aa  to  any  notice  they  themBelvei 
(iTfl.    iPott,  pp,  «71,  473,  481,  482.) 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  DaTid«on  County. 
—John  Allison,  Chancellor. 

John  Buhu,  fw  complamanta 

Whg&lbb  &  TRiUBLE,  foT  Chattaiio<^  SaviugB  BaJiik. 

Jab.  a.  Btan,  for  H.  C.  Brown  &  Co. 

Wai/tbb  Btokbs,  for  First  National  Bank. 

MB.  Justice  MoAlisteb  delivered  the  opinion  of  the 
Court. 

CcHuplainant  exhibited  this  bill  against  tiie  defend- 
ants, Henry  C.  Brown,  Fred  Laitenberger  and  Jesse 
Trinum,  aa  individuals,  and  as  a  partnership  using  the 
firm  name  of  H.  C.  Brown  &  Co.,  against  the  First 
National  Bank  of  Nashville,  Tennessee,  and  the  Chat- 
tanooga Savings  Bank.  The  principal  object  of  the  bill 
was  to  enjoin  the  Chattanooga  Savings  Banlc  against 
the  payment  of  two  certificates  of  depoodt  which  that 
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bank  had  iasaed  to  Woodworth  aa  tniBtee  for  complain- 
ant, Betty  F<Hi],  and  which  certlflcatee  of  deposit  hjul 
been  Indonaed  and  transferred  by  WoodworUi  to  H.  O. 
Brown  &  Co.,  in  payment  of  a  gambling  indebtedness. 
H.  O.  Brown  &  Oa  indorsed  said  cratiflcates  of  depodt 
to  the  First  National  Bank  of  Nashville  and  that  bank 
had  forwafded  the  certificates  to  Chattanooga,  and  was 
seeking  to  collect  them  from  the  Chattanooga  Savings 
Bank  at  the  tome  the  original  bill  herein  was  filed.  It 
is  alleged  that  these  two  certificates  of  deposit  rcpre- 
sesnted  the  earnings  of  the  complainant,  Betty  Ford, 
as  a  domestic  in  the  family  of  D.  Woodworth,  Jr.,  of 
Chattanooga,  dniing  a  period  of  elghte^i  or  twenty 
years.  D.  Woodworth,  Jr.,  had  died  and  the  certificates 
of  deposit,  which  had  been  issued  to  him,  were  changed 
and  issned  in  the  name  of  C.  N.  Woodworth,  trustee. 
These  certificates  of  deposit  were  as  follows: 
"Chattanooga  Sarings  Bank. 

"13493.  Chattanot^,  Tenn.,  Oct.  7,  1902. 

"C.  N.  Woodworth,  trustee,  has  deposited  in  this  bank 
(994.97,  payable  to  the  order  of  same,  twelve  months 
after  date,  with  interest  to  maturity  only  at  the  rate  of 
four  and  one-half  per  cent,  per  annum,  upon  the  return 
of  this  certificate  properly  indorsed.  Not  subject  to 
chet^ 

■B.  W.  BABB,  Cashier." 
"Chattanooga  Savings  Bank. 

"No.  13704.    Chattanooga,  Tenn.,  March  21,  1903. 

"O.  N.  Woodworth,  trustee  for  Betty  Ford,  has  de- 
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posited  in  this  bank  thirteen  hundred  and  Beventy-flre 
and  flfty-flye  one-hundredthB  doUaxB  {|1375.55),  payar 
blfl  to  the  order  of  same  twettve  mmiths  after  date,  with 
intereet  to  maturity  only  at  the  rate  of  four  and  one- 
half  per  cent,  per  annam  upon  the  return  of  this  cer- 
tlflcate  {Hoperly  indinrsed.  Not  subject  to  check. 
"R.  W.  Babb,  CaahiCT." 

The  Chattanooga  Savings  Bank  amnrered  the  bill 
and  averred  that  it  had  iaaued  the  certificates,  but  had 
refused  to  pay  the  same,  because  they  were  not  due  and 
because  it  had  received  notice  from  Betty  Ford  not  to 
pay  them;  that  it  had  no  intereet  in  the  controrer^, 
but  was  willing  to  pay  t^e  certificates  to  whomsoever 
the  court  might  adjudicate  they  should  belong. 

The  defendants,  H.  G.  Brown  &  Ca,  also  answered 
the  bill  denying  all  of  its  material  all^ations. 

The  First  National  Bank  of  Nashville  also  answered 
denying  all  knowledge  npon  it^  part  of  the  gambling 
transactions,  and  all  knowledge  of  the  relations  be- 
tween Woodworth  and  Betty  FcKrd,  and  denied  any 
knowledge  that  its  codefendants  had  condacted  any 
gambling  establishment  or  rooms;  denied  all  knowledge 
of  the  intoxication  of  Woodworth  or  of  his  transaction 
with  H.  C.  Brown  &  Co.  with  r^ard  to  said  certificates. 
It  admitted,  however,  that  on  April  24,  1903,  these  cer- 
tificates of  deposit  were  presented  by  H.  C.  Brown  &  Co. 
to  the  First  National  Bank  at  Na^vllle  for  discount^ 
and  avem  that  it  purchased  said  certificates  from  H.  O. 
Brown  &  Oa,  and  paid  their  face  value  in  ca^  and 
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then  sent  the  certificates  to  Chattanooga  for  coUectioti. 
It  avers  that  it  took  these  certificates  in  due  conrse  of 
trade  for  a  vaJnable  consideration  and  without  any  no- 
tice of  Uie  rights  and  equities  of  Betty  Ford  or  of  any- 
one else,  and  avers  that  it  is  an  innocent  holder  for 
value  in  due  coarse  of  trade  and  without  notice. 

The  court  of  chancery  appeals  finds  that  O.  N.  Wood- 
worth,  having  possession  of  these  certificates,  brought 
them  to  Nashville,  Tennessee,  and  on  or  about  the  22nd 
or  23rd,  or  possibly  the  24th  or  25th  of  April,  1903,  he 
went  to  the  gambling-house  located  over  the  CUmai  sa- 
loon on  Cherry  street,  in  Nashville,  Tennessee,  and  there 
engaged  in  gambling.  It  is  shown  he  drank  heavily  and 
lost  lai^  suma  While  thus  drinking  and  gambling  he 
not  only  lost  a  large  amount  of  his  own  monejf,  but  he 
also  indorsed  and  transferred  these  certificates  of  de- 
posit belonging  to  the  complainant,  upon  which  he  ob- 
tained money  and  chips  to  be  used  in  gambling.  He  lost 
and  gambled  away  all  of  the  mon^  and  chips  so  ob- 
tained except  about  the  sum  of  six  or  seven  hundred 
dollairs,  which  the  gamblers  in  charge  of  the  place  of- 
fered to  repay  him,  but  which  be  at  the  time  declined. 

That  court  further  finds  that  H.  O.  Brown  &  Co.  came 
into  possession  of  these  certificates,  and  on  the  25tii  of 
April,  1903,  took  them  to  the  First  National  Bank  of 
Nashville,  and  there  sold  and  disposed  of  them  to  the 
First  National  Bank  for  cash.  The  bank,  overlooking 
the  fact  that  the  certificates  were  not  due,  took  them 
for  cash,  as  H.  C.  Brown  &  Co.  were  among  their  regu- 
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lar  customers.  The^  paid  ca^  for  them  and  sent  them 
to  Chattanooga  through  their  correepoodent  at  that 
place  for  collection.  In  the  meantime  O.  N.  Woodwc^th* 
having  become  to  some  extent  rational,  telegraphed  tiie 
Chattanooga  Sayings  Bank  at  Chattaiio<^  not  to  pay 
these  certificates.  The  bank  at  once  notified  the  mother 
of  C.  N.  Woodworth  and  Betty  F<wd,  who  immediately 
advised  the  bank  not  to  pay  or  recognize  these  certifl- 
catefl. 

It  farther  appears  that  when  these  eertifica.te8  were 
first  presented  to  the  First  National  Bank  they  bore  the 
indorsement  of  complainant  C.  N.  Woodworth  and  the 
indorsement  of  H.  C.  Brown  &  Co.,  but  at  tiiat  time  tiie 
First  National  Bank  refused  to  take  the  certificates  be- 
cause one  of  them  was  not  pn^ierly  indorsed,  that  is  to 
say,  it  was  simply  indorsed  by  C.  N.  Woodworth,  when 
it  should  have  been  indorsed  as  it  was  payable  <hi  its 
face,  by  "C.  N,  Woodworth,  Trustee  for  Betty  Ford." 
ThCTeupon  H.  O.  Brown  &  Co.  to(A  the  certificates  back 
and  returned  with  them  in  a  short  time  pr(^»»ly  in- 
dorsed. 

The  court  of  chancery  appeals  finds  as  a  matter  of 
fact  that  this  new  indorsement  was  made  by  C.  N. 
Woodworth.  After  the  indorsement  was  corrected  the 
certificates  were  taken  back  to  the  First  National  Bank 
and  on  the  25th  of  April,  the  tell^  of  the  bank  bought 
the  certificates  in  question  from  H.  C.  Brown  or  H.  0. 
Brown  &  Co.,  paying  cash  therefw,  overlookii^  the  (act 
that  the  certificates  were  not  due.    The  ofBcecs  of  the 
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First  Nati(»ia]  Bank  denied  all  knowledge  aa  to  how  H. 
O.  BrowD  &  Co.  acqnired  these  certificates  and  all  knowl- 
edge of  the  transaction  between  Woodworth  and  H.  O. 
Brown  &  Co.  and  their  employees,  or  of  any  person  who 
obtained  these  certificates  of  0.  N.  Woodworth,  and  the 
court  of  chancery  appeals  finds  there  is  nothing  in  the 
record  to  indicate  that  these  officers  tiad  any  knowledge 
of  the  transactdons  menticmed. 

The  court  of  chancery  appeals  further  finds  there  Is 
no  evidence  in  the  record  from  which  we  are  justified 
in  finding  that  the  officers  of  tiie  bank  had  any  knowl- 
edge in  r^ard  to  the  gambling  carried  on  over  the  Cli- 
max salocm. 

The  court  of  chancery  appeals  finds  that  H.  G.  Brown 
&  Oo.  were  affected  with  full  notice,  and  had  knowledge 
of  this  embezzlement  on  the  part  of  Mr.  Woodworth  and 
of  this  violaticm  of  his  trusty  and  had  full  knowledge  of 
his  want  of  legal  right  and  capacity  to  transfer  this 
property.  They  must  hare  known  and  did  know  that 
they  were  taking  the  certificates  in  violatiMi  of  this 
trust  and  taking  funds  which  Woodworth  was  practi- 
cally embezzling.  As  to  the  Firat  National  Bank,  there 
is  no  proof  to  diow  that  the  officers  of  the  bank  had  any 
knowledge  of  these  transactions,  or  even  that  H.  O. 
Brown  &  Go.  conducted  gambling  roinns  over  the  Glimax 
saloon,  and  hence  the  rights  of  the  Pirat  National  Bank 
must  depend  upon  the  facts  discl(»ed  upon  the  face  of 
ihe  paper  itself  and  the  indorsements  thereon. 

As  already  stated,  one  of  these  certificates  was  payar 
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ble  tQ  C.  N.  Woodworth,  trustee  for  Betty  Ford,  and  the 
other  simplj  to  C.  N.  Woodworth,  trastee.  One  of  them 
waa  dated  March  21,  1903,  dae  twelve  months  after 
dat^  and  the  other  was  dated  October  7,  1902,  and  due 
twelve  months  after  that  date.  Each  of  them  bear  in- 
terest to  maturity  only  at  the  rate  of  four  and  one-half 
per  cent  per  annum.  It  is  disclosed  on  the  face  of  each 
certificate  that  it  Is  not  subject  to  check,  but  is  an  inter- 
est bearing  certificate  of  deposit  The  first  certificate, 
which  was  made  payable  to  C.  N.  Woodworth,  trustee, 
for  Betty  Ford,  was  indorsed  by  C.  N.  Woodworth,  trus- 
tee, and  afterwards  the  words,  "for  Betty  Ford,"  were 
added  by  him.  The  other  certificate  was  umpty  in- 
dorsed by  O.  N.  Woodworth,  tmstee. 

That  court  further  finds  that  these  certificates  were 
sold  and  transferred  by  H.  C.  Brown  to  the  First  Nat- 
ional Bank  of  Nashville  on  the  25th  day  of  April,  1903. 
On  the  24th  of  April,  1903,  at  7 :45  a.  m.,  C.  N.  Wood- 
worth  had  tel^raphed  the  easier  of  the  Chattanooga 
Savings  Bank,  which  had  issued  these  certificates  not 
to  pay  them.  So,  when  the  certificates  were  sent  to 
Chattanoc^a  for  collection,  the  Chattanooga  Savings 
Bank  refused  to  pay  them  on  the  ground  that  they  were 
not  doe  and  on  the  further  ground  that  Betty  Ford  con- 
tested the  right  of  the  First  National  Bank  to  them.  It 
f^jpears,  therefore,  that  before  the  First  National  Bank 
took  these  CCTtificates,  all  the  authority  which  C-  N. 
Woodworth  had,  if  any,  to  transfer  them  had  been  re- 
voked by  Mrs.  Ford.    It  does  not,  of  course  appear  that 
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he  ever  had  anthority  to  transfer  them,  especially  for 
his  own  benefit. 

The  court  of  chancery  appeals  was  of  opinion  that 
these  certiflcates  not  being  due  and  being  made  payable 
to  O.  N.  Woodwortb,  trustee,  in  the  one  instance,  and 
to  C.  N.  Woodwortb,  trustee  for  Betty  Ford,  in  the 
other,  and  so  ind(H'8ed,  destroyed  the  negotiability  of 
the  paper  to  the  extent  of  giving  notice  that  they  con- 
stituted trust  funds  and  that  the  purchaser  must  in- 
quire into  the  right  of  the  trustee  to  dispose  of  them. 

We  have  no  doubt  of  the  eorrectness  of  the  conclu- 
sion of  law  reached  by  the  court  of  chancery  appeals 
upon  the  predicate  of  facts  found  by  them. 

In  the  case  of  Bank  v.  Looney,  99  Tenn.,  278,  this 
question  was  considered  by  this  court,  and  it  was  said 
by  the  chief  justice,  who  delivered  the  opinion,  that  in 
a  controversy  between  a  beneficiary  of  a  trust  fund  and 
the  holder  of  a  paper  disposed  of  by  a  trustee  in  viola- 
tion of  his  trust,  the  word  "trustee,"  appearing  upon 
the  face  of  the  paper,  is  sufficient  to  put  any  taker  upon 
notice.  The  court  in  that  case  [on  page  291]  referred 
to  the  authority  of  Duncan  v.  Jordan,  15  Wall.,  175,  in 
which  it  was  held  that  the  word  "trustee"  gave  notice 
of  the  existence  of  a  trust  and  that  the  part^  taking  the 
paper  was  charged  with  the  duty  of  ascertaining  what, 
if  any,  restrictions  were  imposed  upon  the  trustee. 

The  conrt  also  cited  .the  case  of  Third  National  Bank 
of  Baltimore  v.  Lange,  51  Md.,  138. 

This  court  further  remarited  that  "The  cOTrectaesi  o* 
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these  holdings  is  now  ctmceded  hj  the  court  with  prac- 
tical unanimity.  The  effect  of  them  is  that,  if  the 
trustee,  Sykes,  diq;M>eed  of  this  paper  in  violation  of  his 
trust,  then  the  word  "trastee"  would  convert  anyone 
who  80  obtained  it  into  a  constructive  trustee,  at  the 
instance  of  the  cestui  que  trtut." 

To  the  same  effect  is  Foa  v.  Bank,  decided  by  the 
court  of  chancery  appeals,  and  reported  in  35  L.  B.  A^ 
678,  in  which  Judge  Wilson  stated  as  follows:  "In  the 
contest  between  the  beneficiary  of  these  notes  (assum- 
ing that  Anderson  was  not  their  real  owner)  and  the 
transferee  of  Anderson,  the  fact  that  the  notes,  oa  their 
face,  appeared  to  be  payable  to  him  as  trustee  would 
put  the  transferee  on  notice  and  the  claims  of  the  ben- 
eficiaries would  be  superior."  Alexander  v.  Alderton, 
7  Baz.,  403;  Covington  v.  Anderson,  16  Lea,  310;  Caui- 
kins  V.  Gaslight  Co.,  85  Team.,  684, 

It  is  insisted,  however,  on  behalf  of  Uie  appellants 
tJiat  the  rule  announced  in  Bank  v.  Looney,  99  Tenn., 
278,  and  the  other  Tennessee  cases^  on  this  subject,  has 
been  modified  and  entirely  sup^s^ed  by  what  is  known 
as  the  Negotiable  Instruments  Law,  which  provides  in 
section  56  as  follows :  "To  constitute  notice  of  an  in- 
firmity in  the  instnimeait  or  defect  in  the  title  o<  the 
person  negotiating  the  same,  the  person  to  whom  it  is 
n^otiated  must  have  had  actual  knowledge  of  the  in- 
firmity or  defect,  or  knowledge  of  such  facts  that  bis 
action  in  taking  the  instrument  amounted  to  bad  faith." 

This  section  of  the  NE^otiable  Instruments  Law  was 
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constmed  by  this  court  in  the  case  of  Vnaka  National 
BmiJc  v.  Butter,  6  Gates,  574,  83  S.  W.,  655.  The  court 
held  that  the  effect  of  this  section  of  the  statute  was  to 
embody  the  majority  rule  upon  the  subject  of  notice  as 
it  has  been  held  and  administered  by  the  courts  of  New 
York  and  other  States  and  the  federal  courts  for  many 
years  and  to  discard  the  doctrine  of  constructlTe  notice 
which  had  prevailed  for  many  years  In  this  State.  The 
rule  as  administered  in  this  State  was  that,  if  a  pur- 
chaser of  negotiable  paper  had  implied  notice  of  prior 
equities  or  infirmities  of  any  nature  whatever  Id  the 
title  of  the  holder  from  whom  he  purchased  (that  is, 
if  anything  appeared  upon  the  face  of  the  paper  or  from 
the  facts  and  circumstances  attending  its  possession  or 
sale,  which  would  put  one  of  ordinary  prudence  upon 
inquiry  that  would  lead  to  actual  knowlei^e  ot  the 
equities  or  infirmities),  he  was  bound  to  pursue  such 
inquiries  and  was  chained  with  notice  of  the  facts  he 
could  have  learned.  Citing  the  Tennessee  cases  on  the 
sabject 

It  is  Gkesi  stated  in  the  opinion  that  the  rule  of  con- 
BtroctiTe  or  implied  notice  had  been  abrogated  by  the 
N^otiaWe  Instruments  Law,  enacted  in  April,  1899, 
and  what  may  be  called  the  majority  rule  w^s  adopted 
I^  the  eaiaetment  of  section  S6,  which  has  already  been 
quoted. 

It  will  be  observed  that  this  section  provides  that  a 
partg^  "must  have  had  actual  knowledge  of  the  infirmity 
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(V  defect  or  knowledge  of  such  facts  that  his  action  in 
taking  the  instmm^it  amonnted  to  bad  faith." 

In  Vnaka  Batik  y.  Butler,  5  Oatea,  574,  the  court  waa 
dealing  with  a  check  which  did  not  carry  mi  its  face 
any  notice  of  defective  title,  bnt  notice  of  tide  infinnity 
was  sought  to  be  Axed  by  the  surroanding  facta  and  cir- 
comstances.  It  will  be  observed  that,  in  the  present 
case,  each  of  these  certificates  of  deposit  was  ind(»^Kd 
by  O.  N.  Woodworth  as  trustee  and  we  are  of  (pinion 
that  sach  an  indorsement  prima  facte  and  presumptively 
fixed  the  purchaaer  with  actnal  knowledge  of  want  of 
authority  in  the  trastee  to  dispose  of  the  paper  for  his 
own  benefit 

In  Third  NatiotuU  Bank  y.  Lange,  51  Md^  138,  the 
note  was  payable  to  a  tmstee  and  indorsed  in  the  same 
style  by  the  trustee.  The  court  said :  "In  the  case  of  the 
present  note,  it  cannot  be  read  nnderstandingly  with- 
out seeing  on  its  face  that  it  is  connected  wltii  a  trost 
and  is  part  of  a  tmst  fund.  It  was  the  daty  of  the  bank 
before  purchasing  to  have  made  inquiry  into  the  rights 
of  the  trustee  to  dispose  of  it.  This  it  wholly  failed  to 
do  and,  as  it  turned  out,  he  was  dispo^ng  of  the  note  in 
fraud  of  his  trust,  the  bank  must  saS»  the  consequ^ices 
of  the  ri^  It  assumed." 

In  Sha/u)  v.  Spencer,  100  Mass.,  382,  the  conrt  in 
speaking  of  the  effect  of  the  word  "trustee,"  says  it 
means  trustee  for  someone  whose  name  is  not  disclosed 
and  there  is  no  greater  reason  for  asaumii^  that  a  trus- 
tee is  authorized  to  pledge  for  bis  own  debt  the  pn^ 
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erfy  of  an  unoamed  cestui  que  trust,  titan  the  property  of 
one  who  is  known.  In  either  case  it  is  highly  improbable 
that  the  right  to  do  so  exists.  The  apparent  differaice 
between  the  two  springs  from  the  erroneons  assumption 
that  the  word  "trustee"  alone  has  no  meaning  or  legal  > 
effect 

It  has  already  been  seen  that  one  of  the  ceri^ificates  of 
deposit  in  the  case  at  bar  waa  payable  to  0.  N.  Wood- 
worth,  trustee  tor  Betty  Ford,  and  ind(»'sed  in  the  same 
st^le,  but  actual  notice  to  a  purchaser  of  the  fiduciary 
charactCT  of  a  paper  is  no  more  effective  in  the  one  case 
than  in  the  ot^er. 

In  the  case  of  Stcift  v.  Smith,  102  U.  S.,  442,  it  is  said : 
"There  is  pothing  in  the  case  to  show  that  Smith's  pur- 
chase was  not  in  good  faith.  There  was  nothing  upon 
the  note  nor  anything  in  the  indorsement  thereon  to  no- 
tify Mm  t^at  it  did  not  belong  to  Jackson  both  legally 
'  and  equitably.  It  was  a  mercantile  paper  and  not 
due.  .  .  .  It  is  true  that,  if  the  bill  or  note  be  so 
marked  on  it«  face  as  to  show  that  it  belongs  to  some 
other  person  than  the  one  who  offers  to'n^otiate  it,  the 
purchaser  will  be  presumed  to  have  knowledge  of  the 
true  owner  and  its  purchase  will  not  be  held  to  be  bona 
fide." 

These  authorities  sustain  onr  position  that  the  word, 
"tmstee,"  in  an  indorsement  of  this  character,  is  express 
notice  to  a  purchaser  that  there  is  a  cestui  que  trust  or 
beneficiary,  and  that  his  rights  may  not  be  sacrificed  by  J 
the  trustee  in  the  sale  or  pledge  of  tiie  note  for  his  own 
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ttenefit.  Iq  oth^  words,  onr  holding  distinctly  is  that 
Bnch  an  indwBement  is  actual  knowledge  to  the  por- 
diajser  of  sach  paper  within  the  meaning  of  section  -56 
of  the  Ne^tiable  Instromenta  Law,  supra. 
-  Now,  it  is  very  tme^  as  said  by  Mr.  Peary  in  his  work 
on  Trusts,  yol.  1,  sec.  226 :  "The  mere  fact  that  the 
word  "tmstee"  is  on  the  face  of  the  securities  cannot 
put  a  purchaser  to  any  inquiry  beyond  ascertaining 
whether  the  trustee  has  power  to  vary  the  securitjea  If 
he  has  such  power,  a  purchaser  in  good  faith  will  be  pro- 
tected, although  the  trustee  use  the  money  for  his  pri- 
vate purposes.  But,  if  a  purchase  takes  securities  from 
a  trustee,  with  the  word  "tmstee"  upcm  their  face,  in 
payment  of  a  priyate  debt  due  from  the  trustee,  the  sale 
may  be  avoided  by  the  cestui  que  trust,  or  the  porchaser 
may  be  held  as  trustee." 

As  stated  in  Bank  y.  liooney,  99  Tenn.,  278,  supra,  the 
rule  is  that  he  who  takes  a  security  from  a  trustee  with 
the  fiduciary  character  displayed  upon  its  face,  is  bound 
to  inquire  of  his  right  to  dispose  of  it,  but  if  up(m  inquiry 
it  is  found  that  fhere  is  no  restriction  upon  the  trustee's 
power  of  disposition,  or  it  may  be  added,  tha«  is  noth- 
ing in  the  nature  of  the  transaction  to  indicate  any 
abu«e  of  his  trust,  then  the  title  of  a  purchaser  in  good 
faith  for  value  and  before  maturity  will  be  protected. 

It  appears  that  our  Negotiable  Instruments  Law  la  a 
substantial  reproduction  of  a  similar  law  enacted  by  the 
State  of  New  York  in  the  year  1896.  In  the  year  1903 
with  that  law  on  the  statute  books,  the  court  of  appeals 
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o(  New  York  decided  the  case  o(  Cohnfeld  v.  Tannett' 
haum,  reported  in  176  New  Yort:  reports.  The  court 
said,  in  the  midst  of  tlie  opinion,  the  signature  to  the 
check,  "Isidore  Cohnfeld,  guardian,"  gave  the  defendant 
notice  that  preenrnptivel;  the  funds  being  paid  to  him 
were  not  those  rather  of  the  Cohnfeld  Manufacturing 
Co.,  or  of  Isidore  Cohnfeld  personally,  and  he  was  put 
on  inquiry  to  ascertain  the  authority  of  Cohnfeld  to  ap- 
ply the  money  in  payment  of  the  company's  debts.  This 
proposition  is  conceded  by  both  the  courts  below.  Had 
he  made  t^e  inquiry,  he  would  have  learned  the  facts 
which  have  already  been  stated.  He  is,  therefore, 
chargeable  with  all  that  those  facts  import  or  which  is 
fairly  to  be  inferred  from  them. 

Again  in  West  Virginia,  where  a  Negotiable  Instru- 
ment Law  similar  to  our  own  prevails,  the  supreme 
court  of  that  State,  held,  in  the  case  of  Sazeltine'  v. 
Keenan,  54  W.  Va.,  600,  that  a  negotiable  note,  payable 
on  its  face  to  a  payee,  with  the  word  "attorney"  suffixed 
to  his  name,  indicates  an  interest  in  oth^  parties  and 
puts  the  purchaser  upon  inquiry  as  to  their  rights  and 
the  right  of  the  payee  to  sell  the  note. 

In  addition  to  all  this  the  certificates  show  on  their 
face  that  they  bear  interest  to  maturity  only  at  the  rate 
of  fonr  and  one-half  per  cent  per  annum,  and  further 
that  they  are  not  subject  to  check,  but  are  interest  bear- 
ing certificates  of  deposit.  It  further  appears  that  they 
are  time  certificates  of  deposit,  one  of  them  having  al- 
114  Tentt— 81 
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moBt  twelve  months  to  ran,  and  the  other  six  months,  at 
the  time  they  were  transferred.  It  is  admitted  by  the  ot- 
flces^  of  the  First  National  Bank  that  they  overlooked 
tJiie  fact  when  they  bought  these  certificates  tor  cash, 
bnt  we  agree  with  the  court  of  chancCTj  appeals  that  the 
fact  that  the  bank  overlooked  these  things  will  not  re- 
lieve them  of  reapoumbility  as  to  any  notice  the  paper 
itself  girea 

All  these  facts  disclosed  on  Uie  face  of  the  paper,  in- 
cluding the  express  indorsement  of  O.  N.  Woodw(wth, 
tmstee,  etc.,  gave  actual  notice  to  the  bank  that  this  pa- 
per represented  a  trust  fund  and  obliged  the  bank  to  in- 
quire into  the  right  of  the  trustee  to  dispose  of  it.  If 
the  bank  had  made  such  inquiry  is  could  easily  have  as- 
certained that  the  paper  had  been  embezzled  and  the 
money  lost  in  a  gamgling  transaction  by  the  trustee; 
and  further  the  bank  would  have  discovered  that,  before 
the  paper  had  been  purchased  by  it,  all  right  and  anthor- 
ity  of  the  trustee  to  act  had  been  withdrawn. 

We  are  therefore  of  opinion  that  the  indorsements 
and  recitals  of  these  certificates  communicated  actual 
knowledge  to  the  bank  that  they  represwited  a  trust 
fund  and,  even  under  the  N^otiable  Instruments  Act,  no 
tiUe  was  acqiiired  by  the  bank  to  the  paper. 
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W.  H.  PHBLAN  V.  State. 
{Naakinlle.    December  Term,  1904.)'  '""^ 

1.  OHABOB  OV  COUHT.  Baqnast  lor  taiQua  iiutructio&i  con- 
talidag  an  nntriia  statament  aa  to  Um  toattmony  la  properly 
ra]act«d. 

ReqaeBt  for  tartber  InatnictlonB  cont^nlag  a  atatement  tlhat  a 
certain  wltnesa  gave  In  testlmonj  a  certain  tact  or  statement 
wbMi,  aB  a  matter  ol  fact,  sach  witness  dtd  not  so  teBtlf7>  Is 
Tldons  and  ahoud  not  be  charged,  and  its  rejection  Is  pro[»r. 
iPost,  pp.  496,  497.) 

2.  XVIDKVOB.  Aocaaationa  and  atatemanta  daaiad  am  inad- 
missible. 

Wben  an  accueatlon  or  atatement,  made  In  the  presence  and  hear- 
ing of  the  party,  la  denied.  It  Is  not  admissible  at  all  as  an  evi- 
dential fact,  and  has  no  probative  effect  whatever.  lPo*t,  pp. 
487-607,  and  eepeclallr  P.  606.) 

Cases  cited  and  approved:  Keadrlck  t.  State,  9  Horn.,  723;  Death- 
rldge  T.  State,  1  Sneed,  SO;  Low  v.  State,  lOS  Tenn.,  127,  128; 
Commonwealtb  t.  Eenner,  12  Hetc.  <HasB.),  — ■ 

8.    BAKE,    Aocuaatio&a  and  atatementa  not  denied  are  admlaaible. 


When  an  accusation  or  statement  Is  made  In  the  presence  or  hear' 
ing  of  the  party,  and  be  stands  mute  In  the  face  of  the  charge, 
tbat  &ct  iB  Interpreted  as  a  circumstance  tending  to  show  guilt, 
provided  he  beard  and  understood  the  charge,  and  the  situation 
of  the  parties  demanded  a  denial,  all  of  wblcb  must  be  left  to 
tbe  determination  of  the  Jury.  (Poat,  pp.,  497-607,  and  especially, 
y.  ED6.) 

Cases  cited  and  approved:  Kendrlch  v.  State,  9  Hum.,  723;  Dangb- 
erty  y.  Marcum,  3  Head,  328;  Queener  v.  Uorrow,  1  Cold.,  12S, 
129, 130;  Qreen  y.  State,  97  Tenn.,  GO,  62-66. 
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4,  SAICB.  (M  allant  acqalMceam  is  of  a  dau^arooa  eharacta 
and  miut  be  rscaivMl  wltb  great  oantton. 
The  evidence  of  allent  acqaleacence  In  accnsatloDB  and  statements, 
made  In  the  presence  and  hearing  ot  a  party,  le  of  a  dangerous 
cbaracter,  and  must  be  received  with  great  caution.  (Post,  pfi. 
497-607,  and  BBpeclally,  p.  fi05.) 
Casea  cited  and  approved:  Queener  v.  Morrow,  1  Gold.,  123,  U9, 
130;  areen  v.  State,  97  Tenn.,  EO,  62-<6. 

0.  OHABaE  OF  OOUBT,  Betaaal  ot  reqneat  btr  inatmctiaBa  aa 
to  weight  ot  avide&oe  ol  nndanled  accaaationa  and  atatomrata 
la  reveraible  error,  when. 
The  refaeal  to  charge  a  request  for  further  Instructions,  properlf 
appllcahle  to  the  facta,  to  the  effect  that  an  accusation  or  state- 
ment made  In  the  presence  and  bearing  of  tbe  defendant.  It  al- 
lowed to  paaa  unchallenged,  can  only  be  looked  to  aa  a  circum- 
stance tending  to  show  the  guilt  of  defendant,  and,  as  such  is 
entitled  only  to  such  weight  as  the  Jury  might  give  It,  In  view 
of  all  tbe  proof  In  the  case,  la  prejudicial  to  tbe  defendant  and 
la  reversible  error.    (Post,  pp.  4S7-507,  and  especially,  p.  C06.) 

.  Cases  cited  and  improved:  Keudrtch  v.  State,  9  Hum.,  72S;  Daugh- 
erty  v.  Marcum,  3  Head,  333;  Queener  v.  Morrow,  1  Cold.,  133, 
139,  130;  Oreen  v.  State,  97  Tenn.,  GO,  62-66. 

6.  SAME,  Same,  Refusal  ol  reqaaat  that  Jury  ahonld  consider 
whethar,  under  all  the  oircomatancea,  a  dmial  of  accusations 
or  atatemetite  waa  demanded,  ia  reversible  error,  when. 
Refusal  to  charge  the  request  for  further  inatructlons,  properly 
applicable  to  the  facts,  to  tbe  effect  that  if  tbe  atatement  waa 
made  In  the  presence  of  the  defendant,  and  he  failed  to  make 
any  response  thereto,  then  the  Jury  should  consider  whether, 
under  all  tbe  surrounding  circumstances,  considering  the  grief 
and  distress  of  his  daughter,  who  was  tbe  wife  of  tbe  deceased, 
tbe  denial  of  her  statement  was  demanded.  Is  reversible  error. 
(Fmt,  pp.  497-507,  and  especially,  p.  B07.) 
Cases  cited  and  approved:  Queener  v.  Morrow,  1  Cold.,  123,  129, 
130;  Oreen  t.  State,  97  Tenn.,  60,  62-S6. 
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7.  BAKE.    Befusalof  reqneat  iuyt[tpplioKTil«totlM  facta  la  propor. 
A  reqnest  for  farther  InstructloDs  not  tmpUcable  to  any  facta  In 

evidence  ia  properly  refused.    iPtut,    p.  609.) 

8.  SAHB,  That  proof  of  good  charactar  would  atrangtlian  the 
Um  praanrnptdon  of  dafendant'a  iaaocenca  aboald  ba  given, 
when. 

Where  a  defendant  on  trial  for  an  olfenae  provaa  a  good  charactw, 
the  court  afaoald  Instruct  the  Jury  that  proof  of  good  character 
would  strengthen  the  presumption  of  defendant's  Innocence;  but 
a  fallore  to  gtve  such  InHtnicUona,  In  the  absence  of  a  special 
request  therefor.  Is  not  reversible  error.    {Post,    p.  607.) 


FROM  DAVIDSON. 


Appeal  in  error  from  the  Criminal  Court  of  DaTidson 
County. — W.  M.  Haet,  Judga 

J.  M.  ANDEuaoN  and  Robt.  Vaughn,  for  Phelan. 

Aitobney-Genebal  Gates,  K.  T.  McConnico  and  J. 
H.  Zabbcob,  for  the  State. 

Mb.  JusncB  MoAlisteb  deliv^^d  the  opinion  of  the 
Coiirii 

The  plaintiff  in  error  Was  convicted  in  the  criminal 
court  of  Davidson  count;  of  mnrder  in  the  second  de- 
gree tor  the  killing  of  R.  T.  Townes,  and  his  punishment 
fixed  b;  the  jnry  at  confinement  in  the  State  prison  for 
a  period  of  ten  jearB.   He  has  appealed  in  errM-. 
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The  record  reveals  that  deceased  and  defendant  were 
men  over  sixty  years  of  aga  The  deceased  Townea  was 
thie  son-in-law  of  defendant  Phelan,  having  married  the 
daughter  of  the  latter  about  two  years  before  the  homi- 
cide. The  deceased  at  that  time  was  abont  sixty-fonr 
years  of  age  and  the  daughter  of  defendant  only  about 
twenty-four  years  of  age.  On  account  of  Oie  disparity 
in  their  ages,  the  def^idant  and  probably  his  family  ob- 
jected to  the  marriage,  but  it  was  consummated  despite 
their  (^position.  It  appears,  however,  that  all  the  do- 
mestic differraices  growing  out  of  this  union  had  be- 
c(»ne  reconciled,  so  that,  in  January,  1904,  the  defend- 
ant, up(m  the  invitation  of  deceased  and  his  wife,  moved 
his  fomily  into  the  home  of  deceased,  where  the  two 
families  resided  up  to  the  time  of  this  tragedy.  The  de- 
ceased had  owned  this  farm  for  twenty-flve  years  prior 
to  his  marriage  with  defendant's  daughter,  but  bef(H% . 
defendant  and  his  family  came  to  live  upon  the  place,  the 
deceased  had  conveyed  the  farm  to  his  wife,  the  daughter 
of  the  defendant  This  conveyance  was  made  in  March, 
1903,  a  few  months  prior  to  the  institution  of  a  damage 
suit  against  Townes  by  one  J.  B.  Jones. 

The  defendant  is  shown  to  have  been  a  man  of  excel- 
lent charaetar,  his  neighbors  testifying  with  singular 
unanimity  to  his  reputation  as  a  truthful  and  peaceable 
man.  It  appears  that  for  some  time  after  defendant 
tO(^  np  his  residence  at  the  home  of  his  son-in-law,  the 
relations  existing  between  the  families  were  most  haiv 
monioua    It  is  probable  from  this  record  that  the  en- 
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mit^  betveen  the  parties  grew  oat  of  a  buedDess  transax:- 
tion,  when  some  timber  ties  were  hauled  by  Jim  Phelan, 
son  of  defendant,  from  the  place  to  the  city  of  Nashville 
to  be  sold,  and  in  dividing  the  proceeds  of  the  sale,  Uie 
parties  differed  in  their  respective  caJculationa  It 
turned  out  that  the  calcnlation  made  by  deceased  was 
correct,  whereupon  defendant  acltnowledged  his  mistake 
and  paid  over  to  Townes  the  sum  in  dispute,  to  wit, 
93.76.  Deceased  did  not  seem  satisfied  and  manifested 
a  q>ecial  unfriendliness  to  Jim  Phelan,  who,  on  account 
thereof,  finally  left  the  place  and  established  a  home 
elsewhere. 

Another  cause  of  disturbance  in  this  family  was  a  re- 
mark Mrs.  Phelan  overheard  the  deceased  mabe  to  his 
wife,  to  the  effect  that  ^e  was  furnishing  more  than  her 
share  of  the  provisions.  It  appears  that  each  family  had 
been  furnishing  their  own  provisions  and  all  of  them 
would  eat  together  at  Mr.  Phelan's  table.  After  this  re- 
mark, the  families  established  their  own  kitchen  and 
dining  room  and  maintained  separate  housekeeping. 

There  is  also  proof  tending  to  show  that  another  cause 
of  unpleasantness  was  the  intemperance  at  times  of  the 
deceased,  who  frequently  drank  too  much  on  visiting  the 
city  and  when  he  returned  home  at  night  would  become 
disagreeable  to  his  family.  The  defendant  testifies  that 
on  two  occasions,  Mrs.  Townes  ran  screaming  from  her 
husband's  room  to  her  parents'  room  at  night,  saying 
that  her  husband  was  going  to  kill  her  and  asking  pro- 
tection.  There  is  proof  also  tending  to  show  that  on  one 
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occasion  the  deceased  fired  off  his  pistol  while  in  the 
house,  probably  while  under  the  influence  of  liquw.  The 
defendant  also  testified  that  on  another  occaaion  he  had 
been  notified  by  his  daughter  that  h^  husband,  the  de- 
ceased, had  become  angry  with  her  while  they  were  on  a 
visit  near  Mt.  Jnliet  and  had  kicked  her. 

The  record  also  reveals  that,  after  these  antagonisms 
arose,  defendant  contemplated  moving  his  family  away 
and  made  one  or  two  ineffectual  efforts  to  rent  another 
house.  There  was  also  proof  on  behalf  of  the  State  tend- 
ing to  show  that  during  this  time  the  defendant  ex- 
pressed unfriendliness  to  the  deceased,  complaining 
that  he  could  stand  as  much  as  he  could  stand,  and  to 
one  H.  B.  Carter,  on  the  day  before  the  killing,  stated 
that  he  had  a  notion  two  or  three  times  of  killing  de- 
ceased. Witness  said  to  defendant,  "Don't  do  that." 
Defendant  replied,  "I  won't  say  that  I  will.  I  have  tried 
to  get  him  to  fight  me."  Witness  advised  defendant-,  if 
he  could  not  get  along  with  him,  to  get  off  the  place. 
Defendant  replied,  "We  did  think  of  movii^  down  to  a 
little  place  across  the  road,"  but  added,  "Annie,"  (his 
daughter)  "wants  me  to  stay  here  to  protect  her." 
Another  witness  testified  that  defendant  told  him  about 
the  trouble  he  waa  having  in  getting  along  with  the  de- 
ceased and  finally  said  to  witness,  "About  the  Mily  way 
I  can  get  along  with  Bob  (the  deceased)  is  to  take  a 
double  barrel  gun  and  blow  his  head  off  his  shoulders." 
In  this  same  conversation  defendant  said  to  witness  that 
deceased,  ort  one  occasion,  had  gone  into  his  room,  closed 
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the  docn:  and  fired  off  his  guD.  Defendant  asked  the  wit- 
ness, "Ain't  that  threats?"  I  think  that's  threats. 
Ain't  that  threats?"  Defendant  then  asked  the  witness 
if  he  thonght  deceased  had  shot  off  his  gon  to  terrorize 
defendant's  familj,  remarking,  "If  he's  doing  it  for  that, 
I'll  not  take  it  off  of  him.    I'll  shoot  his  head  off." 

These  latter  threats  are  proven  hy  one  Tom  William^ 
a  negro,  and  thej  seem  to  have  been  made  while  defend- 
ant was  laboring  under  some  excitement  from  either 
real  or  imaginary  insults  heaped  upon  him  or  his  family 
by  deceased.  Further  it  appears  that  while  defendant 
protested  he  was  not  afraid  of  deceased,  he  yet  mani- 
fested great  uneasiness  lest  deceased  should  do  him  or 
his  family  some  hurt.  This  is  shown  by  the  foUowiog 
evidence: 

Tom  Williams  (colored),  on  cross-examination,  de- 
posed as  follows: 

"Q.  Yon  say  the  first  time  Mr.  Phelan  was  down  at 
your  house  talking  with  Mr.  Townes,  he  asked  you  how 
you  got  along  with  him?     A.     Yes,  sir. 

"Q.  And  then  he  said  he  believed  Mr.  Townes  was  go- 
ing to  kill  him  or  some  member  of  his  family?  A.  Yes, 
sir,  he  asked  me  somehow  or  another  in  that  direction. 

"Q.     It  was  along  that  line?    A.     Yes  sir. 

"Q.  And  before  he  shall  do  it,  I  will  get  my  gun  and 
shoot  him?  A.  'Blow  his  head  off.'  He  seemed  to  be 
uneasy  or  afraid  or  badly  scared. 

"Q.  When  he  first  came  down  there  he  seemed  to  be 
uneasy  and  frightened?    A.    Yes,  sir. 
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"Q.    And  asked  how  you  got  along?    A .    Ye^  sir. 

"Q.  And  said  he  could  not  get  along,  and  beUeved  he 
intended  to  hurt  him  and  his  family?    A.    Yes,  sir. 

"Q.  And  b^ore  he  would  permit  him  to  hurt  them,  he 
would  take  his  gun  and  shoot  him?  A.  Take  his  gaa 
and  blow  his  head  off  his  ahonldera  * 

"Q.  Tliat  was  in  the  same  connection  in  which  he  told 
yon  he  was  afraid  he  would  hurt  him  or  some  memb^ 
ot  his  family?     A.     Yes,  sir." 

Witness  Carter  testified  that  Phelan  said  he  had  a  no- 
tion of  shooting  Townes,  and  that  Carter  said  to  him : 
"I  would  not  do  that" 

"Q.  And  when  you  said,  'I  wouldn'jt  do  that  if  I  wsb 
you,'  what  was  it  he  said?  A.  I  didn't  mean  to  say 
that  I  will." 

The  next  witness  on  the  alleged  threats  was  Alex. 
Hines,  who  testified  as  follows: 

"Q.  What,  if  anything,  did  he  say  he  (Phelan)  was 
going  to  make.  A.  As  well  as  I  remember,  he  said  he 
was  going  to  make  his  crop  ihexe — that  he  had  went 
there  for  that  business,  and  was  going  to  t«id  to  that 
business,  and  was  going  to  stay  there  and  make  his  cn^. 

"Q.  Now,  what  was  it,  as  near  as  you  recall?  A. 
The  best  I  recall  he  said  he  was  going  to  make  his  crop, 
no  matter  what  the  conaequeneea  were." 

The  tragedy  occurred  late  in  the  afternoon  of  June  24, 
1904.  There  were  no  eyewitnesses  excepting  the  immed- 
iate participants  and  Miss  Mamie  Phelan,  the  daughter 
of  the  defendant 
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An  incident  immediately  preceding  t^e  killing  and 
which  is  sapposed  to  have  inforiated  the  deceased  is  ile- 
tailed  by  iBnoch  Plielan,  a  son  of  the  defendant.  Ac- 
cording to  tiie  testimony  of  tbia  witness,  on  that  after- 
noon he  and  Qeorge  Hunter,  a  young  employee  on  the 
place,  had  been  gathering  fruit  preparatory  to  coming  to 
NadiviUe  to  sell  it  and  had  taken  the  ladder  from  the 
bam  to  the  orchard  and  Iiad  1^  it  there.  About  six 
o^clock  the  deceased  went  to  the  bam  for  the  purpose  of 
feeding  his  stock  and,  discovering  that  the  ladder  was 
not  in  the  bam,  he  became  rery  angry.  Enoch  Phelau 
testifles  that  he  was  in  his  mother's  room  reading  the  pa- 
per when  the  deceased  came  around  from  the  bam,  curs- 
ing and  complaining  that  the  ladder  was  not  at  the  bam 
and  hence  he  could  not  get  up  there  to  feed  his  horses. 
Enoch  got  up  and  explained  to  deceased  how  he  came  to 
leave  the  ladder  in  the  orchard,  telling  him  he  would  go 
after  it  While  this  witness  was  at  the  orchard,  procur- 
ing the  ladder,  the  killing  occurred.  At  this  time  the  de- 
fendant was  seated  on  Ute  back  porch  of  the  Phelan 
home  leaning  against  the  hall  door.  This  back  porch  is 
ten  feet  Icmg  and  ten  feet  wide.  Defendant  testifies  that 
he  tried  to  pacify  deceased  alwut  the  ladder,  telling  him 
iie  would  make  a  new  ladd^  for  them  to  gather  fruit 
with  and  would  not  bother  the  ladder  any  more.  The 
deceased,  in  an  angry  mood,  passed  over  this  little  bac^ 
porch  through  the  dining-room  into  his  bedroom,  distant 
about  six  or  seven  steps  from  where  the  defendant  was 
sitting.'  The  defendant  testified  that  he  heard  his  daugh- 
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ter  exclaim,  "Mr.  Townes,  every  time  you  get  mad,  yon 
come  in  here  for  your  whiskey  bottle  and  tiiesi  for  your 
pistol."  To  vhich  he  replied,  "What  in  hell  have  you 
got  to  do  with  it?"  Defendant  etatee  that  his  daughter 
then  made  an  ontcry,  saying,  "Don't,  Mr.  Townea  Tou 
hurt."  That  she  waa  making  a  gui^ling  noise  as  if  be- 
ing ch(^ed.  In  this  def^idant  is  corroborated  by  his 
danght^.  Miss  Mamie  Phelan,  who  at  the  time  was  in 
the  back  yard  and  claims  to  have  seen  throu^  the  dining 
room  window,  near  which  ^e  was  standing,  the  deceased 
ch(Aing  her  sister;  saw  h^  scuffling  to  get  away  from 
him  and  heard  her  scream  repeatedly,  and  saw  her  run- 
ning from  where  she  was  being  chewed  throngh  the  din- 
ing-room out  to  the  little  porch  where  the  defendant  was 
seated.  The  defendant  exclaimed,  "Bob,  I  can't  stand 
everything."  To  which  deceased  replied,  "By  G — ,  you 
will  stand  it  and  more  too,"  and  immediately  came  ant 
through  the  dining  room  towards  the  little  back  p(Mrcfa 
with  his  pistol  in  his  hand,  as  testified  to  by  defendant, 
Miss  Mamie  Phelan  and  Miss  Willie  Fhelani  Def«id- 
ant  immediately  aros^  went  to  his  room,  procured  his 
double  barreled  shotgun  and  stepped  from  the  p(*cb 
into  the  back  yard  just  as  Townes  came  out  on  the  porch 
with  his  pistol  in  his  hand.  Defendant  with  his  face  to- 
wards deceased  continued  to  back  twenty  or  twenty-fiye 
feet  away,  when  he  said,  "Bob,  you  had  better  go  back," 
and  deceased  replied,  "By  G — ,  I  am  ready  for  you." 
Deceased  continued  to  advance  with  his  pistol  presented 
at  defendant    Defendant  had  backed  out  into  the  yard 
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towards  the  garden  gate  and  when  ahout  forty-six  feet' 
from  the  porch  he  fired  and  deceased,  with  his  pistol  in 
his  hand,  fell  to  the  ground  a  few  feet  from  the  back 
popch,  in  the  direction  of  Uie  garden  gate  near  which  de- 
fendant was  standing.  Deceased  was  shot  with  small 
bird  shot,  No.  6,  delivered  from  a  double-barreled  shot- 
gun. It  is  claimed  by  defendant  that  the  other  barrel 
was  accidentally  discharged  apd  took  effect  in  the  gut- 
tling and  boxing  and  shingles  of  the  house. 

The  State  introduced  no  witness  to  contradict  the  de- 
fendant's account  of  the  shooting,  but  seeks  to  do  so  by 
circnmstantial  evidence. 

The  first  witnesses  outside  the  family  who  reached  the 
body  -were  W.  T.  Bums  and  his  son,  James  Bum^  who 
lived  probably  one  hundred  yards  frwn  the  Townes 
house  and  who  were  attracted  there  by  the  firing. 
These  witnesses  testify  that  when  they  reached  the  rear 
of  the'honse  defendant  was  standing  aJbout  thirty  or 
thirty-five  feet  northeast  of  the  back  porch  and  deceased 
was  lying  on  the  ground  about  four  feet  from  the  back 
porch — lying  on  his  breast  with  his  feet  to- 
wards thfe  porch.  These  witnesses  also  testify  that 
no  pistol  was  seen  about  the  body  of  deceased 
new  was  the  defendant's  gun  to  be  seen.  The  defendant 
explains  why  the  gun  and  pistol  were  not  seen 
by  these  witnesses.  He  states  that  immediately  after 
the  shooting,  he  carried  the  gun  to  the  porch  where  his 
wife  was  standing  and  handed  it  to  her.  He  further 
states  that  he  {ucked  up  the  pistol  and  carried  it  into  his 
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bedroom  and  deposited  it  in  the  oHmer  drawer  of  a  side- 
board. Ab  a  reason  for  putting  the  pistol  awaj,  defend- 
ant states  that  he  was  afraid  that,  in  the  excitement, 
some  one  might  pick  it  np  and  ase  it  on  him.  Defend- 
ant was  further  asked  why  he  pat  one  shell  in  his  shot- 
gnn  after  the  shooting  and  stated  in  r^ly  that  deceased 
had  relatives  and  friends  around  there  and  he  did  not 
know  but  they  might  come  in  and  do  him  some  violeuce. 

The  sheriff  testified  that  after  the  shooting,  when  he 
had  arrested  defendant  and  brought  him  to  the  jail,  the 
latter  told  him  he  had  left  deceased's  pistol  on  the 
ground.  It  is  also  true  defendant  did  not  in  his  testi- 
mony deny  making  this  statement  to  the  sheriff. 

Deputy  sheriff  Kiger,  after  the  shooting,  went  out  to 
the  Townes  residence.  He  met  Phdan  on  his  way  to 
Nashville,  coming  to  sarrender  to  the  sh^ff,  and,  after 
getting  to  the  Townea  home,  he  to<4  charge  of  Townes' 
pistol.  He  was  asked  by  the  counsel  tor  tiie  State  and 
replied : 

"Q.  Where  was  the  gun?  A.  }t  was  behind  the 
do<»:  that  leads  off  of  the  little  porch  into  the  side  where 
Phelan  was  said  to  have  lived. 

"Q.  You  mean  there,  behind  that  door?  A.  Yea, 
sir. 

"Q.  Where  was  the  pistol?  A.  In  the  t<^  burean 
drawer. 

"Q.  Where  was  it  standing?  A.  Right  there^  in 
the  comer." 

He  was  asked  by  counsel  for  defendant  as  follows: 
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"Q.  Ton  got  it  out  of  the  bnrean  in  Mr.  Phdan's 
room?    A.    I  didn't  get  it  ont  myself. 

"Q.  Who  did  get  it  out?  A.  Srane  yoong  man;  I 
don't  know  whether  it  was  Iiis  aon  or  not," 

Enoch  Phelan,  son  of  the  defendant,  testified  aa  t<A- 
lowB  abont  the  pistol : 

"Q.  Did  jour  father  make  any  statement  to  you  aa  to 
the  whereabouts  of  Mr.  Towues^  pistol?  A.  Well, 
when  I  got  ther^  I  asked  him. 

"Q.  Did  he  or  not  tell  yon  where  the  pistol  was — 
where  he  had  put  it?    A.    He  didn't  antil  I  a^ed  him. 

"Q.  However,  yon  asked  him?  A.  Ye^  sir,  he  told 
me. 

"Q.  When  the  officers  came  out.  that  night,  M'r. 
Kiger,  Sheriff  Cartwright,  and  others,  who  was  it  gave 
them  the  pistcd?    A.     Myself. 

"Q.  Is  that  the  pistol,  or  one  like  it?  A.  Yes,  sir; 
that  is  Mr.  Townes'  pistcd,  and  the  one  I  gare  Deputy 
Sheriff  Kiger. 

"Q.  Where  did  you  get  it?  A.  I  got  it  ont  of  the 
sideboard,  right  in  my  mother's  room,  right  by  the  side 
.  of  where  the  gun  stayed." 

The  Boms  witnesses  testify  that  when  they  reached 
the  scene  of  the  tragedy  the  wife  of  deceased  was  bend- 
ing oyer  his  body  crying  and  moaning.  Witness  Bnma 
was  endeavoring  to  console  Mra  Townes,  when  defend- 
ant spoke  up  and  said,  "I  told  Annie  t^ere  was  no  use 
going  <m  that  way.  I  told  her  he  was  dead."  Mrs. 
Townes  replied,  "Papa,  there  was  no  occasitMi  tor  this." 
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Def^idant  said,  "Annie,  I  thought  he  was  abusing  jou 
or  chrfiing  you."  Mra.  Townee  replied,  "No,  sir,  he  was 
not  doing  anything  of  the  kind."  Defendant  farther  re- 
marked to  witness,  "Mr.  Barns,  I  can't  take  everything, 
'niis  man  has  abnsed  me  and  I  have  taken  his  abuse  as 
Jong  as  I  can,  I  can't  stand  it  no  longer.  Ton  know  me 
well  enough  to  know  I  am  not  afraid  of  anybody." 
Mrs.  Townes  in  that  conversation  also  said  to  the  de- 
fendant, "Papa,  if  you  had  not  dared  him  out  there  two 
or  three  times,  there  wouldn't  have  been  no  harm  done," 
or  something  to  that  effect  In  the  same  conversation 
the  defendant  said  to  witness  Bums  that  the  deceased 
was  coming  at  him  with  a  pistol.  The  language  of  the 
witness  is,  "Mr.  Phelan  said  he  could  not  stand  it.  Mr. 
Townes  was  coming  at  him  with  a  pistol." 

Several  witneaees  testified  that  they  heard  no  denial 
by  defendant  of  the  accusation  of  his  daughter  that  he 
had  called  or  dared  deceased  out  of  the  house  two  or 
three  times,  nor  did  the  defendant  testify  that  he  had  de- 
nied said  statement  at  the  time  it  was  made.  He  did  tes- 
tify, however,  that  he  did  not  dare  the  deceased  to  come 
ont  of  his  room. 

On  this  subject  counsel  for  defendant  requested  the 
court  to  charge  three  several  propo^tdons.  The  first  in- 
struction was  properly  rejected,  for  the  reaacm  it  con- 
tained a  statement  to  the  effect  that  the  witness,  James 
Burns,  had  said  that  defendant  i-eplied  to  the  accusing 
statement  of  his  daughter,  "No,  daughter,  I  had  to  kill 
him — he  was  advancing  on  me  with  a  pisU^  at  the  time," 
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As  a  matter  of  fax:t,  James  Buma  had  not  so  teetifled 
and  for  this  reason  it  was  Ticions  and  shonld  not  have 
been  chained. 

The  third  request  was  as  follows: 

"The  statement  claimed  to  have  been  made  by  Mrs. 
Townea  to  the  effect  that  the  defendant  invited  or  dared 
the  deceased  to  come  oot  of  the  house  is  not  competent 
evidence  of  tbe  fact  that  any  such  invitation  or  dare  was 
made  by  tiie  defendant.  Such  statement,  if  made  by  her, 
and  if  permitted  by  the  defendant  to  pass  unchallenged, 
is  not  to  be  received  or  considered  in  the  same  light  that 
it  would  be  entitled  to  be  considered  if  Mrs.  Townes  had 
appeared  upon  the  witness  stand  and  testified  to  thisj 
such  statement,  at  most,  can  only  be  looked  to  as  a  cir- 
cumstance tending  to  show  the  guilt  of  the  defendant, 
and,  as  such,  Is  entitled  only  to  such  weight  as  you 
think  it  is  entitled  under  all  the  proof  in  this  case. 

"Refused ;  the  law  on  this  subject  having  been  substan- 
tially charged.  W.  M.  Hart"  Refusal  to  grant  this  re- 
quest is  assigned  as  error. 

Bequest  No.  4 : 

"If,  from  the  proof  in  this  case,  it  appears  that  the  de- 
fendant denied  the  statement  claimed  to  have  been  made 
by  Mra  Townes  that  he  (the  defendant),  invited  the  de- 
ceased, or  dared  the  deceased,  to  come  out  of  the  house, 
or  if  what  he  said  at  the  time  in  response  to  the  state- 
ment made  by  Mrs.  Townes,  under  all  the  circumstances 
of  the  case,  in  effect  amounted  to  a  denial  of  her  state- 
ment, as  aforesaid,  then  the  court  charges  you  that  the 
114  Tenn— 32 
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statement  claimed  to  have  be«i  made  by  Mrs.  Townes  is 
incompetent,  and  should  not  be  considered  by  yoa  as  ev- 
idence for  any  purpose. 

"Befused ;  the  law  on  the  subject  having  bem  substan- 
tially charged.  W.  ST.  Hart,  Judge."  Befusal  to  charge 
this  request  is  assigned  as  error. 

Request  No.  5 : 

"If  you  believe,  from  the  evidence  in  this  case,  that 
Mrs.  Townes  said,  in  the  presence  of  this  defendant,  im- 
mediately after  the  shooting  of  her  husband,  'that  you 
ought  not  to  have  invited  him  out  or  dared  him  out  of 
tjie  house,*  and  that  defendant  failed  to  make  any  re- 
f^nse  to  such  statement,  then  you  will  consider 
whether,  under  all  the  surrounding  circumstances,  con< 
sidering  the  grief  and  distress  of  Mrs.  Townes  at  the 
time,  and  the  defendant's  relation  to  her,  etc.,  it  was  nat- 
ural to  be  expected  that  he  would  go  into- any  discussion 
or  make  any  denial  of  her  statements  at  such  a  time,  and 
if  you  believe  that  it  would  not  have  been  natural  for 
him  under  those  circumstances  to  hare  gone  into  any  dis- 
cussion or  make  any  denial  of  her  statements,  then  no 
importance  or  significance  can  be  attached  to  the  fact 
that  defendant  made  no  denial  of  her  statement 

"Refused ;  the  law  on  this  subject  having  been  snb- 
atantially  charged.  W.  M.  Hart,  Judge"  Refusal  to 
charge  this  request  is  assigned  as  error. 

The  trial  judge,  as  stated,  declined  to  submit  these  in- 
structions, for  the  reason  that  be  had  sufSciently  or  sub- 
stantially charged  than.    We  have  carefully  examined 
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the  charge  of  the  court  and  fail  to  find  any  instroctiona 
on  the  weight  to  be  given  to  the  accusation  of  Mra 
Townes  or  how  this  character  of  testimony  should  be  re- 
ceived by  the  jury.  On  the  contrary,  the  jury  were  left 
to  infer  from  the  instructions  given  that  the  accusation 
of  Mrs.  Townes  against  the  defendant  was  to  be  con- 
sidered as  direct  testimony  that  the  defendant  had  dared 
the  deceased  to  come  out  of  his  room.  In  stating  tike  the- 
ory of  the  Btate,  the  court  said,  among  other  things,  as 
follows: 

"That  a  controversy  arose  between  the  deceased  and 
the  defendant  above  explained,  and  that  the  defendant 
procured  a  shotgun,  and  then  dared  or  invited  the  de- 
ceased to  come  out." 

Again,  in  charging  a  request  submitted  by  the  State, 
the  court  said : 

"If  you  believe  from  the  proof  that  the  defendant 
dared  or  invited  the  deceased  to  come  out  of  his  room, 
and  defendant  at  the  time  had  prepared  himself  with  a 
loaded  shotgun,  and  the  purpo3ei*of  the  defendant  was  to 
provoke  a  difficulty  with  deceased  for  the  purpose  of  se- 
curity an  opportunity  to  hill  deceased,  and  in  response 
to  his  dare  or  invitation,  deceased  came  out,  and  if  when 
deceased  appeared,  defendant  was  in  a  hostile  attitude 
toward  deceased,  or  in  the  act  of  firing  upon  him,  defen- 
dant's assault  on  deceased,  under  such  circumstances, 
woold  not,  under  the  law,  be  justifiable,  and  the  justifi- 
cation of  self-defense  would  not,  under  such  circum- 
stances, be  available  to  defendant,  although  you  may  be- 
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Here  that  deceased  appeared  with  a  pistol  In  his  hand  at 
the  time." 

The  questiOD  then  presented  for  our  determination  is 
whether  or  not  tike  supplemental  reqneats  submitted  on 
hehalf  of  the  defendant  should  have  been  chained. 

A  review  of  the  law  on  this  subject  will  be  useful  at 
this  point.  In  Kendrick  v.  The  State,  9  Hum.,  723,  this 
court  said : 

"If  a  man  be  charged  with  the  commission  of  an  <rf* 
fense  and  he  neither  admit  nor  deny  it ;  if  facts  in  rela- 
tion thereto,  of  which,  if  true,  he  must  be  cc^izant, 
be  charged  in  his  presraice  and  hearing  to  exist,  and  he 
do  not  controvert  them,  proof  of  sach  charge  having  been 
made  is  l^ittmate  But,  if  he  deny  the  charge  of  hte 
guilt,  if  he  controvert  the  truth  of  the  facts,  proof  of  such 
chaises  cannot  be  made,  because  they  are  mere  chai^^ 
unsupported  by  oath  and  lack  that  confirmation  which 
ia  supposed  to  be  given  to  them  by  the  implied  admissicHi 
of  the  person  charged  in  not  denying  them." 

In  DetUhridge  v.  Th^State,  1  Sneed,  80,  it  appeared 
that  certain  persons  had  accused  the  prisoner  in  his 
presence,  saying  that  he  had  sent  for  them  and  advised 
them  that,  "a  good  haul  could  be  made."  This  charge  the 
prisoner  denied,  yet  it  was  permitted  to  go  in  evidence 
against  him.  The  court  adjudged  this  to  be  error,  say- 
ing: 

"If  the  prisoner  had  remained  silent  undw  the  chaise 
it  was  competent  to  go  to  the  jury  as  a  circumstance  for 
such  inference  as  the  facts  attending  it  might  reasonably 
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warrant.  Bnt  the  denial  reduced  it  to  a  mere  chaj-ge, 
and  certainly  that  is  no  evidence  of  guilt."  Citing  K«n- 
drick  V.  8tate,  9  Hum.,  723. 

In  Dwugherty  and  Wife  t.  H.  G.  Marcum  et  al.,  a  civil 
case,  3  Head,  323,  this  court  said : 

"All  persons  being  aui  juris  are  required  to  Bpeak  out 
when  an  assertion  is  made,  or  an  act  done  in  tiieir  pres- 
ence, or  with  knowledge  on  their  part,  incompatible  with 
their  l^al  rights;  and  the  failure  to  do  so  is  taken  aa  a 
tacit  admission  of  the  truth  of  the  fact  so  asserted,  or  of 
the  right  of  the  person  to  do  the  act  This  cedent  prin- 
ciple applies  as  much  between  relatives  as  it  does  to 
Btxangers." 

In  Queener  v.  Jforrow,  1  Cdd.,  123,  129,  130,  also  a 
civil  case,  this  court  said : 

"The  general  mie  is  that  an  admission  may  be  pre- 
sumed, not  only  from  the  declaration  of  a  party,  but 
even  from  his  acquiescence  or  silence.  .  .  .  The  force 
and  effect  of  such  an  admission  must,  of  course,  depend 
upon  the  circumstances  under  which  it  is  mada  In  some 
cases,  if  clearly  proved,  it  will  be  evidence  of  the  most 
convincing  kind ;  in  oth^s,  it  may  be  of  very  little  force 
and  perhaps  entitled  to  no  consideration.  .  .  .  And 
it  is  always  to  be  borne  in  mind  that  it  is  the  most  dan- 
gerous kind  of  evidence.  ...  In  order  that  a  party 
may  be  affected  by  the  statement  of  another,  on  the 
ground  of  his  implied  admission  of  its  truth  by  silent 
acquiescence,  it  must  distinctly  appear  that  he  heard 
and  fully  understood  such  statement.    .    .    .    The  oc- 
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casion  must  also  hare  been  such  that  the  party  soi^ht 
to  be  affected  was  at  liberty  to  mterpose  a  denial  of  the 
statement;  and  he  must  not  only  have  had  the  opportu- 
nity to  speak,  but  the  statement  must  have  been  in  re- 
spect to  some  matter  directly  affecting  his  rights,  so  as 
properly  and  naturally  to  deanand  a  contradiction,  if 
untma" 

Mr.  Elliott,  in  his  recent  work  on  Evidence,  T<d.  1, 
sec.  221,  says  as  follows: 

"But  in  order  that  admissions  may  be  inferred  from 
silence  or  acquie*icence,  it  must  usnally  appear  that  the 
langnaj^e  or  conduct  in  question  were  known  and  under- 
stood by  the  party  claimed  to  have  acquiesced  th^i^n, 
and  that  he  was  naturally  called  upon  to  take  some  ac- 
tion or  make  some  response  thereto.  Such  evidence 
should  be  received  with  caution,  bat  if  it  is  uncertain 
whether  the  party  claimed  to  have  acquiesced  therein 
heard  and  understood  the  statements^  the  question  Is 
usually  one  for  the  Jury  to  determina" 

Again,  at  sec.  230,  the  same  author  says: 

"The  general  rules  governing  the  subject  of  this  sec- 
tion have  already  been  stated  and  it  has  been  shown 
that  ^ence  and  apparent  acquiescence  to  be  effective 
as  an  admission,  must  be  such,  or  under  such  circnm- 
stances  as  to  'exhibit  some  act  of  voluntary  demeaned 
or  conduct,*  of  the  party  sought  to  be  charged  with  the 
admission." 

This  question  arose  and  was  considered  t^  this  court 
in  Green  v.  State,  97  Tenn.,  50,  62-66. 
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The  court,  in  that  case  [pp.  64,  65],  instructed  the 
jury  that 

"Such  cTidence  should  be  carefully  and  cautiously 
scrutinized,  as  it  is  considered  of  a  dangerous  character 
and,  before  any  inference  of  an  implied  admission  or 
acquiescence  in  the  truthfulness  of  the  statement  can 
be  drawn  by  the  jury  against  the  defendant,  it  must 
appear  afOrmatively  that  the  defendant  heard  and  fully 
understood  the  statements;  that  tbey  were  made  under 
such  circumstances  as  afforded  the  defendant  (^portun- 
ity  to  speak  or  act,  or  the  circumstances  did  not  natur- 
ally, properly,  or  reasonably  call  tor  a  denial  on  his 
I^rt,  or  the  peculiar  circumstances  prevented  a  denial, 
you  would  not  give  any  weight  whatever  to  defendant's 
silence  or  failure  to  contradict  the  same.  But  if  it  ap- 
pears that  any  such  statements  are  proven  and  defeaid- 
ant  heard  and  understood  the  same  and  had  the  oppor- 
tunity to  act  and  ^eak,  and  the  stat^aeut  naturally 
and  reasonably  called  for  a  denial  on  the  part  of  the  de- 
fendant and  was  such  as  reasonably  permitted  a  denial, 
and  he  did  not  contradict  or  deny  tiie  same^  then  the 
jury  may  consider  the  same  as  proven  for  the  purposes 
aforesaid,  not  as  proof  or  evidence  of  the  circumstances 
detailed  in  the  statements,  but  to  draw  such  inferoice 
as  they  think  right.  It  is  a  rule  of  law  that  when  a  pris- 
oner is  accused  of  crime  and  remains  silent  under  the 
chaise,  such  foct  may  go  to  the  jury  as  a  circumstance 
for  such  inference  as  it  may  reasonably  warrant  But 
acquiescence  to  a  statement,  to  have  the  effect  of  an  ad- 
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mis8i(m,  must  exhibit  the  same  act  of  the  mind  and 
amount  to  voluntary  demeanor  or  conduct  of  the  party. 
And  where  it  is  acquiescence  in  the  conduct  or  language 
of  others,  it  must  plainly  appear  that  such  conduct  was 
full;  known  and  the  langua^  fully  und»stood  by  the 
party  before  any  inference  can  be  drawn  from  his 
passiTeness  or  silence.  The  circumstances^  too,  must 
not  only  be  such  as  afforded  him  an  oppcHl;unity  to  act 
or  to  speab,  but  such,  also,  aa  would  properly  and  natnr- 
ally  call  for  some  action  in  reply  from  men  similarly 
situated,  and  you,  as  jufots,  ^ould  look  t«  all  the  sur- 
roundings and  circumstances  confronting  the  priatmer, 
and  his  explanation  of  same." 

This  court,  in  speaking  of  that  charge,  said : 

"In  view  of  the  strong  admcmition  delivered  by  the 
court  to  the  jury,  in  respect  of  the  dangerous  character 
of  this  evidence  and  the  very  circumscribed  limits 
within  which  they  are  permitted  to  consider  it  at  all, 
we  are  unable  to  perceive  any  error  in  the  admission  of 
this  testimony  of  which  the  prisoner  can  complain." 

This  court  furtha*  said ; 

"It  is  admitted  that  such  evidence  should  always  be 
received  with  much  caution.  In  some  cases  it  may  be 
equivocal  and  of  the  lightest  possible  value;  in  others, 
it  may  be  entitled  to  much  weight  Its  value,  of  neces- 
sity, must  be  estimated  by  the  jury.  If  it  is  doubtful 
whether  the  defendant  heard  ot  undei-stood  the  propo- 
sition, to  which  his  silent  assent  is  claimed,  the  jury 
may  determine  it.    The  degree  of  credit  due  to  such 
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tacit  admissiona  is  to  be  estimated  by  the  jury,  undo* 
the  circnmstaiiceB  of  each  case."  See  also  Rice  on  Evi- 
dence, vol.  3,  p.  601. 

Mr.  Wharton  in  his  work  an  Criminal  Law,,Bec.'  696, 
says: 

"Where  a  man  had  full  liberty  to  speak,  and  not  in 
the  course  of  a  judicial  inquiry,  is  charged  wiUi  a  crime 
and  remains  silent,  that  Is,  makes  no  denial  of  the  accu- 
sation by  word  or  gesture,  his  silence  is  a  circumstance 
which  may  be  left  to  the  jury." 

In  Commonwealth  v.  Kenney,  12  Mete.  [Masat]  (S. 
O.,  Amer.  Dec.,  672),  it  was  said  that,  if  the  statement 
is  not  heard  by  the  accused,  <ye  if  being  heard,  he  denied 
it,  or  if  circumstances  existed  at  the  moment.wbich  pre- 
reated  a  reply  or  rendered  a  reply  inexpedient  or  im- 
prt^r,  the  evidence  certainly  is  of  no  valua"  Low  v. 
State,  108  Tenn.,  127,'  128. 

An  analysis  of  these  cases  will  show  (1)  That  when 
the  accusaticm  is  d«iied,  it  is  not  admissible  at  all  as 
an  evidential  fact  and  has  no  probative  effect  whatever. 
(2)  When  the  defendant  stands  mute  in  the  face  of  the 
charge,  that  fact  is  interpreted  aa  a  circumstance  tend- 
ing to  show  guilt,  provided  the  defendant  heard  and  un- 
derstood the  charge,  and  the  situation  of  the  parties  de- 
manded a  denial,  all  of  which  must  be  left  to  the  deter- 
mination of  the  jury.  (3)  That  evidence  of  silent  ac- 
quiescence is  of  a  dangerous  character,  and  must  be  re- 
ceived with  great  caution. 

There  is  not  one  line  in  the  charge  of  the  trial  judge 
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instructing  the  jury  how  th^  should  wed^  and  deter- 
mine the  statement  of  Mrs.  Townea,  nor  was  there  any 
admonition  to  the  jury  of  the  dangerous  character  of 
this  evidence,  and  that  it  Edionld  he  received  with  gr«Lt 
caution.  It  is  the  province  of  the  jury  to  interpret  such 
silence  and  determine  whether  defendant's  silence  wa& 
under  the  circumstances,  excused  or  explained.  In  the 
absence  of  any  instructions  aa.  this  subject,  counsel  tor 
defendants  snbmitted  the  supplemental  requests  marked 
three,  four  and  five. 

The  third  request  was  to  the  effect  that  such  an  accu- 
sation if  allowed  to  pass  unchallenged,  can  only  be 
looked  to  as  a  circmuBtance  tending  to  show  the  guilt 
of  defendant,  and,  as  such,  is  entitled  <»ily  to  sndi 
weight  as  the  jury  might  give  it,  in  view  of  all  the  proof 
in  the  case.  The  refusal  of  Gie  court  to  give  this  request 
was  prejudicial  to  defendant  and  is  reversible  error. 

The  fourth  request  was  to  the  effect  that  if  defendant 
denied  the  statement  of  Mrs.  Townes,  or  if  what  he  said 
at  the  time,  under  all  the  circumstances  of  the  case,  in 
effect  amounted  to  a  denial,  then  the  statement  claimed 
to  have  been  made  by  Mrs.  Townes  is  incompetent  and 
should  not  be  cMisidered  by  you  as  evidence  for  any  pur- 
pose. 

We  do  not  think  this  instruction  should  have  been 
given,  for  the  reason  defendant  did  not  claim  that  he 
had  denied  the  statement  of  Mrs.  Townes,  nor  was  any 
fact  relied  on  by  him  as  amounting  to  a  denial  of  such 
chaise. 
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The  fifth  reqnest  waa  to  the  jaSeet  that  if  the  state- 
ment was  made  in  the  presence  of  the  defendant  and  he 
failed  to  make  any  re^Kmse  to  such  statement,  then  the 
jary  should  consider  whether,  under  all  the  surrounding 
circTunstancefl,  considering  the  grief  and  distress  of  his 
daughter,  a  denial  of  her  statement  was  demanded. 

This  iastmction  should  have  heen  Bubmitted  to  the 
jury  under  the  authorities  already  cited. 

It  is  also  assigned  as  error  that  the  trial  jndge  faUed 
to  instruct  the  jury  aa  to  the  effect  of  defendant's  proof 
as  to  his  good  character. 

It  is  certainly  true  that  the  court  should  hare  given 
the  jury  some  iustructions  on  this  subject — espedally 
in  view  of  the  eicelient  character  proven  by  defendant. 
The  court  correctly  told  the  jury  that  proof  of  good 
character  should  be  looked  to  in  weighing  the  credibility 
of  witnesses  and  that  defendant's  testimony  should  be 
weighed  aa  that  of  other  witnesses,  but  he  failed  to 
charge  that  proof  of  good  character  would  strengthen 
the  presumption  of  defendant's  innocence,  aa  frequently 
held  by  this  court  We  find,  however,  there  was  no  re- 
quest for  further  instructions  on  this  subject 

Reversed  and  remanded. 
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State  v.  Bidlbt  et  al.* 
{Naahville.    December  Term,  1904.) 

1.  OOUHTT  TKUSTXB.  Not  iiuarar  ol  pnblifi  fonda,  UabI* 
fort^ek  ol  dUig«nc)«,  prndsaoe  and  cantloa. 
A  countr  tnistee  Is  not  an  Insurer  of  the  aafetr  ot  public  hmda, 
but  it.  In  Belecting  a  depoaitory,  lie  acta  without  proper  dlU- 
Kesce,  caution,  prudence  and  good  faith,  and  the  fund  le  lost  In 
consequence,  he,  and  the  surety  on  Us  olBclal  hond  are  liable 
therefor. 

Case  cited  and  approved:  State,  for  use,  etc.,  t.  Copeland,  96 
Tenn.,  29$. 

8,  BAJfB.  Same,  Same.  Oaae  in  Judgment. 
A  county  trustee  deposited  public  funds  In  &  new  bank  with  an  au- 
thorised capital  stock  of  125,000,  Of  which  only  |1,100  was  paid 
In,  and  not  more  than  15,000  subscribed.  It  was  a  matter  of 
common  Information  that  the  hanh  selected  was  of  question- 
able standing,  and  the  trustee  was  warned  by  his  friends  that 
It  was  unsafe,  and  that  the  public  funds  should  not  be  put  Into 
It.  In  making  the  deposit  the  trustee  secured  to  blmself  a  per- 
sonal beneSt  In  that  the  bank  paid  the  premium  to  the  Guaranty 
Co.  for  making  bis  bond,  and  paid  one-half  the  salary  ot  his 
deputy.  The  trustee  could,  and  doubtless  did,  know  the  facts, 
but  relied  upon  what  be  deemed  the  honesty  of  the  management. 
Ther«  were  other  banks  of  ample  solvency  and  reputable 
standing  In  the  community  In  which  he  could  have  safely  kept 
the  money. 

ffsid,  that  the  estate  ot  the  trustee,  and  the  surety  on  his  bond, 
are  liable  for  the  public  funds  thus  deposited  by  him  that  were 
lost  by  the  failure  of  the  bank. 

*Am  (D  llabilitv  on  oflScial  bond  for  lo»  of  moiUT  bj  fkiltm  of  bank,  (ca  note  10 
WilBD  T.  People  (Coloj,  BLR.  A.,  MB. 
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8.  BAKB.  Hot  relaftaed  by  adoption  of  report  of  aaccaMor  abow- 
ia;  wnm  dna  Irom  failad  bftnk. 
A  report  made  to  the  county  court  by  the  Baccessor  ol  a  deceas- 
ed truHtee,  the  object  of  wblch  -waa  to  show  what  fundB  came 
to  his  lianda  as  such  succeBeor,  and  vhlch  was  spread  on  the 
minuteB  of  the  court  hy  a  decree  reciting  that  It  was  "read, 
approved  and  adopted,"  does  not  operate  aa  a  aettlement  with, 
and  a  releaBe  of,  the  estate  of  tbe  deceased  trustee  for  snins 
shown  by  said  report  to  be  due  from  an  InsolTont  bank  In  vhlch- 
tbe  deceased  trustee  had  deposited  public  funds. 

4.  BTAXB  BSVJfNUE  AOENT,  Kay  maintain  suit  In  name  of 
State  tor  use  of  oonnty  against  trustee  and  his  aoratr  for 
county  funds, 
A  state  revenue  agent  may  properly  bring  suit  In  the  name  of 
tbe  State,  for  the  use  of  tbe  county,  to  recover  of  the  county 
trustee,  and  the  surety  on  his  bend,  county  funds  Improperly 
deposited  by  such  trustee  in  an  Insolvent  bank. 

Case  cited  and  approved:    State,  for  use.  etc.,  v.  Kelly,  111  Tenn., 
Bit. 

6.  SAHX.  Tees  sboald  be  fixed  by  court  at  reasonable  amonnt. 
The  statute  autborlilng  atate  revenue  agents  to  proaecute  suits 
to  recover  revenue  due  the  State  and  counties  does  not  arbit- 
rarily fix  the  amount  of  the  tees  of  tbe  revenue  agent  and  his 
attorneys,  and  such  fees  should  be  determined  by  the  court  at 
a  reasonable  amount 

6.  TBUBTBB'B  00H1CI88I0NB.  Kay  be  applied  to  reduce  Uar 
bili^  (rf  deceased  trustee  for  comtty  lands. 
Where,  a  trustee  la  held  liable  for  county  funds  deposited  by  him 
In  an  insolvent  bank,  It  Is  proper  to  apply  commlsslooa  earned 
by  tbe  truatee  t>etween  the  time  of  the  failure  of  the  bank  and 
his  deatb  to  reduce  the  amount  of  the  llabtUty  of  hfs  estate 
and  his  surety. 
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FROM  WILLIAMSON. 


Appeal  ftH>m  the  Chancery  Court  of  WilliamBon  Coun- 
ty.— John  Allison,  ChancellOT. 

Hbndebson  &  Bbbbt  and  Taos.  B.  Johnson,  for  Wil- 
liamson County. 

B.  N.  BiCHABOSON,  for  estate  of  W.  T.  Bidl^. 

BoTD  &  McNbillt  and  John  J.  Vbetebbs,  for  Fidelity 
&  Gnaranty  Co. 

Mb.  JusnoB  Wilkes  delivered  the  c^lnion  of  the 
Court. 

This  is  a  bill  to  hold  W.  T.  Ridley,  trustee  of  William- 
son county,  and  the  United  States  Fidelity  &  Gnaranty 
Cconpany,  his  snrefy,  liable  for  coanty  funds  deposited 
in  an  insolvent  bant  by  the  trustee,  and  thus  lost  to  the 
county. 

The  chancellor,  after  a  large  mass  of  proof  had  been 
tak«i,  held  the  estate  of  Bidley  and  the  company,  aa  his 
surety,  liable  for  the  funds,  and  for  reasonable  fees  to 
the  state  revenue  agent,  who  brought  the  suit,  and  his 
attorneys,  and  declined  to  find  liability  for  a  penalty  of 
one  per  cent,  per  day,  asked  for  in  the  bill. 

Upon  a  reference  to  the  master,  he  reported  that  tiie 
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amount  for  which  Ridlej  and  his  saretj  were  liable  was 
$13^05.91,  and  that  the  allowance  to  the  revenae  agent 
and  his  attorneys  should  be  seven  and  one-half  per  cent, 
each  on  the  amount  recovered,  and  for  these  amounts 
judgment  was  rendered,  fitMU  which  both  parties  ap- 
pealed. 

The  court  of  chancery  appeals  affirmed  the  decree  of 
the  dumcellor,  and  gave  judgment  for  ^13,658.51  tor  the 
bea^t  of  the  county,  and  fl,024.38  for  the  revenue 
ag^it,  for  use  of  the  State,  and  a  like  sum  of  f  1,024.38  as 
fees  f(w  his  attorneys,  and  against  defendants,  for  all 
the  costs  of  the  appeal,  and  the  cause  was  directed  to  be 
remanded  to  be  further  proceeded  with. 

From  this  decree  both  parties  have  appealed  to  this 
court,  and  have  assigned  errors. 

The  court  of  chancery  appeals  properly  held  that  the 
liability  of  the  defendants  should  be  measured  by  the 
rules  announced  in  State,  use,  etc.,  v.  Copeland,  96 
Tenn.,  296,  327,  34  S.  W.,  427,  31  L.  R.  A.,  844,  54  Am. 
St,  840,  when  applied  to  the  facts  of  this  case;  in  sub- 
stance, that  the  trustee  was  not  an  insurer  of  the  safety 
of  the  public  funds,  but  was  liable  if  he  acted  without 
proper  diligence,  caution,  prudence,  and  good  faith,  and 
the  fund  was  lost  in  consequence,  and  that  such  dili- 
gence, caution,  and  prudence  must  be  exercised  in  se- 
lecting a  depository  for  the  public  funds. 

That  court  reports  that  it  was  matter  of  common  in- 
formation that  the  bank  selected  was  of  questionable 
standing,  and  that  the  trustee  was  warned  by  his  friends  ' 
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that  it  was  unsafe,  and  that  pobtic  funds  should  not  be 
put  into  it ;  to  which  he  replied  that  it  was  nobody's  bnsi* 
n^s,  as  he  had  made  a  g^ood  bond ;  that  in  mating  the 
deposit  he  secured  to  himself  personal  benefit,  in  that 
the  bank  paid  the  premium  due  from  him  to  the  guaranty 
company  for  making  his  bond,  and  on&half  the  salary 
of  his  deputy ;  that  the  capital  stock  of  the  bank  was  an- 
thM'ized  to  be  f  25,000,  but  only  f  1,100  was  ever  paid  in, 
and  not  more  than  $5,000  was  ever  sabscribed.  It  was  a 
new  bank ;  started  in  business  about  the  time  Ridley  was 
elected  trustee,  and  he  could,  and  doubtless  did,  know 
the  facts,  but  relied  upon  what  he  deemed  the  honesty  of 
the  management.  There  were  other  banks,  of  ample  sol- 
vency and  reputable  standing,  in  Franklin,  in  which  he 
could  have  safely  kept  the  mon^. 

That  court,  summarizing,  says :  Mr.  Ridley's  admin- 
istrator and  security  could  not  rely  upon  the  fact  that 
Ridley  was  honest,  and,  in  his  confiding  nature,  believed 
the  bank  to  be  safe,  as  it  was  not  so  considered  by  well- 
informed  men  in  business  circles  in  the  community;  and 
this  he  knew,  or  could  have  known  in  the  exercise  of  that 
diligence,  caution,  and  prudence  required  by  law. 

We  think  the  court  of  chancery  appeals  and  chancellor 
were  eminently  correct  in  holding  Ricfley's  estate  and 
his  surety  liable  under  the  facts  found  by  them. 

It  is  said,  however,  that  after  the  failure  the  county 
court  settled  with  the  trustee  or  his  successor,  and  re- 
leased him  from  all  liability. 

This  defense  was  not  set  up  in  the  pleadinga 
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The  fact  of  the  allied  release  and  settlement  came 
into  the  record  in  this  way : 

After  Ridl^'s  death  his  deputy  was  appointed  his  snc- 
cesBor  by  the  county  court,  and  submitted  a  report  to 
the  court,  whose  object  was,  as  found  by  the  court  of 
chancery  appeals,  to  show  what  funds  came  to  his  hands 
as  such  successor. 

It  does  not  appear  that  Ridley's  administrator,  or  any 
one  representing  his  estate,  was  a  party  to  tJiis  report, 
or  had  anything  to  do  with  it. 

lo  this  report,  Robinson,  the  successor,  charged  up 
Ridley  with  proper  amounts,  and  gave  htm  credit  for 
warrants  paid  for  uncollected  taxes,  for  commissions, 
and  for  amount  due  from  the  Citizens'  Bank  &  Trust 
Company,  and  for  the  cash  turned  over  to  him ;  and  this 
report  was  spread  upon  the  minutes  of  the  court,  with 
its  approval,  October  term,  1902.  The  decree  spreading 
it  on  the  minutes  recites  that  it  was  "read,  approved,  aod 
adopted." 

McFarland,  an  expert,  exhibited  a  copy  of  this  report 
to  his  deposition,  which  was  taken  afterwards,  and  in 
this  way  it  was  embraced  in  the  record;  but  it  was  never 
set  ap  or  relied  on  as  a  release  in  any  pleading,  but  the 
defense  was  that  Ridley  kept  his  books  correctly,  made 
r^nlar  settlements  and  reports,  which  were  approved, 
and  that  the  county  authorities  knew  where  he  kept  the 
funds,  and  the  auditing  committee  approved  his  ac- 
connts,  tiiat  he  was  dected  a  second  term  to  his  office, 
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and  and^  his  administration  the  value  of  warranta  on 
the  conntj  was  brought  op  to  par,  and  that  Gaa  estopped 
the  coanty  to  maintain  this  snit 

'Without  paBsing  upon  other  matters  <rf  contrition  in 
r^;ard  to  this  pap^  or  r^wt,  we  quite  agree  with  the 
court  of  chancery  appeals  that  it  was  never  intended  as 
a  settlement  with  Ridley  or  a  release  of  his  estate  from 
liability,  bat  it  was  simply  a  statement  to  show  what 
amounts  went  into  the  hands  of  Robinson,  his  successes. 

Very  soon  afto*  it  was  filed  and  received,  and  approv- 
ed by  the  court,  it  approved  the  action  of  the  couniy 
judge  in  joining  in  this  suit  with  the  revenue  agent;  and 
it  is  very  evident  that  no  one  Uien,  or  while  the  suit  was 
prading  below,  imagined  that  this  was  a  settlement  and 
rdease. 

After  this  report  was  made,  the  commissions  dne  to 
Ridley  were  claimed  by  the  county  to  go  on  his  indebted* 
nem.  They  were  also  claimed  by  Ridley's  administrabw 
and  by  agreement  were  paid  into  this  case,  and  decreed 
by  the  chancellor  to  the  credit  of  the  county.  No  claim 
was  then  made  that  there  had  been  a  settiement  with  and 
release  of  Ridley. 

We  think  the  finding  of  the  court  of  chancery  appeals 
on  this  feature  of  the  case  is  entirely  correct  both  aa  to 
the  purpose  and  effect  of  this  r^>ort 

We  think  the  court  of  chancery  appeals  pn^rly  di»- 
1  posed  of  the  exceptions  to  the  evidence  offwed,  and  it  is 
not  necessary  to  go  into  detail  on  this  feature  of  the  case. 

The  suit  was  pr(^»-ly  brought  by  the  state  levoiae 
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agent,  and  joined  in  by  the  county.  State,  use,  etc.,  v. 
Kelly,  ill  Tenn.,  583,  82  8.  W.,  311. 

We  are  entirely  content  with  the  fees  allowed  the  rev- 
enue agent,  and  also  thoee  allowed  his  atbnmeys.  The 
Btatnte  does  not  arbitrarily  command  the  amount  of  the 
fe^  and  it  ahoold  be  fixed  at  a  reasonable  amount 

We  think,  also,  the  commls^ons  earned  between  the 
failure  of  the  bank  and  the  death  of  Ridley  were  properly 
applied  to  reduce  the  amount  of  Bidl^s  liability  in  his 
favor  and  in  favor  of  his  surety. 

Upon  the  whole  case,  we  see  no  error  in  the  decree  of 
the  court  of  chancery  appeals^  and  It  is  affirmed. 
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State,  est  rel.  Lattueb,  v.  Boahd  Of  Inspectoes. 

(Nashville.    December  Term,  1904.) 

L.     KAHSAMU8.    Bendarod  aiuiea«MMr7  by  indactioa  of  ralator 
iato  offlo*,  vhea. 

Farthw  proceedings  on  a  petition  for  mandamus  agafnst  the 
governor,  secretary  ot  state,  and  attorney-general,  conBtitutlng 
the  board  erf  Inspectors  of  elections,  to  reunlre  tbem  to  compare 
the  vote  and  declare  the  result  of  an  election  for  joint  repre- 
sentative, are  rendered  unnecessary  and  Improper,  so  far  as 
the  merits  of  the  controversy  are  concerned,  by  the  induction 
into  office  of  the  relator,  pending  the  trial  ot  the  case  In  the 
supreme  court. 
9.     BA1CB.    Will  not  lie  against  governor  in  taoj  case. 

The  governor  of  the  State  constitutes  one  of  the  co-ordinate  de- 
partments of  the  government,  and  he  cannot  be  compelled  by 
mandamus  to  perform  any  act  wblcb  devolves  upon  blm  as  gov- 
ernor. He  may  be  appointed  by  the  legislature  to  act  upon  any 
board  created  by  It,  whether  the  act  to  be  performed  is  min- 
isterial, executive  or  political,  but  in  acting  upon  such  board 
he  does  not  denude  himself  of  his  Independent  position  as  chief 
executive  of  the  State,  and  it  Is  optional  with  him  whether  ha 
will  serve  or  not  He  can  not  be  coerced  in  the  performance 
of  any  itity  imposed  upon  him  by  the  mandate  ot  any  court. 

Cases  cited  and  approved:    Turnpike  Co.  v.  Brown,  8  Baxt,  430; 
Bates  V.  Taylor,  87  Tenn.,  319;   and  cases  from  other  States 
cited  on  pages  S19  and  SZO. 
I.    STAIUTOST  BOABSB.    Kajorit^  of,  cannot  act  oaleu  so 
provided  by  statute. 

In  the  absence  of  a  provision  tn  the  law  creating  the  board  of  in- 
inspectors  of  elections,  that  a  majority  may  act,  the  secretary  ol 
state  and  attorney-general  cannot  perform  the  duties  of  the 
board  except  In  conjunction  with  the  govsmor. 

Case  cited  and  approved:    Carroll  r.  Alsup,  107  Tenn.,  257. 
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ft.    BAHB.    ttuMrtion  n 
Tb«  qneatlon  Is  reversed  and  not  decided  as  to  wbetber  tlie  sec- 
retary of  the  state  and  attomey-general  may  be  compelled  by 
mandamus  to  do  any  official  act  Imposed  by    the  leglalature  as 
members  of  a  board. 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
— John  Allison^  Chancellor. 

Harb  &  BuEBow,  for  relator, 

Atiobnbx-Obneeal  Catbs^  for  the  board  of  iDspectors. 

Mb.  Jubtigb  Wilkes  delivered  the  opinion  of  the 
Court. 

This  ia  a  bill  for  mandamus  to  compel  the  governor, 
secretary  of  state,  and  attorney-general,  constituting  the 
board  of  inspectors  of  electiom^  to  compare  the  vote  for 
joint  representative  in  Hawkins  and  Sullivan  counties 
in  the  last  election,  and  to  declare  the  person  receiving 
the  highest  number  of  votes  duly  elected. 

The  defendants  to  the  bill  appeared  by  the  attorney- 
general  of  the  state,  and  demurred  to  it,  and  also  moved 
to  quash  the  alternative  writ  of  mandamus,  because  the 
chancery  court  was  without  jurisdiction  to  grant  the  re- 
lief sought,  and  had  no  power  to  coerce  said  officials,  or 
either  of  them,  ip  the  performance  of  the  duties  imposed 
by  law  upon  th^u. 
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Both  the  deannrrer  and  the  motion  to  qaash  were  oirex- 
mled,  and  the  defendants  excepted. 

An  answer  was  thereupon  filed,  which  waii  demnrred 
to  by  the  r^ator,  because  (1)  it  did  not  «et  oat  any  real 
reamn  why  the  hoard  of  iD^>ectMii  should  not  cconpare 
the  rote  and  declare  the  reeolt,  and  (2)  because  the  pa- 
pers whidi  were  exhibited  with  and  made  a  part  of  the 
answer  were  not  election' retams,  and  coald  not  be  con- 
sidered by  the  board  for  any  purpose. 

The  chancellor  sustained  the  demnrrer,  and  decreed 
that  a  peremptory  writ  of  mandamus  issue^  requiring 
the  defendants,  as  a  board  of  inspectors,  to  compare  the 
rote,  and  declare  the  result  of  the  election. 

The  defendants  prayed  and  were  granted  an  appeal, 
and  have  assigned  errors. 

Before  the  case  was  reached  for  trial  in  tills  conrt, 
the  relator  was,  hy  the  house  of  representatiyes,  declared 
elected  joint  representative  for  the  counties  oi  Hawkins 
and  SuUivan,  and  was  inducted  into  office,  and  has  taken 
his  seat  as  such  joint  representatiye. 

Farther  proceedingg  in  the  mandamus  case  are  there- 
fore wholly  nnnecessary  and  imprc^ter,  so  far  as  the  mer- 
its of  the  controfersy  are  concerned ;  and  it  cmly  remains 
to  dispose  of  the  costs  which  have  accrued  in  the  proceed- 
ing. 

We  are  of  (pinion  ttiat  ndtha  the  chancoy  court  nw 
this  court  has  any  jurisdiction  or  power  to  grant  the 
mandamus  prayed  for  against  the  defeaidants  in  this 
case. 
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The  gorentor  of  the  State  constitntefl  one  of  the  co- 
ordinate  departmeota  of  the  government,  and  he  cannot 
be  compelled  by  mandanms  to  perform  any  act  which  de- 
YOlves  npon  him  as  governor. 

The  legislatore  maj  appoint  or  name  him  to  act  upon 
any  board  created  by  it,  bnt  It  is  optional  with  him 
whether  he  will  serve  ot  not. 

If  he  does  serv^  his  action  is  entirely  optional;  and  he 
cannot  be  coaxed  by  the  courts. 

In  acting  npon  such  board  he  does  not  denude  himself 
of  his  high  and  independent  position  as  chief  ezecutiTe 
of  the  State  and  the  head  of  that  department. 

And  this  is  true  whether  the  act  to  be  performed  is 
ministerial,  wcecotive,  op  political.  Turnpike  Company 
V.  Brown,  8  Bait,  490,  35  Am.  Rep.,  713 ;  Batea  v.  Tay- 
lor, 87  Tenn.,  319, 11  8.  W.,  266,  3  L.  R.  A.,  316. 

He  is  not  subject  to  the  mandate  of  any  court 

No  court  can  coerce  him.  No  court  can  imprison  him 
for  failing  to  perform  any  act,  or  to  obey  any  mandate 
of  any  court. 

This  holding  is  in  accord  with  that  of  other  courts  in 
other  States,  though  the  contrary  is  held  in  some  cases 
in  r^ard  to  ministerial  acts.  6  Am.  &  Eng.  Ency.  Law, 
1015, 1016;  Sovey  v.  State,  127  Ind.,  588,  27  N.  E.,  175, 
11  L.  B.  A.,  763,  22  Am.  St  Rep.,  663;  People,  ex  rel.,  v. 
Governor,  29  Mich.,  320,  18  Am.  Rep.,  89;  HatoUm  v. 
Governor,  1  Ark.,  570,  33  Am.  Dec.,  346;  In  re  Dennett, 
32  Me.,  508,  54  Ain.  Dec.,  602;  State  t.  Warmouth,  22 
La.  Ann.,  1, 2  Am.  Rep.,  712;  State  v.  Warmouth,  24  La. 
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Ann.,  351, 13  Am.  R^.,  126;  State  T.  Board,  etc.,  42  La. 
Ann.,  647,  7  South.,  706,  8  Sonth.,  677 ;  Mauran  v.  Smith, 
8  R.  I.,  192,  5  Am.  Rep.,  564;  Vickaburg,  etc,  R.  R.  Co. 
V.  hoicry,  61  MiBB.,  102,  48  Am.  Rep.,  76;  State  v.  Gov- 
ernor, 25  N.  J.  Law,  331 ;  State  v.  Drew,  17  Fla.,  67 
People  T.  BiascU,  19  HI.,  229,  68  Am.  Dec.,  591;  PeopU 
T.  Yates,  40  III.,  126;  Peoph  v.  Cullom,  100  lU.,  472 
Turnpike  Go.  v.  Brown,  8  Bast,  490,  35  Am.  Rep.,  713 
Bates  V.  Taylor,  87  Tenn.,  319, 11  S.  W.,  366,  3  L.  R.  A. 
316;  State  y.  Tottms,  8  Ga.,  360;  BouHon,  etc.,  Ry.  Co. 
T.  Randolph,  24  Tex.,  317;  Appeal  of  Hartranft,  85  Pa. 
433,  27  Am.  Rep.,  667 ;  Miasmippi  v.  Johnson,  i  Wall. 
475, 18  L.  Ed.,  437. 

Whether  the  secretary  of  the  state  and  attorney-gen- 
eral may  be  compelled  by  mandamus  to  do  any  official 
act  imposed  by  the  lepslature  as  members  o(  a  board, 
we  need  not  decide. 

Under  this  act  they  could  only  sit  and  p«*fonn  their 
duties  as  a  board  in  conjunction  with  the  govemor.  They 
cannot  act  without  the  governor.  The  law  creating  the 
board  ma^es  no  proTision  that  a  majority  may  act,  and 
in  the  absence  of  such  provision  no  action  can  be  taken, 
except  by  the  entire  board  participating  in  it.  Carroll  v. 
Alaup,  107  Tenn.,  257,  271,  273,  64  S.  W.,  193. 

Without  going  further  into  matters  set  up,  we  are  of 
opinion  that  the  defendants  could  not  be  coerced  wr  com- 
pelled in  this  action  to  do  what  was  demanded  of  them- 

This  being  so,  the  petitioner's  bill  is  dismissed;  and  he 
is  taxed  with  all  the  costs  of  the  caase. 


6  Gates]  DECEMBER  TERM,  1904. 


HcOresor  et  nx.  r.  Olll. 


MoGebgob  et  uic.  v.  Gill. 
{Nashville.    December  Twrm,  1904.) 

1.  OOlCXOSr  OABBIEA.    Who  iM, 

A  common  carrier  of  paBBengers  Is  one  who  undertakes  for  blre 
to  carry  all  paesengers  Indifferently  who  mar  apply  for  pass- 
age, and  to  constitute  one,  a  commoQ  carrier.  It  Is  necessary  that 
he  should  bold  himself  out  to  the  community  as  such. 

Case  ctted  and  approved:  K.  &  C.  R.  R.  Co.  r.  Messlno,  1  Sneed, 
220. 

2.  SAKE.     Livery-stable  keeper  Is  not. 

A  Itvery-stable  keeper  who  lets  his  conveyances  for  hire,  either 
with  or  wltlioat  drivers,  as  occasional  demands  are  made  upon 
him  by  his  cuatomerB,  Is  not  a  common  carrier,  but  a  private 
carrier  for  hire,  and  the  extent  of  his  obligation  Is  to  exercise 
that  degree  of  care  and  skill  in  the  selection  of  the  vehicle  and 
team  which  he  letB,  and  of  the  driver  which  he  sends  in  charge, 
that  a  prudent  man,  having  due  regard  (or  his  social  relations, 
would  bestow  on  such  a  mattw. 

Case  cited  and  dlBtlngulshed :  Lawrence  v.  Hudson,  12  EeiEk., 
671. 


PROM  MONTGOMERY. 


Appeal  from  the  Circuit  Court  of  Montgomery  Coun- 
ty.— B.  D.  Bell,  Judga 

Daniel  &  Daniel  aud  Leech  &  Ponder,  for  McGr^or 
et  ux. 

Michael  Savagb  and  Dancs  Fobt,  for  Gill. 
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AfB.  Chibp  Justice  Bb&sd  delivered  the  (^inicm  of  the 
Court 

Thig  is  an  action  to  recover  damages  for  peraraial  in- 
juries sustained  by  Mrs.  McGregM*.  The  trial  resulted 
in  a  TOHlict  and  jndgm^it  in  favor  of  the  defendant  in 
the  coart  below,  and  the  plaintiffs  have  appealed. 

The  defendant  Oill  was  a  livery^table  keep^  in  the 
city  of  Clarksvilla  In  August,  1902,  he  was  called  upon 
by  Mr.  Tyler,  of  that  city,  who  stated  to  him  that  his 
sister-in-law,  Mrs.  Draughon  and  her  son,  with  a  young 
lady  companion,  were  upon  a  steamboat  which  was 
stranded  in  the  river  some  thirty  miles  above  Clarksville, 
and  he  a^ed  the  defendant  in  error  to  furnish  a  wagon 
and  a  driver  to  go  for  thnn  and  their  baggage,  and  bring 
them  through  the  country  into  the  city.  Oill  OHisented 
to  do  so,  and  thereupon  Mr,  Tyler  selected  the  CMivey- 
ance,  and  asked  that  it  be  sent  under  the  charge  of  a 
white  driver,  as  he  thought  it  probable  these  ladira 
would  desire  to  come  through  the  country  at  night,  and 
he  thought  it  would  be  safer  for  them  to  be  with  a  white, 
than  with  a  negro,  driver.  To  this  Gill  replied  that  his 
drivers  were  negroes,  but  that  in  an  emerg^icy  he  was 
in  the  habit  of  employing  one  Hatcher,  and  asked  Mr. 
Tyler  whether  the  employment  of  Hatcher  for  this  drive 
would  be  acceptable  to  him.  Mr.  Tyler  agreed  that  it 
would  be.  Putting  the  wagon  vmAer  the  charge  of  Hatch- 
er, Gill  started  it  to  the  point  on  the  river  opposite  to 
the  sandbar  on  ^hich  the  boat  was  lodged,  which  point 
waa  reached  about  six  o'clock  in  the  eveoiog.     Mrs. 


6  CateB]  DGGEMBEB  TERM,  1904.  523 

» 

HcOregor  «t  ox.  t.  QllL 

Dranghon,  at  whose  instance  the  conrejance  had  been 
sent,  invited  Krs.  McOr^or,  who  waa  one  of  tiie  paasen- 
gen  on  the  boat,  together  with  othero,  to  take  aeats  in 
the  conveyance,  and  go  in  it  to  Clarkfivllle.  Thia  invita- 
tion was  accepted.  The  baggage  was  loaded  into  the  wag- 
mi,  and  MiB.  McGregor  and  others  took  aeats  in  it  Un- 
der the  direction  of  these  parties  Hatcher  at  once 
started,  dnring  the  night,  on  his  retnm  trip  to  Clarka- 
viUe  On  his  way  back,  at  a  point  where  there  was  c(m- 
siderable  depression  in  the  road,  by  apparently  careless 
driving  the  wagon  was  overturned,  and  Mrs.  McGregor 
was  seriously  injured.  For  this  injury  the  preset  suit 
was  instituted. 

The  record  shows  that  Hatcher,  the  driver,  was  well 
known  and  esteemed  in  the  community  of  Clarksville; 
but  that  he  was  regarded,  not  only  by  GiU,  hut  by  others 
who  had  the  best  (^portunil^  of  being  acquainted  with 
his  character  and  habits,  as  an  unusually  safe  and  trusty 
drivw. 

Under  these  facts  we  know  of  no  principle  which 
would  authorize  the  maintenance  of  this  action.  The 
defendant  in  error  was  not  in  any  sense  a  common  car- 
rier. To  the  contrary,  he  was  clearly  a  private  carri^ 
for  hire,  and  as  such  the  extent  of  his  obligation  was  to 
exercise  that  degree  of  care  and  skill  in  the  selection 
of  the  vehicle  and  team  which  he  let,  and  of  the  driver 
he  sent  in  chai^  which  a  prudent  man,  having  due  re- 
gard for  his  social  relations,  would  bestow  in  such  a 
matter.    This  court,  in  N,  S  C.  R.  R.  Co.  v.  Mesaino,  1 
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Sneed,  220,  approved  as  aound  the  following  chai^  ot 
the  circuit  jadge  in  that  case :  "A  common  carrier  of 
passengers  is  one  who  undertakes  for  hire  to  carry  all 
perBOns  indifferently  who  may  apply  for  passage.  .  .  . 
To  coustitote  one  a  common  carrier  it  is  necessary  that 
he  ^ould  hold  himself  out  to  the  community  as  such." 
This  definition  is  in  strict  accord  with  the  t^  as 
found  in  volume  6,  p.  531,  Gyc,  and  Hutchinson  <» 
Carriers,  48 ;  Story  on  Bailments,  section  495 ;  Thompson 
on  N^ligence,  vol.  3,  section  2537;  and  Hale  on  Bail- 
ments and  Carriers,  489.  And  it  necessarily  excludes 
a  livery-stable  keeper,  who  lets  for  hire  his  conveyances, 
either  with  or  without  driver^  as  occasional  demands 
are  made  apon  him  by  his  custcMmers.  As  was  said  by 
the  circuit  judge  in  the  course  of  his  chai^  in  t^e  Mea- 
sino  case,  above  quoted  from :  "It  Is  not  every  carrying 
of  passengers  for  hire  that  constitutes  a  party  a  common 
carrier.  A  party  having  the  conveniences  for  carrying 
persons  may  in  some,  (Mr  perhaps  in  many,  cases  carry 
passengers  tor  hire,  when  done  at  t^e  instance  of  the 
passengers,  and  f(»-  theiraccommodation,withoutincurr^ 
ing  the  responsibilities  of  common  carriers." 

The  present  case  bears  no  likeness  to  that  of  Lawrence 
T.  Hudson,  12  Heisk.,  671,  relied  on  as  aothority  by 
the  plaintiff  in  error.  In  that  case  the  defendant  was 
the  owner  of  a  line  of  omnibuses  running  from  Nashville 
to  Edgefield,  holding  himself  out  to  the  public  as  ready 
and  willing  to  carry  for  hire  all  persons  who  offered 
themselves  as  passengers.    This  owner  wa£^  apon  all  the 
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authorities,  a  common  carrier,  and  was  properly  held 
to  the  full  limit  of  liability  imposed  upon  one  so  engaged. 

Upon  the  undisputed  fact  in  the  record  that  Gill  ex- 
ercised reasonable  prudence  in  the  selection  of  the  driver 
of  the  wagon,  he  was  not  liable,  even  if  n^ligent  driving 
occasioned  the  injury  of  which  plaintifFB  complain. 

Judgment  Is  ai&rmed. 
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Gahbison  et  al.  v.  Tbottbb, 
(Nashville.    Decranber  Term,  1904.) 

OOBTS.  Eqnitab^  Bdftutod  irh«n  naithar  is  "ntooouCnl 
party."    Oaaa  In.  ]ndenuut. 

Plaintiff  recOTered  &  Jadgment  before  k  Jnotlce  ot  the  peace 
BCKlnst  defendant,  for  one  hundred  dollars  antf  all  oosts,  and 
defendant  appealed  to  the  circuit  court,  where  there  waa  a  trial 
it  wroo  In  wUcb  plaintiff  recOTOred  a  Judgment  fOr  112.76  and 
costs  asalnst  defendant.  On  motion  of  defendant  to  retaz  Uie 
coete,  the  circuit  court  adjudged  the  coeta  accrued  before  the 
Justice  of  the  peace  agalnBt  the  defendant,  and  the  coats  ac- 
crued on  the  appeal  and  In  the  circuit  court  acalnst  the  plain- 
tiffs, from  which  judgment  as  to  oosta  plalntlfle  appealed; 

Ee}i,  (1>  Tliat  neither  party  was  successful  within  the  mean- 
ing <a  the  Code  provision  that  the  successful  partr  shall  be  entl- 
Ued  to  full  costs,  and, 

(2)  That  the  circuit  court  exerdoed  a  sound  discretion  In  mak- 
ing an  equitable  adjustment  of  the  costs,  and  In  conformltr 
with  the  requirementE  ot  the  Code  that  the  law  of  costs  shall  be 
construed  remedlallr,  and  not  as  a  penal  law. 

Code  cited  and  coiutrued:  seed  493S,  4S61,  4S62  (8) ;  sees.  S9S1, 
3944,  3945  (M.   ft  V.);  sees.  3197,  3219,  3220    (18G8). 

Cases  dted  and  approved:  Farham  t.  Olbbs,  IS  Lea,  296;  Wil- 
liams V.  Cosby,  2  Helsk.,  G44;  Schoouoven  t.  StUlman,  S  Shan. 
Tenn.  Cas.,  B74. 


FROM  QILsa. 


Appeal   from   the   Circuit   Court   of  Giles  Coon^. 
— Sam  HoutlNO,  Jadge. 
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Sthelb  &  EsLiGK,  for  Garrison  et  al. 
Flotjenot  Rivebs  and  Ben  Childbbs,  for  Trotter. 

Mr.  JusnoB  MoAlisteb  delivered  the  opinion  of  the 
Court. 

The  only  question  presented  on  this  record  is  the  tax- 
ation of  coats.  The  suit  was  originally  commenced  be- 
fore a  justice  of  the  peace  for  Giles  county  to  recover 
damages  for  the  use  and  occupation  for  1903  of  certain 
land  belonging  to  plaintiffs.  The  trial  resulted  in  a 
judgment  in  favor  of  the  plaintiffs  against  defendant  for 
9100  and  costs.  The  defraidant  alone  appealed  from 
this  judgment  to  the  circuit  court  of  Giles  county,  where 
the  cause  was  tried  on  February  4,  1904,  before  the  cir- 
cuit judge  and  a  jury,  resulting  in  a  judgment  in  favor 
of  the  plaintiffs  for  f  12.75  and  aU  costs  against  defend- 
ant 

It  was  conceived  by  counsd  for  defendant  that  his 
elicit  had  been  the  successful  party  on  the  appeal,  inas- 
much as  plaintiffs  had  recovered  a  smaller  judgment 
in  the  circuit  court  than  that  rendered  hy  the  justice.  Ac- 
cordingly a  motion  was  submitted  on  behalf  of  defendant 
to  tax  the  plaintiffs  with  the  costa  of  the  appeal.  The 
circuit  judge  sustained  defendant's  motion,  and 
adjudged  all  of  the  costs  that  accrued  before  the 
justice  of  the  peace  against  the  defendant,  and  all  of  the 
costs  of  the  appeal  and  all  the  costs  that  accrued  in  the 
circuit  court  against  the  plaintiffs. 
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The  first  queetioa  preeented  on  the  appeal  of  the  plain- 
tiffs is  wheth«:  the  defendant^  who  alone  appealed  from 
the  judgment  of  the  justice  of  the  peace  to  the  circuit 
court  and  succee<led  there  in  reducing  the  amount  of  the 
judgment,  is  the  successful  party  under  the  statute,  and 
therefore  entitled  to  costs. 

It  is  insisted  on  behalf  of  the  plaintiffs  that  they  w&re 
t^e  successful  parties  to  the  suit,  and  under  the 
statute  are  entitled  to  fall  costs  against  the  defendant. 
Their  insistence  is  based  upon  the  pn^msition  that  they 
recovered  a  jui^ment  before  the  justice  of  the  peace  for 
$100,  and  did  not  appeal,  but  defendant  did  appeal,  and 
the  trial  in  the  circuit  court  was  de  novo,  and  tliere  the 
plaintiffs  again  recovered  a  judgufent  tar  |12.75. 

It  is  further  insisted  that  defendant  did  not,  before  or 
after  the  commencement  of  the  suit,  tender  plaintiffs 
any  amount  whatever  in  settlement  of  their  demand,  and 
hence  must  be  onerated  with  all  the  costs  incident  to  any 
recovery  by  plaintiffs. 

The  question  presented  is  one  of  first  imprrasion  in 
this  State,  so  far  as  we  are  advised  by  any  published 
opinion  of  this  court  It  Is  well  settled thataplaintlff  who 
recovers  a  judgment  before  a  justice  of  the  peace  and 
fails  on  appeal  to  the  circuit  court  to  increase  his  judg- 
m^t  is  not  a  successful  party  in  the  sense  of  the  statute, 
and  is  onerated  with  all  the  costs.  Parham  v.  Cf*bhs, 
16  Lea,  296;  Williama  v.  Cosby,  2  Heisk.  644. 

It  may  be  conceded  that  if  the  defendant,  on  the  trial 
before  the  justice  of  tlie  peac^  had  tendered  the  sum  of 
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fl2.75  adjudged  against  him  oo  the  trial  is  the  circait 
court,  he  would  have  been  in  an  attitnde  to  make  this 
question,  since,  if  the  plaintiffs  failed  to  accept  his  trai- 
der,  there  was  no  recourse  left  to  the  defendant  but  to 
pray  an  appeal  and  prosecute  his  fmit  In  the  circuit 
court.  In  this  case,  however,  no  tender  was  made  before 
the  justice  of  the  peace,  and  the  defendant,  without  ad- 
mitting any  liability,  appealed  from  the  judgment  of  the 
justice  of  the  peace,  and  thereby  forced  the  plaintiffs  to 
litigate  with  him  in  the  circuit  court  over  the  entire 
amount  involved.  It  cannot,  therefor,  be  said  that  defend- 
ant is  the  successful  party  within,  the  meaning  of  Shan- 
non's Code,  section*  4938,  which  provides  that  the  suc- 
cessful party  in  all  civil  actions  is  entitled  to  full  costs, 
etc.  Neither  can  the  plaintiffs  rightfully  claim  to  be 
the  successful  party,  since  their  recovery  before  the  jus- 
tice was  by  the  judgment  of  the  circuit  court  reduced 
eighty-seven  and  one-half  per  cent. 

It  follows,  therefore,  that  neither  party  being  success- 
ful within  the  meaning  of  the  statute,  the  taxation  of 
costs  must  be  governed  by  section  4962,  Shannon's  Code, 
which  ppovidra,  viz : 

"And  if  any  case  shall  occur  not  directly  or  by  fair 
implication  embraced  in  the  express  provisions  of  the 
law,  the  court  may  make  such  disposition  of  the  costs, 
as  in  its  sound  discretion  may  seem  right." 

This  section  was  applied  in  Schoonover  v.  StUlman,  3 

114  T«iiii— 34 
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Tenn.  Cas.,  574 ;  Parham  v.  Otbbs,  16  Lea,  296 ;  Williams 
V.  Cosbjf,  2  HeiBk.,  644, 

We  are  of  opinion  that  upon  the  facts  presented 
in  this  record  the  circuit  court  exercised  a  sound  descre- 
tion  in  making  an  equitable  adjustment  of  the  costs,  and 
in  conformity  with  the  requirements  of  the  Code  that  the 
law  of  costs  shall  be  construed  remedially,  and  not  as  a 
penal  law.  Shannon's  Code,  section  4961, 

The  judgment  of  tiie  circuit  court  will  be  affirmed. 
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HUBPHT  T.  ThB  StATB. 
(IfaawiUe.    Decwnber  Term,  1904.) 

L     ITOOX   IiAW.    Vat  nnconatltntlotiftl  tMcnnaa  mipUoabl*   to 

cxnuitiM  oi  ootein  popnlatloii  011I7. 

The  Act  of  l»l>3  (ch.  499)  to  problblt  tbo  ranDlng  at  large  of 
Jioga,  iliTCp  and  goats  Is  counties  harlng  a  population  of  not 
leu  tban  25,000  and  not  more  Uian  25,100,  according  to  ttie  fed- 
eral censuH  of  1900,  or  an;  anbaeqaent  federal  censua,  la  not 
arbitrary  and  TicIooB  claae  leglalatlon,  within  the  prohibition  of 
article  11,  aectlon  8,  of  the  oonatltntlon,  but  la  conatitntUmal 
and  valid. 

Act  cited  and  conitmed:     1S9S,  ch.  49B. 

Caaee  dted  and  approved:  Peterson  t.  State,  104  Tenu^  138: 
Turner  t.  Bute,  111  Tenn.,  593;  Cook  t.  SUte,  90  Teim.,  407; 
Condon  ▼.  Ualoney,  lOS  Ttam^  B2;  Archibald  T.  Clark,  111  Tenn., 
SI3. 
9.  SAHB,  Violation  of,  not  indictable  wbere  dvil  texatdj  taHj 
iapiovlded. 

Said  Act  (190S,  ch.  499)  provides  a  civil  r«nedT  in  the  nature 
of  as  actlcHi  for  damages,  enforceable  br  means  of  a  lien  on 
the  offending  stock,  and  does  not  declare  a  violation  of  the  act 
to  be  a  misdemeanor  or  indictable;  hence  the  rwnedr  provided 
bjr  the  act  Is  ezclnsive,  and  a  criminal  prosecution  cannot  be 
predicated  thereon. 

Caaee  dted  and  approved:  Btate  t.  Haie,  6  Humph.,  IT;  State  v. 
Lorry,  7  Bazt,  95;  Btate  v.  Hans,  6  Cold.,  SfiT. 


FROM  ROBBRTBON. 


Appeal  in  errcM:  frran  the  Circuit  Court  of  Bobertson 
Ooiut^. — B.  D.  Bell,  Judge. 
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J.  B.  FOBT  and  Tbub  &  Dobbbt,  (or  Mnrphj. 

AtfobKbt-Gbnebal  Gates,  tor  the  State. 

Mb.  Jusxicb  Bhibuw  delivered  the  opinion  of  the 
Court 

The' plaintiff  in  ntot,  M'nrphj)  ^U  -indicted  and  c<m- 
victed  in  the  circuit  court  of  Eobertson  county  for  per- 
mitting his  hogB  to  ran  at  latf^  in  Uiat  county,  and  ad- 
judged to  pay  a  fine  of  f  25,  from  which  judgment  he  has 
brought  the  case  to  this  court  by  appeal  in  the  nature  of 
a  writ  of  error. 

The  indictment  ie  preferred  under  chapter  499,  p. 
1342,  of  the  Acts  of  the  general  asBembly  of  1903,  entitled 
"An  act  to  prohibit  the  running  at  large  of  hogs,  sheep 
and  goats  in  counties  having  a  population  ofnotlesathan 
25,000,  and  not  more  than  25,100,  according  to  the  fed- 
eral census  of  1900,  or  any  sabseqnent  federal  censoB." 

Section  1  of  this  act  provides  that  it  shall  be  unlawfull 
for  the  owner  or  any  one  having  control  of  ho^  sheep 
and  goats  to  allow  them  to  run  at  large  in  counties  of 
this  State  having  a  p<^ulation  of  not  less  than  25,000 
nor  more  tiian  25,100  according  to  the  federal  censna  <tt 
1900  (»  any  subsequent  federal  cenans. 

Section  2  provides  for  a  lien  upon  stodc  allowed  to 
run  at  large  in  violation  of  this  act,  and  its  eotorcemesit 
for  damages  done  by  such  stock;  and  section  3  allows 
any  one  np<Hi  whom  such  stock  may  tre^ass  to  confine 
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it  and  recover  of  the  owner  reasonable  compenBati<»i  tor 
its  keep,  for  which  a  Hoi  is  also  given. 

Section  4  provides  that  the  act  shall  not  operate  as  a 
repeal  of  the  railroad  stock  and  fence  law,  and  bj  secticm 
6  it  is  made  effective  from  and  after  its  passage. 

The  first  error  assigned  is  that  this  act  violates  article 
11,  section  8,  of  the  conatitation  of  Tennessee,  and  is 
therefore  invalid.  The  statute  is  not  subject  to  this  ob- 
jection. It  is  now  well  settled  t^at  statutes  of  tJiis  char- 
acter are  not  arbitrary  and  vicious  class  l^slation 
wiUiin  the  prohibition  of  this  provision  of  the  consti- 
tution, but  are  constitutional  and  valid.  Peterson,  v. 
State,  104  Tenn.,  128,  56  S.  W.,  834;  Turner  v.  State,  111 
Tenn.,  593,  69  8.  W.,  774  j  Gooh  v.  State,  90  Tenn.,  407, 
16  S.  W.,  471,  13  L.  R.  A.,  183;  C(mdon  v.  Moloney,  108 
Tenn.,  82,  65  S.  W.,  871;  Archibald  v.  GlarJc,  112  Tenn., 
532,  82  S.  W.,  310. 

The  other  error  assigned  is  that  the  statute  does  not 
make  the  violation  of  it  a  misdemeanor,  bat  pirovides  a 
civil  remedy  against  all  violators,  an^  therefore  no  crim- 
inal action  can  be  predicated  upon  it.  This  point  is  well 
takrai,  and  must  be  sustained,  upon  the  authority  of  the 
casee  of  State  v.  Maae,  6  Humph.,  17 ;  State  v.  Lorry,  7 
Bazt,  96,  32  Am.  Rep.,  555 ;  and  Btate  v.  Mam,  6  Gold., 
657. 

The  judgment  of  the  circuit  court  is  therefore  re- 
versed, and  the  case  dlBmiBsed. 
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Preailr  t.  Blate. 


Pbbbblt  t.  State. 

(NashvUle.    December  Term,  1904.) 

I.  ZBTQZiaATnrQ  UaUOBS.  GHA  to  minor.  StuuUns  p«- 
misaiou  from  parent  no  d«fanH. 
It  la  no  dotense  to  a  prosecution  for  glTlns  IntoxlcaJlns  Uanon 
to  a  minor  that  the  giver  held  a  written  permit  from  the  mother 
ol  tbe  minor  to  giro  any  of  her  children  drinks  of  whisky  or 
brandy  at  any  time  be  might  desire  to  do  so;  and  It  Is  not  error 
to  re(uB«  to  permit  the  ddendant  to  Introduce  anch  wrlUnK  in 


Code  cited  and  constmed:  Sec.  6786  (8);  aeo.  EGTS  (U.  *  V.); 
■ec.  48<S  (18E8). 

8.  mSDXUAHOB.  When  statute  prorldea  punlahmeDt,  any 
other  exclndad. 
Whan  «  statute  erealai  a  mfademeanor,  hut  Is  silent  as  to  the  pun- 
ishment, the  law  proTldes  fine  and  Imprisonment,  or  either,  at 
the  discretion  of  the  court;  but  where  the  statute  creating  an 
offense  prescribes  a  special  form  of  punishment  therefor,  any 
other  or  additional  punishment  Is  excluded. 

Gases  cited  and  approved:  Atchison  t.  State,  18  Lea,  STB;  Wick- 
ham  T.  State,  7  Cold.,  62G;  Durham  v.  State,  89  Tenn.,  72S;  Kit- 
trell  T.  State,  104  Tenn.,  6tS;  Thompson  v.  State,  105  Tenn., 
177;  Robinson  ft  Walker  v.  State,  2  Cold.,  181;  State  t.  Keeton, 
0  Baxt,  559;  State  v.  Haie,  6  Humph.,  17;  State  t.  Lony.  7 
Baxt.,  95;  State  t.  Mans.  6  Cold.,  557. 

Cod*  cited:  Sees.  6437,  7202,  7212  (S);  sees.  5347,  6 OSS,  6078 
(H.  ft  v.);  sacs.  4596,  G229,  E2S7  (1868). 

8.    JUDamUT  or  OOITBT.     Bironeoos  jadgtaent  am  to  Impiis- 

onrnvTit  corrected  in  supreme  court 
Where  the  trial  court,  an«r  properly  imposing  a  finc^  arroneously 
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ftdded  Imprisosment,  tbe  snpreme  court  will  modlfr  tli«  Judg- 
ment br  atrlklDK  out  the  ImprlawimeDt,  and  aillnn  the  ludc- 
ment  aa  modllled. 

Cane  cited  and  approved:     OrtlSti  r.  State,  109  Tenn.,  17. 


FROM  PUTNAM. 


A|^ieal  in  error  from  the  Circuit  Court  of  Putnam 
Oonnty. — Cobdbll  Holl^  Judge. 

JoBN  TuCKEE,(or  Pressly. 

Attobnet-Gbnbbal  Gates,  for  the  State. 

Mb.  Justice  Neil  dcQivered  the  opinion  of  the  Court 
The  plaintiff  in  error  was  indicted  and  convicted  in 
the  circuit  court  of  Putnam  county  on  a  chai^  of  gilTing 
liquors  to  a  minor  vithoat  the  consent  of  his  parenta 
He  was  thereupon  sentenced  to  pay  a  fine  of  |10  and  to 
Biz  months'  confinement  in  the  county  workhouse.  From 
this  judgment  he  has  appealed  and  assigned  errors.  The 
statute  under  which  he  was  indicted  is  found  in  Shan- 
non's Code,  section  6786,  and  reads  as  follows: 

"It  shall  be  unlawful  for  any  person  or  individual, 
or  firm  or  corporation,  whether  engaged  or  not  in  the 
manufacture  or  sale  of  any  spirituous  liquors,  malt,  or 
mixed  liquor^  their  employees,  agenti^  or  servants,  or 
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other  persons  for  them,  knowingly  to  aell,  give,  famish 
to,  or  procure  for,  any  person  under  the  age  of  twenty- 
one  years,  any  spiritnooB,  vinous,  or  malt  liquors,  ot  any 
mixture  thereof  with  other  liquors  or  ingredients,  with- 
out the  consent  of  the  parents,  guardian,  or  person  hav- 
ing the  care  of  such  person  under  the  age  of  twenty-one 
years." 

The  punishment  is  fixed  by  section  6789,  which  reads 
as  follows: 

"Any  person  or  persons  violating  the  proviaions  of 
sections  6786  or  6787  shall  be  guilt;  of  a  misdemeanor; 
and,  upcm  convicti<m,  shall  be  fined  not  less  than  ten  nor 
more  than  two  hundred  dollars." 

Two  objections  are  made  in  this  court. 

The  first  is  that  his  honor  erred  in  refusing  to  permit 
the  defendant  below  to  introduce  the  following  pap^  in 
evidence,  executed  by  the  mother  of  the  minor,  viz. : 

"Mr.  Jrfm  Pressly :  You  can  give  any  of  my  children 
drinks  of  whiskey  or  brandy  at  any  time  yon  may  desire 
to  do  so.    This  December  1, 1903. 

her 
"Anqeuna   X    Palmbr. 
mai^ 

"Attest :  J.  L.  Palmbe." 

The  mother  of  the  boy  was  a  widow.  The  child  to 
whom  the  whi^y  was  given  was  only  15  years  old.  The 
whisky  was  given  to  him  during  the  month  of  July,  1904. 

There  was  no  error  in  the  action  of  the  trial  judge  in 
rejecting  this  paper.    It  was  the  specific  purpose  of  the 
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statate  to  restrain  the  giving,  sealing,  or  fnmiBhing  in- 
toxicating beverages  to  minors,  or  procuring  snch  bever- 
agee  for  them.  An  exception  .was  permitted  in  case  of 
the  consent  of  "the  parents,  gnardian  or  person  having 
the  care  of  such"  minor.  It  was  supposed  that  parents 
and  guardians,  and  other  persons  having  charge  of  min- 
ors would  have  concern  for  and  exercise  care  over  the 
children  committed  to  them  in  the  course  of  nature  or  by 
operation  of  law,  and  that  they  would  use  discretion  in 
giving  or  withholding  consent  in  every  instance  of  a 
proposed  gift  or  sale  to  such  child  or  children.  To  ad- 
mit the  validity  of  such  a  general  consent  as  the  paper 
above  set  out  purports  to  give  would  not  only  violate  the 
spirit  of  the  act,  but  would  wholly  frustrate  the  pur- 
pose whoch  the  legislature  had  in  view ;  since  a  general 
consent  of  this  character  would  l>e  tantamount  to  a  with- 
drawal of  the  child  or  children  referred  to  in  such  paper 
from  the  protection  of  the  act;  at  least,  in  favor  of  the 
person  or  persons  to  whom  such  writing  might  be  ad- 
dressed. If  such  consent  should  be  held  good,  no  sound 
reason  could  be  offered  against  the  validity  of  a  writing 
addressed  "to  whom  it  may  concern,"  conferring  upon  all 
persons  who  might  choose  to  take  advantage  of  it,  the 
right  to  give  intoxicating  liquors  to  the  children  of  any 
parent  or  guardian  sufficiently  heedless,  or  reckless,  or 
wicked  to  consent  to  the  debauching  of  the  youth  under 
their  chaise.  The  legislature  did  not  intend  to  sanction 
such  a  course  of  conduct.  Indeed,  we  believe  that  the  1^- 
islature  must  have  intended  that  a  parent,  or  guardian, 
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or  other  person  having  the  care  of  a  mlnw  could  give 
consent  that  another  might  give,  s^  to,  famish  to,  or 
procure  liquors  for,  such  minor  only  in  cases  of  raner- 
gencj;  as,  for  instance,  for  medical  purposes.  It  was 
never  intended  that  a  general  permianon  should  be  givrai 
to  enable  minors  to  use  intoxicating  liquors  as  a  bever- 
age; on  the  contrary,  authority  to  sell  to,  give  to,  furnish 
to,  or  procure  liquors  for  t^em,  is  limited  to  such  occar 
sions  and  emergencies. 

The  second  objection  raised  against  the  judgment  of 
the  court  below  is  that  his  honor  added  imprisonmrait  to 
the  fine,  and  that  he  had  no  legal  right  to  do  so. 

We  are  of  the  opinion  that  this  objection  is  well  ta^en, 
and  must  be  sustained. 

The  rule  at  common  law  is  thus  stated  by  Mr.  Bishop : 

"The  ordinary  common-law  punishment  for  misde- 
meanors is  fine  and  imprisonment,  or  either,  at  the  dis- 
cretion of  the  court.  It  is  imposed  whenever  the  law  has 
not  provided  some  other  gtpeciftc  penalty.  For  example, 
when  a  statute  ftH-bids  or  commands  an  act  of  a  public 
nature,  but  is  silent  as  to  tiie  punishment,  the  commcm 
law  provides  fine  and  imprisonment."  Bishop's  New 
Criminal  Law,  vol.  1,  sec.  940. 

The  forgoing  rule  is  recognized  in  several  of  our  own 
cases  (Atchison  v.  The  State,  13  Lea,  275 ;  Wickham  v. 
The  State,  7  Cold.,  525;  Durham  v.  The  State,  89  Tenn., 
723, 18  S.  W.,  74;  Kittrell  v.  The  State,  104  Tenn.,  522, 
58  S.  W.,  120;  Th<mp8on  v.  The  State,  105  Tenn.,  177, 
58  S.  W.,  213,  51  L.  R.  A.,  883, 80  Am.  St  Rep.,  875)  ;  the 
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fine  being  aasessed  by  the  court  if  f50  or  under,  and  by 
the  jury  if  overfSO  (Shannon's Code,  Bec.7212) ;  and  the 
ImpriBonment  to  be  fixed  by  the  court  ( Shannon's  Code, 
sec.  7202).  The  Code  further  provides  that  when  the 
perfonnance  of  any  act  is  proliibited  by  statute  and  no 
penalty  for  the  violation  of  such  statute  is  imposed,  the 
doing  of  such  act  is  a  misd^ueanor.  Sbannmi's  Ct>d^ 
sec.  6437. 

See,  aim,  Robinaon  &  Walker  t.  Sfofe,  2  Cc^d.,  181; 
State  r.  Keetmi,  0  Bast.,  659. 

It  has  been  held,  however,  that  where  the  statute 
which  creates  an  offense  does  not  make  it  indictable,  but 
prescribes  a  penalty,  the  specific  remedy  given,  the  pen- 
alty, excludes  the  resort  to  an  indictment  Btaie  v. 
ifo^e,  6  Hump.,  17;  giate  v.  Lorry,  7  Baxt,  95,  32  Am. 
Rep.,  655;  Btate  v.  UQf^z,  6  Cold.,  657.  It  would  seem  to 
be  true,  also,  that  where  the  statute  creates  an  offense 
and  prescribes  a  special  form  of  punishment,  this  would 
exclude  any  other  different  or  additional  punishment. 

Bach  is  the  present  case.  The  statute  does  not  impose 
imprisonment,  but  declares  that  the  punishment  shall 
be  a  fine  of  not  less  than  $10  nor  more  than  f200. 

We  are  of  opinion,  therefore,  that  his  honor  erred  in 
impoedng  the  imprisonment.  This  coart,  howeveo*,  has 
power  to  modify  the  judgment  by  striking  out  the  im- 
prisonment and  then  aflBrming  it  as  modified.  Griffin  v. 
State,  109  Tenn.,  17,  70  8.  W.,  61.  This  course  will  be 
puraued,  and  the  judgment  will  be  remanded  to  be  exe- 
cuted as  modified. 
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MoDoMAU)  V.  Gmr  of  Nabhtillb. 

{Nashville.    December  Term,  1904.) 

t.     ABAIXmNT.    DMith  of  pl&fntlff  sbatM  peraonal  injtur  mlt 
td%mr  two  tarma  without  rarivor  by  adminutrator. 

An  KcUon  tor  damages  tor  poreonal  Injuries  brouEbt  by  the  In- 
jured party  will  abate  when  two  terms  of  court  have  elapsed 
since  the  death  ot  the  plalnttfl  and  there  has  been  no  revivor  In 
the  name  of  the  admlntatrator,  In  the  absence  of  a  lowing  that 
no  one  will  administer,  or  that  plaintiff  died  of  the  Injuriee  for 
which  he  sued. 

Code  cited  and  construed:     Sees.  466S-4671  (S);  sees.  3E60-S&S2 
(M.  ft  T.);  Bees.  2846.  S847,  2849  (18GS). 
B,    BEVXVOB,    None  by  heirs  or  next  of  kin  unless  no  one  will 
administer. 

And  such  suit  cannot  be  revived  in  the  name  ot  the  heirs  at  law 
or  next  of  bin,  unless  It  Is  shown  that  no  person  will  administer 
on  the  estate  of  the  deceased. 

Case  ctted  and  approved:     Preston  y.  Qolde,  12  Lea,  267. 
B.    BAHB.    Oannot  proceed  in  name  of  deceased  unless  ha  died  ol 
injuries  sued  for. 

And  such  salt  cannot  be  revived,  or  proceed,  in  the  name  of  the 
deceased  plaintiff  himself,  unless  it  appear  affirmatively  that  he 
died  of  the  Injuries  alleged  to  have  been  inflicted  upon  him. 

Case  cited  and  approved:  Dauid  v.  Coal  Company,  lOG  Tenn., 
470. 


FROM  DAVIDSON. 


Appeal  from  the  Circuit  Court  of  Dayidson  C3ounty. 
—J.  A.  CabtwbiohTj  Judge. 
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Bbibn  &  NoBLB^  tor  McDonald. 

K.  T.  UoCONNioo  and  Hill  UoAusteb,  for  Git;  of 
Na«hTiU& 


Hb.  JusnoB  Nbil  dd)T»«d  the  opinicm  of  ttie  Court 

This  action  was  brought  in  the  circuit  court  of  Da- 
vidson county  on  the  11th  da;  of  Septemb^,  1897,  to  re- 
cover damages  for  iujar;  allied  to  have  been  inflicted 
upon  the  plaintifF  on  the  12th  da;  of  September,  1896, 
produced  Ify  fright  to  the  team  attached  to  the  coure;- 
ance  in  which  the  plaintiff  was  seated,  received  from 
steam  emitted  from  a  road  roller  or  cruaher  which  was 
at  work  on  one  of  the  streets  of  the  city.  A  trial  was  had 
in  the  court  below,  which  resulted  in  a  vwdict  in  favor 
of  the  cit;.  From  this  judgment  the  plaintiff  in  error 
has  appealed  and  aE«igned  errors. 

There  is,  however,  a  preliminar;  point  made  b;  defend, 
ant  in  error,  which  fa  conclusive  of  the  case,  and  super- 
sedes the  necessity  of  our  going  into  a  fecial  considera- 
tion of  the  errors  assigned. 

It  appears  tiiat  the  case  has  been  pending  for  several 
;ears,  and  has  once  before  beoi  to  this  court  on  appeal. 
After  all  of  the  issues  had  been  made  up,  and  after  the 
preriouB  appeal  of  this  case,  and  more  than  six  years  af- 
ter  ihe  all^^  injury,  McDonald  died.  His  death  was 
suggested  and  admitted  of  record  on  April  2, 1903.  On 
this  date  an  order  went  down  purporting  to  revive  the 
suit  in  the  name  of  W.  W.  Meacheam  and  wif^  Mary 
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E.  Trimier  UcDcmald,  Wm.  L.  McDonald,  P.  6.  Halllck 
and  wife^  and  Rrown  McDoDald,  aa  being  the  Tepreeenta- 
tirefl  and  next  of  kin  of  the  deceased.  It  does  not  appear 
from  the  record  that  J.  G.  McDonald  died  of  tiie  injnriee 
received;  on  the  contrary,  it  is  to  be  inf»i?ed  from  the 
evidence  that  he  died  from  some  other  cause. 

The  caose  was  never  revived  in  the  name  of  any  admin- 
iatra-tor  of  the  deceased,  nor  ig  the  absence  of  such  ad- 
ministrator in  any  way  excused  or  acconnted  for  in  the 
record. 

Under  this  condition  of  the  record,  when  tiie  caae  was 
called  for  trial  on  Jane  9, 1904,  more  than  three  t^ms  of 
court  having  lapsed  between  the  anggestion  and  admis- 
sion of  record  of  the  death  of  the  original  plaintiff  and 
the  date  of  the  trial  in  Jnne,  1904,  the  defendant  city 
presented  these  facts  by  special  plea,  and  after  this  was 
overrnled  then  the  city  moved  that  the  cause  be  abated 
because  there  had  been  no  revivor  in  the  name  of  the  ad- 
ministrator within  the  time  required  by  law.  The  court 
below  overruled  the  plea  and  also  the  motion. 

The  action  of  the  court  in  overruling  the  motion  f« 
abatement  was  erroneous^  Under  the  facts  stated,  the 
caae  could  proceed  only  in  the  name  of  the  administrate 
of  the  deceased. 

The  sections  of  the  Code  hearing  upon  the  questions 
are  as  follows : 

"Sec.  4569.  No  civil  action  commenced,  whetim 
founded  on  wrongs  or  contract,    except  actitMU  for 
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wrongs  affecting  the  character  of  the  plaintiff,  shall 
abate  b;  the  death  of  either  party,  but  may  be  rerived. 

"Sec.  4570.  The  interrention  of  a  term  between  the 
death  of  a  party  and  the  qualification  of  a  p«>6aDal  rep- 
reseotatiye,  shall  not  work  an  abatement  or  discontinn- 
ance  of  ihe  salt;  nor  shall  the  snit  abate  or  discontinue 
for  the  death  of  either  party,  untU  the  second  term  after 
the  death  has  been  suggested  or  proved  or  admitted,  and 
entry  made  to  that  effect. 

"Bee.  4571.  If  no  person  will  administer  on  the  es- 
tate of  a  deceased  plaintiff  or  defendant,  the  suit  may  be 
revived  by  or  against  the  heirs  of  the  decedent" 

In  Preston  V.  GoJde,  12  Lea,  267-275,  it  is  held  that, 
where  the  action  should  properly  proceed  in  the  name  of 
an  administrator,  it  cannot  be  revived  in  the  name  of  the 
heirs  at  law,  unless  some  reason  is  shown  why  the  revivor 
was  not  made  in  the  name  of  the  administrate: ;  that  is, 
unless  it  is  shown  that  no  person  will  administer  on  the 
estate  of  the  deceased  pursuant  to  the  t«rms  of  section 
4571,  supra.  In  Daniel  v.  Coal  Company,  105  Tenn.,  470, 
68  S.  W.,  859,  it  was  held  that  the  action  conld  not  be 
revived  in  the  name  of  the  deceased  himself,  or  proceed 
in  that  name,  unless  it  appeared  afHrmatively  that  the 
latter  died  of  the  injuries  alleged  to  have  been  inflicted 
upon  him. 

It  results  that  there  must  be  a  judgment  entered  abat- 
ing the  action  on  the  ground  stated 
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Mats  v.  Bbboh  et  al. 
{Nashville.    December  Term,  1904.) 

1.     WHiZi,    Powor  of  KppolnbiMnt..   Vnimt  gensrsl  pomr  to  19- 

pofat  1m,  donM  may  appoint  Imsot  •■tata. 
^TJoder  a  general  power  to  appoint  an  estate  In  tee,  the  donee  of 

I  the  power  mar  appoint  a  leflaer  or  qualified  estate  In  the  prop- 
ertr,  *nd  It  Ib  not  neceaeary  to  execnte  the  power  In  Its  entirety, 
bnt  a  partial  ezecntlon  la  valid. 

Caaea  cited  and  approved:  Stelfel  t.  Clark,  9  BoxL,  471;  VTU- 
lianiB  V.  Whttmore,  1  Shann.  Tenn.  Can.,  160;  Bntler  v.  Hneatia 
et  al.,  SS  ni,  EST;  In  re  Lawrence'a  Batate,  136  Pa.,  S64;  Beards- 
lejr  et  al.  t.  HotchUaa  et  al.,  96  N.  Y.,  202;  Friend  ▼.  OUrer, 
27  Ala.  (New  Serlea),  G34;  Wilson  t.  Wilson,  21  Beavan's  Re- 
ports, 28;  Bray  v,  Breo,  2  Clark  &  Finley'a  House  of  Lorda 
Repts.,  46S;  Plilpaon  t.  Tnmer,  8  Stmona'  Bngltsb  Chancery 
Reporta,  287;  Mosea  v.  Martin,  S4  Beavan'a  Reports,  500. 
t.    SAME.    Devies  of  iaooma  for  life  ia  devise  of  property  forlife 

A  devlae  of  the  rents,  profits  and  Income  of  real  property  to  one 
for  life  Is,  In  effect,  a  devise  ol  the  property  itself  tor  life. 

Case  cited  and  approved;  Johnson  v.  Johnson,  92  Tenn.,  S6S. 
3,     BAKE.    Oonatruction  ot.    Case  in  judgment. 

The  father  of  testati-is  had  devised  hla  entire  estate  to  b«r  tor 
life,  with  remainder  in  fee  to  her  children,  It  any.  and  empow- 
ered her,  in  the  absence  of  children,  to  dispose  of  all  the  prop- 
jerty  by  will,  to  be  effective  to  pass  the  title  aa  absolutely  aa  he 
'  could  by  will,  and  testatrix,  who  died  without  issue,  derlaed  the 
annual  Income  and  profits,  and  the  Income  and  profita  of  the 
Increase  and  accumulations,  of  said  property  to  her  husband  tor 
life,  and  empowered  the  husband  "to  dispose  of  all  of  said  prop- 
erty and  Its  Increase  of  every  kind  and  description  by  last  will 
and  testament  duly  executed,"  and  provided  further  aa  follows, 
t1>:  "And  said  last  will  and  testament  ho  made  by  my  said 
husband  shall  pass  the  absolute  title  to  oil  said  property  ot 
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every  hind  and  description,  and  Its  Increase  as  completely  as  If 
BO  willed  by  me  In  pursuance  of  tbe  power  conferred  upon  me 
hj  my  father's  will." 
Beld,  that  the  power  conferred  npon  tbe  husband  to  dispose  of 
tbe  property  by  will  duly  executed  Is  not  a  delegation  of  the 
power  veeted  In  the  testatrix  by  her  father's  will,  but  the  cre- 
ation of  a  distinct  and  original  power  appurtenant  to  the  life 
estate  given  the  devisee  for  life,  to  appoint  the  property  In 
qaestlon,  and  the  qualified  estate  thus  given  the  husband  Is  a 
less  estate  than  that  she  was  authorised  to  create  by  the  wlU 
of  her  father,  and  Is  within  the  power  therein  vested  la  her. 


FHOM  WILLIAMSON. 


Appeal  from  tbe  Chancery  Court  of  Williamson  Coun- 
ty.— John  Allison,  Chancellor. 

Egoleston  &  Eggleston,  for  Mays. 

R.  N.  IticuAKDSoN,  H.  H.  Cook,  H.  P.  Fowlkes  and 
W.  W.  Paw,  for  Beech  et  al. 

Mb.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

This  bill  is  brought  for  the  purpose  of  having  the  es- 
tate of  the  complainant  in  a  valuable  tract  of  land  in 
Williamson  county  ascertained  and  decreed. 

The  lands  were  formerly  owned  by  John  Beech,  and 
the  controversy  ia  between  complainant,  Mays,  the  hus- 
band of  Jeannette  Beech  Maya,  the  only  child  of  John 
114  Tenn— S5 
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Beecli,  wbo  Burrived  him,  bat  is  now  dead,  and  the  heirs 
at  law  of  Mrs.  Ifajs. 

John  Beech  died  previous  to  March,  1860,  having  first 
made  and  pablished  his  last  will  and  testament,  devis- 
ing and  bequeathing  his  entire  estate  to  his  daughter, 
Jeannette  Beech,  for  life,  with  remainder  in  fee  to  her 
children,  if  any,  and  authorized  and  empow»^  her,  in 
the  absence  of  children,  to  dispose  of  all  of  the  property 
by  will  in  writing  attested  by  three  witnesses,  to  be  eBfec- 
tive  to  pass  the  title  as  absolutely  as  he  could  by  will. 
In  the  event  his  daughter  Jeannette  should  die  without 
children,  and  without  exercising  the  power  given  her  to 
dispose  of  the  estate  by  will,  his  executors  were  directed 
to  sell  the  property,  and  divide  the  proceeds  wnong  the 
relatives  of  his  daughter  "who  would  have  taken  it  upon 
her  death  under  the  laws  of  descent  of  Tennessee." 

Jeannette  Beech  married  complainant,  P.  H.  Mays, 
and  died  without  issue,  having  first  made  and  published 
her  last  will  and  testament  in  the  form  directed  in  that 
of  her  father,  which  was  duly  admitted  to  probate,  and  is 
as  follows: 

"I,  Jeannette  Mays,  wife  of  P.  H.  Mays  and  daughter 
of  John  B.  Beech,  deceased,  late  of  Williamson  County, 
Tennessee,  pursuant  to  the  power  in  me  vest«d  by  the 
will  of  my  said  father,  hereby  make  this  my  last  will  and 
testament,  revoking  all  others. 

"(1)  If  I  shall  die  leaving  issue,  it  is  my  will  that  the 
provisions  of  my  father's  will  in  this  event  shall  be  ctan- 
plied  with. 
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"(2)  Bat  if  I  idiall  die  without  children  or  iaeae  of 
snch  it  is  my  will  that  mj  said  hasband  F.  H.  Maya,  have 
the  annual  income  and  profits  of  all  the  property  be- 
queathed to  me  by  my  said  father,  and  the  income  and 
the  profits  of  the  increase  and  accumulation  of  said  prop- 
erty, and  the  income  and  profits  of  all  property  purchas- 
ed by  the  property  and  means  bequeathed  to  me  by  my 
father,  including  the  livery  stable  and  property  thereto 
attached  in  the  town  of  Columbia,  Tennessee,  I  desire 
that  said  profits,  and  income  shall  be  paid  orer  to  and 
enjoyed  by  my  said  husbcmd  as  the  same  shall  accrue. 

"  (3)  I  hereby  CTupower  my  said  husband,  F.  H.  Mays, 
and  he  is  hereby  fully  Tested  with  authority  and  power 
to  dic^Mise  of  all  said  property  and  Its  increase  of  every 
kind  and  description  by  last  will  and  testament  duly  ex- 
cuted.  And  said  last  will  and  testament  so  made  by  my 
said  hnsband  shall  pass  the  absolute  title  to  all  said  prop- 
erty of  every  kind  and  descriptlMi  and  its  increase,  so 
completely  as  if  so  willed  by  me  in  pursuance  of  the 
power  conferred  upon  me  by  my  father's  will." 

Complainant  claims  that  und^  this  will  he  acquired 
and  is  seised  of  an  estate  in  fee  in  the  lands  disposed  of 
by  the  testatrix. 

While  the  contention  of  the  defendants  is  that  com- 
plainant is  only  entitled  to  the  Income  and  profits  of  the 
property  during  his  life;  that  he  has  do  power  to  devise 
it  under  the  third  clause  of  the  will,  because  that  clause 
is  an  effort  on  the  part  of  the  testatrix  to  delegate  the 
power  given  her  in  her  father's  will  to  her  husband,  and 
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ia  void  for  the  reason  that  snch  poverB  are  a  peraooal 

tmst  and  cannot  be  del^ated ;  and  that  upon  the  death 
of  complainant  the  property  must  be  sold  by  the  execo- 
tore  of  John  Beech,  and  distributed  among  the  nearest 
relations  of  his  daughter  at  her  death,  as  proYided  in  the 
third  clause  of  hte  will. 

We  are  of  the  opinion  that  upon  a  proper  couBtmction 
of  the  will  of  Mrs.  Mays,  complainant,  F.  H.  Mays,  is 
Tested  with  an  estate  for  his  life  in  the  property  devised, 
with  power  to  dispose  of  the  remainder  in  fee  by  last  will 
and  testament  duly  executed. 

We  hare  not  set  oat  verbatim  the  powoi'  of  appoint- 
ment conferred  upon  Mrs.  Mays,  but  that  it  aathorlEee 
her  to  dispose  of  all  tiie  property  given  her  absolntely 
is  conceded.  The  only  question  made  is  as  to  what  extent 
the  power  was  executed. 

Mrs.  Mays  was  authorized  and  empowered,  without 
limitation,  to  dispose  of  the  entdre  estate  in  fee;  and  it 
is  well-settled  law  that,  under  a  general  power  to  ^point 
an  estate  in  fee,  the  donee  may  appoint  a  lesser  or  quali- 
fied estate  in  the  property,  and  that  it  is  not  necessary 
to  execute  the  power  in  its  entirety  and  to  its  foU  extent. 
This  is  held  upon  the  principle  that  the  lesser  is  iu- 
cluded  in  the  greater.  It  is  not  an  excessive  exercise  of 
the  poww*,  but  a  partial  execution  of  it,  which  has  always 
been  held  to  be  valid. 

In  the  case  of  Butler  v.  Hueatit  et  al.,  68  lU.,  597, 18 
Am.  Rep.,  589,  Mr.  Justice  Scott,  deliv^ng  the  opinlm 
of  the  court  says: 


I 


6  Gates]  DBOEMBBB  TERM,  19,04.  549 

Hars  T.  Beech. 

"The  law  serana  to  be  wdl  settled  by  authority,  where 
a  party  has  the  power  to  appoint  a  fee,  if  there  are  any 
words  of  positive  restriction,  a  less  estate  may  be  a.p- 
P<^nted.  The  appointmait  of  a  less  estate  than  the  dooee 
might  have  created  under  the  power  is  not  therein  ren- 
dered void.    .    .    . 

"The  deed  of  settlement  required  the  appointment  to 
be  made  by  will^  or  an  instrument  in  the  nature  of  a  will. 
There  is,  howerer,  no  r«(triction  against  appointing  an 
estate  to  one  party,  less  than  a  fee,  and  appointing  the 
fee  to  another  on  the  determination  of  the  former." 

And  in  Lawrences  Estate,  136  Pa.,  354,  20  Atl.,  521, 
11  L.  R.  A.,  85,  20  Am.  Rep.,  981,  the  donee  of  a  gen- 
CT»1  power  to  appoint  in  fee  declared  to  certain  uses  for 
life,  with  remainder  over,  and  it  was  held  to  be  a  valid 
execution  of  the  power. 

The  cases  of  Beardaley  et  al.  v.  Sotckkiss  et  al.,  96  N. 
Y.,  202-218,  Friend  v.  Oliver,  27  Ala.  .(New  Series),  634, 
Wilson  V.  Wilson,  21  Beavan'a  Reports,  28,  Steifel  v. 
Glarh,  9  Bait,  471,  and  WiUiams  v.  Wftttmore,  1  Tenn. 
Cas.,  250,  are  to  the  same  effect. 

The  devise  of  the  rents,  profits,  and  income  of  the  prop- 
er^ to  complainant  for  life  is  in  effect  a  devise  of  the 
property  itself  for  life.  It  is  not  a  devise  of  the  fee,  for 
the  intention  to  limit  hie  estate  to  his  life  distinctly  ap- 
pears. Johnson  v.  Johnson,  92  Tenn.,  563,  23  8.  W.,  114, 
22  L.  R.  A.,  179,  36  Am.  St.  Rep.,  104. 

The  -pow&e  conferred  upon  complainant  to  dispose  of 
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the  prop«1|y  b;  Till  duly  executed  ia  not  a  dd^ation  of 
the  power  vested  in  the  testatrix  by  ber  father'a  will  bat 
the  creation  of  a  distinct  and  (»ig;{nal  power  appurte- 
nant to  the  life  estate  given  the  devisee  tor  life,  to  ap- 
point the  property  in  question,  and  is  valid. 

In  other  words,  the  effect  of  the  will  of  Mrs.  Mays  is 
to  vest  in  her  husband  a  limited  and  qualified  estate  in 
the  property  therein  devised,  for  his  own  lif^  with  the 
power  to  dispose  of  the  r^uaindor  by  will  duly  exe- 
cuted. This  is  a  less  estate  than  that  she  was  authw^ 
ized  to  create  by  the  will  of  her  father,  and  is  within 
the  power  therein  vested  in  her. 

The  case  of  Bray  v.  Bree,  Clark  &  Finley's  Honae  of 
Iiords  Reports,  vol.  2,  p.  453,  ia  directly  in  point  The 
syllabaa  of  this  case  concisely  states  the  facts  and  the 
question  decided.    It  ia  in  these  worda : 

"By  indenture  or  settlement  a  fund  was  assigned  to 
trustees  upon  trust  for  all  and  every  the  child  and  chil- 
dren of  a  marriage,  in  auch  shares,  at  such  age  or  ages, 
and  subject  to  such  conditions  and  limitations,  as  the 
wife,  in  case  she  survives  the  husband,  should  app<nnt. 
There  was  one  child  only  of  the  marriage,  and  Viie  wif^ 
surviving  the  husband,  appwnted  the  fund  to  that  child 
for  her  separate  use  for  life,  and  sdixr  her  decease  to 
such  perons  aa  the  child  should  appoint,  and,  in  default 
■  of  appointment,  to  the  child's  executors  or  administrar 
tcxH.  The  child,  by  her  will,  appointed  to  ^^^  fond,  and 
died.  Held,  that  the  power  in  the  aettlement  was  well 
ezerciaed  by  the  wife,  and  that  the  child's  appointment 
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by  her  will  carried  Co  her  appointee  after  the  death  of 
the  wife." 

In  the  case  of  Phipson  v.  Turner,  9  Simons'  English 
Chancery  Reports,  287,  a  testator  bequeathed  a  certain 
sum  in  the  public  funds  for  all,  or  such  one  or  more,  ex- 
clusive of  the  others,  of  the  children  of  his  niece  as  she 
should  by  will  appoint,  and,  in  default  of  appointment, 
in  trust  for  all  of  her  children  living  at  his  death.  The 
niece  by  her  will  appointed  £6,000  of  the  funds  to  hw 
daughter,  for  her  s^arate  use  for  life,  and  after  her 
death  to  such  persons  as  she  (the  daughter)  should  by 
will  appoint,  and,  in  default  of  appointment,  to  her 
brothers.  The  daughter  made  a  will,  and,  in  exercise  of 
the  power  given  hor  by  her  mother,  appointed  the  fund 
to  her  husband  absolutely ;  and  it  was  held  that  the  tes-' 
tamentary  power  of  appointment  given  her  was  valid, 
and  the  appointment  to  her  husband  sustained. 

In  Moaea  v.  Martin,  34  Beavan's  Reports,  500,  a  fa- 
ther, under  a  power  conferred  upon  him  by  will  to  ap- 
point to  his  children  by  will,  duly  executed,  with  a  fur- 
ther disposition  in  default  of  such  appointment,  ap-  - 
pointed  a  share  to  a  daughter  for  life,  for  her  separate 
use,  with  remainder  as  she  should  by  her  last  will  ap- 
point; and  it  was  held  that  this  was  a  good  execution  of 
tite  power  ccmferred  upon  him. 

These  authorities  fully  sustain  the  view  we  have  taken 
of  the  rights  of  the  parties. 

The  decree  of  the  court  of  chancery  appeals  is  revers- 
ed, and  that  of  the  chancellor  afOrmed,  with  costs. 
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M'OBBOW  ti.  BAIBD. 

(Nashville.    December  Term,  1904.) 

1.     COVXXTAHTS.    Omisral  wurantr  of  tltl«.    Bona  vith  Iwkd. 
DoctriiM  FMiiflnnad. 
The  doctrlna  Is  weU  eettled  In  thli  State  tJt&t  ft  coTenant  of  gen- 
eml  warranty  of  title  rnns  with  the  land,  and  coneequenUr  any 
snbaeguent  vendee  wbo  1b  evicted  may  sae  for  the  hreacb. 

Cases  cited  and  approved:  Hopkins  v.  Lane,  i  Terg.,  79;  Law- 
rence V.  Senter,  4  Sneed,  53;  Kenney  v.  Norton,  ID  H^sk.,  SS4; 
Hette  V.  Dow,  9  Lea,  96. 
9.  BAKX.  Bame.  Xntarmediate  vendor  may  maintain,  action 
agalnit  bia  vendor,  if  forced  to  disclLsi^e  liability  to  his 
vendee. 

An  Intermediate  vendor,  who  has  been  forced  to  discharge  his 
liability  to  his  vendee,  evicted  by  paramoant  title,  may  main- 
tain an  action  for  reimbursement  against  his  vendor,  whose 
deed  to  tilm  aleo  ctmtalns  a  general  warranty  of  title; 

Cases  cited  and  approved:  Allen  v.  Uttle,  86  He.,  170;  Van 
Court  V.  Hoore,  2S  Uo.,  98;  Booth  v.  Starr,  1  Conn.,  144;  Wltlky 
V.  Mumford,  6  Cow.  (N.  T.),  137;  Thompscm  v.  Shattnck,  t 
Mete,  {Mass.),  618;  Suydam  v.  Jones,  10  Wwid.,  184;  Thomp- 
■on  V.  Sanders,  6  T.  B.  Mon.,  357;  Redwlne  v.  Brown,  10  Oa., 
311. 
3,  SAHB.  Same.  Eviction  necessary  to  maintain  action,  but 
may  be  implied  and  not  actual. 

The  covenant  of  warranty  Is  not  broken  without  eviction  by  par- 
amount title,  but  eviction  by  indgment  at  law  is  not  necessary. 
The  warrantee  may  voluntarily  yield  possession  to  him  who  has 
a  better  title  and  sue  bis  warrantor  for  a  breach  of  the  coven- 
ant; but  In  such  case  he  does  so  at  his  peril,  and  the  burden  of 
proof  Is  upon  htm  to  show  the  paramount  Utlei. 

Case  cited  and  approved:     Callls  v.  Cogblll,  9  Lea,  139. 
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rROM  DAYIDSON. 


Appeal  from  the  Chancery  Oonrt  of  Davidson  CJounty. 
— John  Aujson^  Chancellor.     • 

Obo.  B.  Banks^  T.  a.  Embrt  and  W.  H.  Williamson^ 
for  Morrow. 

2^BBC0B  ft  TuRLBT  for  Bajrd. 

Mb.  Jusnca  KoAlistbe  deliTered  the  opinion  of  the 
Court. 

This  is  a  Wll  by  an  intermediate  vendor  of  land 
agalnflt  his  immediate  grantor  for  breach  of  covenant  of 
title.  A  demnrrer  was  interposed  on  behalf  of  the  de- 
fendant, which  was  flnstained  by  the  chancellor,  and 
complainant's  bill  dismissed.  The  cause  is  before  this 
court  on  appeal  of  the  complainant,  assigning  tlie  action 
of  the  chancellor  in  dismiHsing  his  bill  as  emuT. 

Complainant,  Morrow,  alleges  in  bis  bill  that  on  the 
22d  day  of  June,  1888,  he  purchased  of  defendant,  Baird, 
top  the  consideration  of  {5,000,  a  tract  of  land  in  Frank- 
lin county,  Tennessee,  estimated  to  contain  5,000  acres. 
Baird  executed  to  Morrow  a  deed,  which  was  duly  ac- 
knowledged and  recorded  in   the  raster's  ofBce  of 
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Franklin  coant^.  The  deed  contained  a  covemmt  to 
warrant  and  defend  the  title  to  the  tract  of  land  to  cmu- 
plainant,  hie  heirs  and  assigns^  against  the  lawful  claims 
of  all  persons  whomsoerer. 

On  the  12th  day  of  July,  1894,  complainant,  Morrow, 
sold  the  land  to  John  T.  Long,  and  covenanted  in  his 
deed  to  warrant  the  title  to  the  same.  On  the  28th  of 
OctobCT,  1897,  while  John  T.  L(Hig  was  in  possession  of 
said  land,  Alb^^  H.  Sears  filed  a  bill  in  the  chancery 
court  of  Franklin  county  enjoining  the  said  J(An  T. 
Long  from  entering  upon  or  cutting  the  timber  on  219 
acres  of  said  land.  The  bill  alleges  that  said  suit  was 
prosecuted  to  a  final  decree,  and  that  Bears  recovered 
of  Long  219  acres  of  the  tract  of  land  which  complain- 
ant, Morrow,  had  purchased  from  defendant,  Balrd,  and 
which  complainant,  Morrow,  had  conveyed  by  warranty 
deed  to  the  said  Long. 

It  is  further  alleged  in  the  bill  that  one  Isaac  Gray, 
while  said  Long  was  in  possession  of  the  land,  filed  a 
bill  against  him  in  the  chancery  court  of  Franklin  coun- 
1^,  seeking  to  recover  450  acres  of  land  which  had  been 
conveyed  by  the  ccnnplainant.  Morrow,  to  the  said  Long, 
and  that  npon  Gray  showing  superior  title  to  the  land 
claimed  by  him  the  said  Long,  complainant's  vendee, 
purchased  from  said  Gray  the  450  acres  at  the  price  of 
f450,  and  was  also  forced  to  pay  the  costs  of  Gray 
against  Long,  the  money  b^ng  paid  on  June  8,  1898, 
viz.,  f450  for  the  said  450  acres  of  land,  plus  fl7.40,  the 
costs  of  the  cause. 
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It  is  farther  alleged  that  thereaft^,  on  the  4th  day 
of  March,  1899,  cwuplainaJit'B  vendee,  Long,  filed  a  bUl 
in  the  chancery  conrt  of  Franklin  connty  enjcnning  com- 
plainant, Morrow,  from  proceeding  to  collect  the  pur- 
chase mon^  notes  which  had  been  ezecnted  by  Long  to 
cfflnplainant,  MfHTOW,  for  the  land  which  the  latter  had 
sold  to  the  former.  Complainant^  Morrow,  answored  said 
bill  and  filed  a  cross  bill  seeing  to  collect  from  Long 
the  purchase  money  notes  which  Long  had  executed  to 
him.  In  that  case  on  the  final  hearing  Long  recoTcred  of 
complainant,  Morrow,  the  price  which  he  had  agreed  to 
pay  tor  the  450  and  219  acres  lost  by  the  superior  title 
of  Bears  and  Gray,  respectively. 

The  allegations  of  the  bill,  when  laid  in  a  narroiw  com- 
pass, are  that  on  the  28th  day  of  Jun^  1888,  Baird  pold 
and  conveyed  the  land  in  controversy  by  warranty  deed 
to  the  complainant  Morrow.  The  latter,  on  the  12th  of 
July,  1894,  by  warranty  deed,  sold  and  conveyed  the 
land  to  John  T.  Long.  In  October,  1897,  one  Albert  H. 
Sears  established  by  a  bill  in  equity  a  superior  title  to 
219  acres  of  this  land,  and  Long  was  thereby  forced  to 
pay  the  real  owner  the  value  of  the  land  so  recovered. 
Snbsequraitly  one  Isaac  Gray  brought  suit  against  Long 
to  recover  450  acres  of  the  land  so  conveyed,  and  upon 
his  showing  a  superior  title  Long  purchased  his  interest. 
Morrow  was  then  forced  to  reimbarge  Long  for  the  land 
he  had  lost  on  account  of  the  superior  titles  of  Sears 
and  Gray.  Morrow  now  sues  Baird,  his  vendor,  for 
breach  of  warranty  of  title,  and  to  recover  the  money 
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80  paid  to  Long.  As  already  stated,  a  demiiiTer  to  tills 
bill  was  interposed  od  behalf  of  the  def^idant  Baird, 
assigning  for  cause : 

(1)  That  the  bill  shows  the  breach  of  covenant  tor 
which  suit  is  brought  was  in  the  time  of  complainant's 
Tendee,  John  T.  liOng,  and  complainant  cannot  therefOTe 
maintain  this  action. 

( 2 )  It  does  not  appear  from  the  bill  Uiat  complainant, 
Morrow,  bad  dlschai^ed  his  liability  to  his  TMidee^  Long. 

(8)  Defendant  demurs  to  so  much  and  such  parts  of 
the  bill  as  sedcs  to  recover  for  the  450  acres  ot  land  al- 
leged to  have  been  lost  upon  erictitm  by  paramount  title. 

The  chancdlor  sustained  the  demurrer,  and  dismissed 
the  complainant's  bill,  as  already  stated.  Complainant 
appealed,  and  has  assigned  errors.  The  cause  is  heard 
directly  by  this  court  without  the  intervention  of  the 
court  of  chancery  appeals,  under  a  new  rule,  which  ei- 
cludes  fr<Mn  the  assignment  of  equity  causes  to  the 
court  of  chancery  appeals  all  cases  standing  on  bill  and 
demurrer. 

The  first  assigimient  is  that  the  chancellor  erred  (1) 
in  holding  that  an  evicted  grantor  cannot  recover  for  a 
breach  of  covenant  warranty,  notwithstanding  the  fact 
that  he,  before  bringing  the  suit,  discharged  his  liability 
to  his  grantee;  (2)  In  holding  that  an  action  cannot  be 
maintained  upon  a  covenant  of  general  warranty  to  re- 
cover damages  accruing  on  account  of  an  eTlcti<m  by 
paramount  title;  (3)  in  holding  that  cmnplainant  had 
not  discharged  his  liability  to  hie  vendee. 
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The  main  contention  presented  l^  the  deanurrer  is 
that  the  right  of  action  for  the  breach  of  warranty  of  ti- 
tle is  in  the  grantee  daring  whose  time  the  breach  oc- 
curred, and  that  it  is  not  competent  for  an  intermediate 
grantee  who  has  aliened  the  land  to  maintain  the  act- 
ion. 

The  qoestitm  pres^ited  -is  one  of  first  impresaioii  in 
tliis  State,  so  far  as  any  reported  opinion  of  this  coart 
shows.  The  iudnstry  of  connael  and  onr  own  ^laniina- 
tion  has  failed  to  find  any  adjndication  by  this  court  on 
the  precise  questifHi  here  presented. 

The  doctrine  is  well  settled  in  tiiis  state  that  covenant 
of  general  warranty  of  title  runs  with  the  land,  and  con- 
sequently any  subsequent  vendee  who  is  evicted  may  buu 
for  the  breach.  Sopking  v.  Lane,  9  Terg.,  79 ;  Kenney  v. 
Norton,  10  Hwsk.,  384;  MeUe  v.  Dow,  9  Lea,  96. 

In  Keimey  v.  Norton,  supra,  it  was  said  that  when 
one  purchases  land  and  receives  a  ccmv^ance  for  the' 
same  he  thereby  becomes  assignee  by  virtue  of  the  con- 
veyance merely  of  the  warranty  of  title  contained  in  the 
deed  to  his  vendor,  and  that  he  may  sne  for  breach  there- 
of, whether  made  to  such  previous  vendor  and  assigns 
or  not,  and  that,  as  the  covenant  relates  to  the  land,  he 
only  who  is  owner  of  the  land  at  the  time  of  the  breach 
can  take  advantage  of  it.  The  court  cwitinuee:  "That 
is  to  say,  in  the  language  of  Mr.  Bawle,  in  his  work  on 
Covenants  for  Title,  p.  335 :  'The  owner  of  the  land  for 
the  time  being  is  entitled  to  the  l>enefit  of  all  the  warran- 
ties and  covenants  which  the  prior  owner  in  the  claim 
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of  title  may  have  given.' "  Or,  in  other  wcnrds,  in  cases 
of  saccessive  warrantieB  of  title  to  land,  the  last  vendee 
with  warranty  may  maintain  an  action  for  hrefldi  of 
covenant  against  the  first  or  any  other  warrantwr.  Law- 
rence V.  8enter,  4  Sneed,  53 ;  Mette  v.  Dow,  9  Lea,  97. 

But  in  these  cases  the  action  for  breach  of  warranty 
was  brought  by  the  vendee  in  posses^tHi  of  the  land  at 
the  time  the  breach  occurred.  The  question  with  which 
we  are  now  dealing  was  not  adjudicated.  The  question 
is  whether  an  intermediate  vendor,  who  has  been  forced 
to  dischai^  his  liability  to  his  vendee  evicted 
by  paramount  title,  may  maintain  an  action  against  his 
vendor  for  reimbursement. 

We  are  of  opinion  that  such  an  action  may  be  main- 
tained, and  that  the  chancellor  was  in  error  in  sustain- 
ing the  demurrer  of  the  defendant. 

M'r.  Rawle,  in  his  work  on  Covenants  for  Title,  section 
216,  says : 

"It  may  therefore  be  considered  as  settled  in  accord- 
ance with  principle  and  authority  that  where  one  has 
parted  with  all  his  interest  in  land  he  parts  also  with 
all  right  to  or  control  over  the  covenants  which  run  with 
it,  and  he  can  only  regain  that  right  over  them  by  being 
made  liable  upon  his  own  covenants  and  satisfying  that 
liability;"  citing  Allen  v.  Little,  36  Me,,  170;  Van  Court 
v.  Mo&re,  26  Mo.,  98. 

The  author  cites  the  leading  case  of  Booth  v.  Starr, 
decided  in  Connecticut  in  1814  (1  Conn.,  244,  6  Am. 
Dec,  283),  wherein  it  was  held  that  the  right  of  acti<Hi 
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of  an  immediate  purchaser  who  had  himself  parted  with 
all  interest  in  the  land  did  not  depend  merely  upon  his 
prospective  liability  to  the  purchaser  from  himself,  but 
that  it  could  not  be  enforced  until  that  liability  should 
have  been  fixed  by  the  recovery  of  damages  by  them  and 
their  actual  payment  by  him. 

In  the  present  case,  said  Swift,  J.,  delivering  the  opin- 
ion of  the  court : 

"The  grantee  or  covenantee  of  the  plaintiff  has  been 
evicted;  but  plaintiff  has  never  been  sued,  nor  has  he- 
paid  the  damages.  The  question  is  whether,  under  these 
circumstances,  he  can  maintain  the  action  against  the 
defendant,  who  is  his  immediate  covenantor.  The  last 
assignee  can  never  maintain  an  action  on  covenant  of 
warranty  till  he  has  been  evicted.  Though  the  title  may 
be  defective,  though  he  may  be  constantly  liable 
to  be  evicted,  though  his  warrantor  may  be  in 
doubtful  circumstances,  yet  he  can  bring  no  action 
on  the  covenant  till  he  is  actually  evicted,  for  till 
then  there  has  been  no  breach  of  the  covenant,  no  dam- 
age sustained.  By  a  parity  of  reasoning,  the  intermedi- 
ate covenantees  can  have  no  right  of  action  against  their 
covenantors  till  something  has  been  done  equivalent  to 
an  eviction;  for  till  then,  th^  have  sustained  no  dam- 
age. ...  In  the  present  case  the  plaintiff  cannot 
know  that  his  covenantee,  who  has  beea  evicted,  will  ever  ■ 
sue  him.  He  may  bring  bis  action  directly  against  the 
defendant.  A  recovery  in  this  suit  and  payment  of  dam- 
ages will  be  no  bar?' 
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Tlie  caae  of  Booth  v.  Starr  was  cited  and  quoted  vith 
approbati(m  in  the  snbseqneDt  case  of  Withy  v.  Mum- 
ford,  5  Oow.  (N.  Y.),  137.  The  reason  of  the  role  seems 
to  be  to  prevrait  the  obrious  injustice  which  would  arise 
from  making  prior  vendors  liable  to  all  the  subsequent 
owners  in  turn,  and  thus  pa;  damages  more  than  once 
tor  the  same  breach  of  covenant  The  principle  that  the 
Intermediate  covenantee  can  never  sue  till  he  has  satis- 
fled  the  damages  was  adopted  to  prevent  such  an  injus- 
tice. 

A&.  Washburn,  in  his  work  on  Beat  Property,  vol.  3, 
p.  503,  recognizes  the  general  rule  that  action  fM-  breach 
of  covenant  of  warranty  of  title  should  be  brought  by 
the  owner  of  the  land,  and  as  such  the  assignee  of  the 
covenant  at  the  time  it  is  bn^en.  The  author  states, 
however,  "that  an  exception  as  to  who  may  sue  for  a  cov- 
enant of  warranty  exists  where  the  covenantee  has  him- 
self convened  the  premises  with  warranty,  and  his  gran- 
tee, upon  being  evicted,  sues  and  recovers  of  him,  instead 
of  suing  the  original  covenantor,  as  he  might  have  done. 
In  BQch  case  the  first  covenantee,  upon  satisfying  the 
claim  of  the  second,  ia  remitted  to  his  claim  against  his  , 
covenantor  upon  the  original  covenant.  And  this  would 
be  true  if  there  had  been  a  succession  of  conveyances 
with  warranty  on  the  part  of  any  cme  or  nior6  of  the  suc- 
cessive grantors.  The  tenant  who  is  evicted  may,  in 
snch  case,  sue  any  prior  covenantor;  and  if  he  elects  any 
one  but  the  first,  and  obtains  satisfaction  tor  his  claim, 
such  covenantor  may  thereby  stand  as  to  any  prior  Cor- 
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enantor  in  the  place  he  held  before  be  had  parted  with 
tile  estate,  and  sue  upon  his  covenant,  as  if  the  breach 
had  occurred  during  his  ownership." 

The  author  cites  in  support  of  the  text  Withy  v.  Mum- 
ford,  5  Cow.  (N.  T.),  137;  Thompson  v.  Shattuck,  2 
Mete.  (Mass.),  618;  Suydam  v.  Jones,  10  Wend.,  184,  25 
Am.  Dec.,  552;  Thompson  v,  Sanders,  6  T.  B,  Mon.,  357 ; 
Booth  V.  Starr,  1  Conn.,  244-249,  6  Am.  Dec,  233;  Red- 
wine  T.  Broum,  10  Ga.,  311-317. 

It  is  insisted,  however,  that  it  does  not  appear  from 
the  bill  that  complainant,  Morrow,  has  discharged  bis 
liability  to  his  vendee.  Long.  It  is  distinctly  alleged  in 
the  bill  that  in  a  litigation  between  Morrow  and  Long 
the  latter  recovered  of  complainant  the  price  which  he 
had  agreed  to  pay  for  the  450  and  219  acres  above  men- 
tioned. We  infer  frcMu  this  language  that  said  claim 
has  been  satisfied. 

The  third  ground  of  demurrer  was  to  so  much  of  the 
bill  as  sought  to  recover  for  the  450  acres  of  land  alleged 
to  have  been  lost  to  Gray,  because  it  did  not  appear  that 
such  loss  was  upon  eviction  by  paramount  title. 

It  is  alleged  in  the  bill  that  one  Isaac  Gray  filed  a 
bill  against  complainant's  vendee.  Long,  to  recover  450 
acres  of  land  embraced  in  the  deed  from  Baird  to  com- 
plainant, and  that,  upon  Gray  showing  a  superior  title 
to  the  land,  complainant's  vendee.  Long,  purchased  it 
for  the  consideration  of  (450. 

In  Callis  v.  CoghUl,  9  Lea,  139,  this  court  said: 
114  Tenn— 3S 
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"While  the  genial  rale  reqnirlog  an  eviction  has  al- 
ways been  held  in  TeonesBee,  the  principle  has  been  ex- 
tended to  implied  or  legal  erictions,  and  is  not  confined 
to  literal  and  actual  disposBession ;"  citing  with  approv- 
al Waifs  Acti(Hi8  and  Defeneea,  vol.  2,  p:  389,  wherein 
it  is  said :  "Althoi^h  the  covenant  of  warranty  is  not 
hn^en  without  eviction  by  paiamoDnt  title,  yet  eviction 
by  judgment  at  law  is  not  necessary.  The  tenant  may 
voluntary  yield  the  possession  to  him  who  has  a  better 
titl^  and  claim  for  a  breach  of  the  covenant." 

It  was  further  said  in  Callis  v.  Cogbill  that:  "The 
rule  is  founded  on  the  sound  principle  that  the  vend(H-, 
having  himself  parted  with  the  possession,  and  put  his 
vendee  in  his  place,  he  is  bound  to  his  warrantor  in  good 
faith  to  retain  that  possession  which  may  ripen  into  a 
perfect  title,  except  as  against  a  paramount  title  shown 
to  exist,  and  if  he  surrenders  the  possession  he  must  be 
prepared  to  justify  such  surrender  by  clearly  making 
out  the  fact  authorizing  his  act" 

For  the  reasons  indicated,  the  decree  of  the  chancellor 
is  reversed,  the  demurrer  overruled,  and  the  cause 
remanded  tor  an  answer. 
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BATnBB  T.  The  State. 
(Nashville.   December  Term,  1904.) 

1.     BUX  OF  BXOBFTEONB.    Xtmt  part  mnst  ttm  aTtthoLtlmtad 
by  tha  trial  Judge. 

In  order  to  make  extraoeoos  mattere  a  part  of  tha  record,  tbay 
muBt  be  examined  iij  the  trial  Judge,  and  authenticated  b7  bis 
stgnature  In  such  manner  as  to  make  tbelr  Identity  certain. 
Parte  of  a  bill  of  exceptions  ma7  be  In  tbe  form  of  exhibits  to 
be  Inserted  In  their  proper  placed,  according  to  tbe  directions 
glTen  tberela;  but  all  of  the  bill  of  eiceptlens,  whether  in  one 
or  more  documents,  must  be  present  and  examined  when  it  is 
signed  br  tbe  Judge,  and  the  several  papers  to  be  copied  must 
be  BO  marked  as  exblbits  that  no  mistake  In  their  Identity  can 
be  made,  and  It  mnst  not  be  left  to  the  clerk,  or  other  person, 
to  determine  what  constitutes  any  part  of  the  record. 

Cases  cited  and  approved;     Wynne  et  al.  t.  Edwards,  7  Humph., 
419;  Weakley  v.  Pearce,  5  Heiak.,  416;  Jones  t.  Stockton,  «  Lea, 
184;  Nance  t.  Chesney,  101  Tenn.,  471. 
S.    8AKX.    Same.    Farts  not  tbus  authenticated  will  be  stricken 
ont  by  SQinema  court. 

When  extrinsic  matters,  vblcb  can  only  be  made  part  of  the  rec- 
ord by  bill  of  exceptions,  appear  In  the  transcript  wltbout  proper 
authentication,  tbey  cannot  be  considered  by  tbe  supreme  court, 
but  will  be  stricken  out  when  called  to  its  attention. 

See  cases  cited  under  beadnote  1. 


FROM  DAVIDSON. 


Ai^>eal  in  error  from  the  Grimiital  Court  of  DavidBon 
County.— W.  M.  Haet,  Judge. 
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Attobnbt-Qbnbbal  Gates,  for  the  Stata 


Mb.  Jdbtigb  Shields  delivered  the  (pinion  of  the 
Court 

This  case  is  before  us  upon  a  motion  of  the  attomej- 
l^^ieral,  predicated  upon  a  certified  copy  of  the  bill  of 
exceptions  as  it  was  when  filed  in  the  criminal  court 
of  Davidson  county,  to  strike  from  the  transcript  certain 
portions  thereof  purporting  to  be  the  proceedings  in  that 
court  had  upon  an  application  for  a  continuance  of  the 
case,  the  evidence  introduced  upon  the  trial,  and  the 
charge  of  the  court,  because  not  properly  a  part  of  the 
bill  of  exceptions  tendered  by  the  plaintiff  la  error,  and 
signed  by  the  trial  judge  and  filed. 

The  bill  of  exceptions,  called  by  the  plaintifF  in  erroe 
a  '^skeleton  bill  of  exceptions,"  when  signed  and  filed 
was  as  follows: 
"State  of  Tennessee  vs.  Paul  Battier. 

"Upon  the  case  being  called  for  trial  defendant  moved 
the  court  for  a  continuance  on  grounds  afterwards 
edtbodied  in  affidavit  with  permission  of  the  court  The 
State  resisting  said  moticm  stated:  (Here  insert) 
Thereupon  counsel  for  defendant  prepared  and  read 
said  affidavit.  (Here  insert)  In  re^tonse  to  said 
affidavit  counsel  for  state  said :  (Here  insert  Trana  p. 
91.)  The  court  held  the  affidavit  stating  the  grounds 
insufficient,  and  overrules  said  motion,  and  coort  aaid: 
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'Well,  I  .reckon  we  are  about  as  near  ready  now  as  we 
ever  will  be.' 

"TJpon  the  trial  of  this  oase  the  following  evidence  was 
submitted  to  the  jary : 

"(Here  insert  transcript  of  eridoice.) 

"This  was  all  the  evidence.  The  court  thereupon 
chained  the  jury  as  follows: 

"{Here  insert  the  charge  of  the  court) 

"Defendant  made  and  ai^ued  before  the  court  a  mo- 
tion for  a  new  trial  (h»e  insert),  which  was  by  the 
court  overruled. 

"To  the  action  of  the  court  in  overruling  the  aaid 
motion  the  defendant  excepts,  and  prays  an  appeal  at 
the  next  term  of  the  supreme  court  at  Nashville,  which 
is  by  the  court  granted. 

"The  defendant  tenders  this,  his  bill  of  exceptions, 
to  the  judgment  of  the  court  overruling  his  motion  fc* 
a  new  trial,  which  is  signed  and  sealed,  and  ordered  to 
be  made  a  part  of  the  record. 

"W.  M.  Habt,  Judge." 

"What  purports  to  be  the  affidavit  offered  by  the  plain- 
tiff in  error  in  aopport  of  his  application  for  a  contin- 
uance, the  evidence  introduced  upon  the  trial  in  the 
criminal  court,  and  the  chaige  of  the  court,  appear  in 
the  transcript  in  the  places  where,  In  the  form  set  out, 
they  are  directed  to  be  inserted ;  and  the  object  of  the 
motion  is  to  have  these  portions  of  the  transcript 
stricken  out,  because  tiiey  do  not  appear  from  the  bill  of 


566  TENNESSEE  REPORTS.  [Vol.  114 

BattlOT  T.  Btat& 

exceptitnis  to  be  in  any  manner  identified  and  aatiioiti- 
cated  bj  the  trial  judge  as  parts  of  it 

This  motion  must  be  Bastained.  It  is  wdl  settled  that, 
in  order  to  make  extsraneouB  matters  a  part  of  the  record, 
they  mnst  be  examined  by  the  trial  jndg^  and  aathenti- 
cated  bj  his  signature  in  such  mann^  as  to  make  thdr 
identity  certain. 

In  the  case  of  Wynne  et  al.  v.  Edwards,  7  Hmnph., 
419,  Jndge  Turley,  speaking  for  the  court  said: 

"But  there  is  an  unanswerable  objection  to  a  reversal 
of  this  judgment  There  is  no  bill  of  excepticms  by 
which  the  bond  becomes  a  part  of  the  record,  and  we 
cannot,  therefore,  notice  it  Thnre  is  an  order  upon  the 
minutes  by  which  it  is  directed  tiiat  the  bond  and  pro- 
ceedings thereon  be  made  a  part  of  the  rec(Hrd;  but  this 
will  not  do.  Before  extraneous  matter  can  become  part 
of  the  record,  it  must  be  examined  and  authenticated 
onder  the  hand  and  seal  of  the  judge;  It  is  a  h^h  exer- 
cise of  judicial  power  to  make  extraneous  matters  part 
of  the  record,  and,  if  it  be  not  exercised  witii  great  car^ 
may  be  productive  of  great  mischief.  Therefore  it  is 
required  that,  if  extraneous  matter  be  in  parol,  it  mnst 
be  included  in  a  bill  of  exceptions;  if  it  be  in  writing, 
it  must  be  eith^  introduced  into  or  app^ided  to  the  bill 
of  exceptions  in  such  a  manner  as  that  the  authentica- 
ti<m  of  the  judge  will  reach  it.  Upon  what  principle, 
then,  can  a  judge  make  an  order  that  deeds^  bonds,  notes, 
depositions,  etc.,  shall  become  a  part  of  the  recOTd,  and 
leave  it  to  the  clerk  to  c^fy  them  and  authenticate 
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them?  It  is  his  dat;  to  do  it  himself.  Much  mischief 
might  result  from  such  a  practice,  and  we  cannot  sap- 
port  it 

"If  the  bond  and  proceedings  thereon  had  been  spread 
upon  the  minutes,  they  necessarily  having  to  be  signed 
by  the  jndge,  the  bond  and  proceedings  would  have  been 
authenticated  by  him,  and  the  clei^  could  not  possibly 
mate  a  mistake  in  sliding  them  ap." 

The  rule  here  announced  has  been  frequently  followed 
and  approred  by  this  court  Weakley  v.  Pearce,  5  Hei^., 
415 ;  Jones  t.  Stockton,  6  Le^  133  j  Nance  v.  Chesney, 
101  Tenn.,  471,  47  S.  W.,  690. 

This  record  presents  a  strong  case  for  its  application. 
It  does  not  appear  from  Uie  bill  of  exceptions  that  the 
evidence  Introduced  or  the  charge  of  the  court  had  even 
been  reduced  to  writing.  It  does  not  appear  that  the 
affidavit  and  the  papers  containing  the  evidence  and 
chai^^  if  In  writing,  were  presented  as  a  part  of  the  bill 
of  exceptions,  or  present  when  it  was  signed.  They  are 
not  in  any  way  described  so  that  they  could  be  identified 
by  the  clerk  in  making  the  transcript,  as  the  particular 
papers  which  were  examined  by  the  trial  judge  and 
directed  to  be  copied  into  the  bill  of  exceptions.  They 
are  in  no  way  authenticated  by  tiie  signature  of  the 
judg&  Their  identification  is  left  to  the  cl^k  without 
any  direction  or  guide  to  control  him. 

It  is  not  necessary  that  a  bill  of  exceptions  be  con- 
tained in  one  document  Parts  of  it  may  be  in  the  form 
of  exhibits  to  be  Inserted  in  the  proper  places,  according 
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to  the  directions  given  therein;  but  all  of  the  bill  of 
exceptions,  whether  in  one  or  more  documents,  must  be 
present  and  examined  when  it  is  signed  by  ti^  jn^^ 
and  the  several  papers  to  be  copied  must  be  so  marked 
as  exhibits  that  no  mistake  in  their  identity  can  be 
made,  and  it  must  not  be  left  to  the  cleik  or  other  person 
to  determine  what  constitutes  any  part  of  the  record. 
The  enforcement  of  this  rule  is  absolutely  necessary  in 
order  to  secure  a  certain  and  accurate  record  of  the 
proceedings  of  trial  courts,  and  no  relaxation  of  it  can 
be  allowed.  When  extrinsic  matters,  which  can  only 
be  made  part  of  the  record  by  bill  of  exceptions,  appear 
in  the  transcript  without  proper  authentication,  they 
cannot  be  considered  by  this  court,  but  will  be  stricken 
out  when  called  to  its  attention. 

The  motion  of  the  State  is  sustained. 
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JACKSON,  APRIL  TERM,  1905. 


Union  Railway  Company  v.  Gilbert  D.  Raine. 
(Jackson.    April  Term,  1905.) 

L.  BXnrBIiT  DOKAIK,  Amotmta  for  valna  of  land  toksn  and 
tor  in(^d«ntal  damage*  to  the  remainder  should  be  reported 
separately. 
In  {jroceedlnga  under  eminent  domain  laws  to  condemn  land,  tbe 
amounts  awarded  for  the  value  of  the  land  taken  and  for  tbe 
Incidental  damages  to  the  remainder  of  the  land  should  be  re- 
ported separately  by  the  Jury,  thougJi  a  Joint  judifmeFnt  for  both 
may  be  rendered.,    (/'wif,  pp.  GTl,  672.) 

).  SAKE.  Incidental  damages  estimated  aa  though  the  land 
taken  waa  occupied  by  as  man;  railroad  tracks  as  is  practi- 
cable. 
In  proceedings  under  eminent  domain  laws  to  condemn  land  for 
railroad  purposes,  the  Incidental  damages  to  the  land  not  taken 
should  be  aBseBsed  as  it  the  land  taken  waa  occupied  with  as 
many  railroad  tracks  as  practicable;  and  the  fact  that  the  rail' 
road  company  docs  not  contemplate  such  Immediate  occupation 
and  use  thereof  cannot  alter  the  measure  of  damages.  (Post, 
pp.  972,  573.) 

(569) 
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Cues  dted  snd  Approved:  Alloway  t.  NasIiTllle,  88  Tenn.,  SIO; 
Railroad  t.  Telford,  88  Teoo.,  293;  Railroad  y.  French,  100 
Tenn.,  808. 

I.  BAME,  luoidmtal  dama^fM  iMweued  bjr  Incldantal  tMitafits 
br  acceaa  of  exivtiug  railroadB,  by  cntsamg  tracka  of  propoaed 
railroad,  to  ramaining  land  valuable  for  manufacturing  aitea. 
When,  In  proceedlnss  nnder  emlneot  domain  laws  to  condenui 
land  for  railroad  purposes,  It  appeared  that  the  land  not  taken 
waa  valuable  for  manufacturing  sites,  and  that  the  aeveral  ex- 
isting railroads  running  In  front  of  it  had  the  right  to  build  spur 
tracks  across  each  other  and  over  the  proposed  road  In  order 
to  reach  any  manufacturing  plant  thereon,  the  jurr  should  be 
Instructed  that  In  estimating  the  Incidental  damages  tbe:r  moet 
consider  that  none  of  the  existing  roada  were  cut  oO  from  ac- 
cess to  the  propertr  by  the  construction  of  the  proposed  road, 
and  the  failure  to  Incorporate  snch  instruction  In  the  original 
charge,  or  to  give  such  Instruction  upon  a  special  request  there- 
for. Is  reversible  error.    IPoit,  pp.  673-677.) 

Code  cited  and  construed:  Sees.  1489, 1G04, 1867  <S.) ;  sees.  1249a, 
1562  (M.  ft  v.);  sees.  1110,  1838  (T.  ft  S.  and  1868). 

L  SAMS,  auantity  taken  should  be  valued  at  its  mrtb  at  that 
place  and  in  that  form. 
In  proceedings  under  eminent  domain  laws  to  condemn  land  for 
railroad  purposes,  an  instruction  to  the  jury  that  In  assessing 
damages  for  the  land  taken.  It  would  not  be  reasonable  to  flz 
the  price  of  the  quantity  taken  at  the  general  rate  of  the  wh<rie 
tract,  as  "this  would  be  selling  by  retail,  and  ought  to  be  at 
a  higher  price  for  the  quantity  taken,"  Is  erroneous  because  It 
does  not  follow  that  the  sate  of  a  small  quantity  would  In  all 
cases  be  at  a  higher  price  than  the  average  price  of  the  land 
as  an  entire  tract,  for  when  a  small  strip  or  portion  of  the  land 
is  taken,  it  ought  to  be  valued  at  such'price,  for  the  quantity 
taken,  as  the  Jury  deems  it  would  be  worth  at  that  place  and  In 
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that  torn,  wli«tber  Uiat  be  more  or  lees  than  the  valne  proved 
per  acre  for  tlie  wbole  tract     (Pott,  pp.  B77,  678.) 

Caae  cited  and  oramiled:    Woodfolk  t.  Railroad,  2  Bwao,  438. 


rROH  SHBLBT. 


Appeal   from   the   Circuit  Court  of  Shelby  County. 
— J.  P.  TouNQ,  Judge. 

M'Fabla.nd  &  Canada,  for  Railroad. 

TDRLEZ  &  TUBLET  and  CaBBOLL,  M'EbLLAB,  BUbLINCh 

TON  &  Bioos,  for  Baine. 


Mb.  Justice  Wilebh  delivered  the  opinion  of  the 
Court 

This  is  an  action  for  condemnation  of  land  for  rail- 
road purpcees  in  the  exercise  of  eminent  domain.  The 
right  to  condemn  the  land  is  not  controverted,  and  the 
onl;  question  before  us  is  the  compensation  that  should 
be  allowed  the  land  owners  as  damages.  There  was  a  trial 
in  the  conrt  below  bef(w«  the  judge  and  a  jury,  and  a 
verdict  and  judgment  for  f5,000;  and  fur  this  amount, 
and  interest  from  the  date  of  the  occupation,  judgm^t 
was  rendered. 

There  is  nothing  to  show  definitely  how  much  of  this 
was  given  for  the  value  of  the  land  taken,  nor  how  much 
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waa  for  incidental  damages  to  the  remainder  of  tJie 
tract 

Ab  a  matter  of  correct  practice,  these  amounts  ahoold 
be  r^wrted  separately  hj  the  jury,  although  a  joint 
judgment  for  both  together  may  be  rendered. 

The  first  assignment  made  is  that  the  jury  were 
instracted  that  th^  might  estimate  tbe  damages  inci- 
dental to  the  taking,  as  if  the  entire  strip  was  occupied 
by  as  many  tracks  as  practicable. 

We  are  of  the  opinion  that  there  is  no  error  in  this. 

When  a  railroad  asks  to  hare  land  condemned  for  its 
purposes,  it  is  presumed  to  aak  for  only  so  much  as  it 
may  need  for  its  purposes ;  and  the  damages  should  be 
assessed  upon  the  theory  or  basis  that  the  entire  right 
of  way  asked  for  is  intended  to  be  devoted  to  the  pur- 
poses of  the  railroad,  either  at  once  or  subsequently; 
and,  inasmuch  aa  the  landowner  can  have  only  one 
assessment  of  damages,  it  is  proper  that  the  entire  dam- 
ages shall  be  given  to  him  at  tbe  time  the  property  is 
taken  and  the  condemnation  made.  After  taking  the 
right  of  way,  the  railroad  company  has  the  right  at  any 
time  to  occupy  everj-  portion  of  the  way  taieo  that  it 
may  deem  necessary  for  the  purjMJses  of  the  railroad. 
R.  Co.  V.  French,  100  Tenn.,  209,  S.  W.,  771,  66  Am. 
St  Rep.,  752. 

Tbe  fact  that  the  railroad  company  does  not  contem- 
plate tbe  immediate  occupation  and  use  cannot  alter  the 
measure  of  damages.  See,  also,  R.  Co.  v.  Telford's 
Executors,  89  Tenn.,  293,  14  S.  W.,  776. 
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As  was  said  in  Alloway  v.  Naskville,  88  Tenn.,  610, 
13  S.  W.,  123,  8  L.  R.  A.,  123 :  "The  owner  is  entitled 
to  all  of  his  damages — those  to  the  land  taken  and  those 
to  the  residue —  so  soon  as  the  coodemnation  is  made. 
Neither  he  nor  the  condemning  party  can  await  fnture 
derelopments  to  enhance  or  diminish  the  amount  of  the 
damages.  These  must  he  estimated  on  the  assumption 
that  the  land  appropriated  will  be  properly  and  in  a 
reasonable  time  put  to  the  use  for  which  it  is  con- 
dfflnned." 

It  is  said  that  the  court  erred  in  refusing  to  chaise 
the  following  charge  requested  by  the  plaintiff: 

"In  considering  the  possibilities  of  the  uses  to  which 
this  gronnd  is  adapted,  you  are  instructed  that  you 
should  not  assume^  that  when  these  Union  Railway 
tracks  are  constructed,  this  will  prevent  other  roads  on 
Broadway  having  access  to  the  mannfactories  or  indns- 
tries  that  may  be  constructed  on  this  land.  The  law 
makes  the  provision  for  one  road  crossing  another  to 
reach  industries,  and  the  contract  between  the  city  and 
the  Union  Railway  provides  for  such  crossings." 

In  order  to  understand  the  materiality  of  this  request, 
it  is  necessary  to  give  a  description  of  the  property,  and 
the  location  of  the  road  over  it.  The  entire  tract  belong- 
ing to  defendant,  Raine,  consists  of  10.61  acres,  lying  on 
the  Boutii  side  of  Broadway,  near  McOhee's  Station,  and 
is  bounded  on  the  west  by  Elmwood  Cemetery,  from 
which  it  is  separated  by  Elmwood  avenue.  The  entire 
tract  is  substantially  the  same  kind  of  land,  and  the 
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physical  topt^aphy  or  contoor  of  the  strip  taken'  is  the 
same  as  the  balance  of  the  tract.  The  strip  taken 
embraces  about  one-third  of  an  acre^  or,  to  be  accurate 
.36,  and  fronts  270  feet  on  Broadway,  which  is  not  a 
public  street,  but  a  general  railroad  right  of  way  for 
various  roads  entering  the  city  of  Memphis,  and  is  not 
used  by  vehicles  at  this  place. 

Before  the  plaintlfiF  entered  npon  it,  there  were 
already  five  tracks  located  on  Broadway,  abutting  the 
front  of  this  property,  to  wit,  two  tracks  b^ongiug  to  the 
Frisco  Boad,  two  to  the  Southern,  one  to  the  Chatta- 
nooga Boad,  and  now  one  to  the  plaintiff,  Unicni  Boad. 

The  proof  shows  that  the  property  is  valuable  for 
manafactoring  sites,  and  it  is  conceded  that  the  several 
railroads  which  run  Id  front  of  it  had  a  right  to  build 
switches  and  spurs  across  each  other  in  order  to  reach 
any  manufactories  or  industries  that  may  be  erected 
upon  this  land. 

It  is  a  question  which  is  controverted  whether  these 
several  roads,  after  the  track  of  the  Union  Railway 
Company  is  laid  between  them  and  this  pr(q>erty,  will 
have  the  right  to  pass  over  the  track  of  t^ls  Union  Boad 
in  order  to  reach  the  property  of  such  manufactorieB  and 
industries  as  may  be  erected  upon  it 

There  is  proof  tending  to  show  that,  if  these  roads 
have  the  right  to  cross  the  Union  Railway  with  switches 
and  spurs  in  order  to  reach  this  pnqKTty,  that  fact  will 
materially  affect  the  question  of  damages  to  the  remain- 
der of  the  property  caused  by  the  building  of  Uie  Union 
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Railway  tracks;  and  there  is  a  strong  intimation  from 
one  or  more  of  the  witnesses  that,  if  the  Union  Railway 
tracks  can  be  thus  crossed,  the  remainder  of  the  pr(^ 
erty  wonld  not  be  damaged,  and  therefore  the  actual 
damage  to  the  landowner  would  be  only  the  value  of  the 
land  taken. 

It  is  shown  by  the  proof,  to  wit,  the  contracts  with  the 
dty  and  its  ordinances,  that  the  Union  Railway  Com- 
pany is  authorized  to,  construct  switches  ajid  spurs  in 
order  to  reach  any  manufacttsdes  or  industries  that  may 
be  erected  upon  this  land,  or  upon  any  other  along  its 
Una 

The  contracts  and  ordinances  of  the  city  of  Memphis 
were  put  in  proof,  in  effect  providing  that  any  other  rail- 
road company  should  have  the  right  to  cross  the  tracks 
of  the  Union  Railway  Company  to  reach  other  railroads, 
industries,  or  Uppers  located  upon  either  side  of  it,  and 
that  the  Union  Railway  Company  should  have  a  like 
right  to  cross  any  other  railroad  for  a  like  purpose. 

It  was  contended  by  the  defendant  that  this  contract 
and  ordinance  did  not  apply  to  the  locality  in  question. 

Ab  to  whether  it  did  or  not  was  a  questicm  for  the 
court  to  decide,  upon  a  proper  construction  of  the  terms 
of  the  contracts  and  ordinancea 

It  was  a  very  vital  and  material  question,  affecting 
the  amount  of  the  incidental  damages,  and  the  request 
was  designed  to  obtain  the  instruction  of  the  court  aa 
to  the  right  of  these  different  roads  to  cross  the  Union 
Railway  tracks  in  order  to  reach  this  pnqterty. 
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The  instnictioD  should  have  been  given  in  the  original 
charge,  but,  if  omitted  in  that,  it  should  hare  been  given 
in  reBponse  to  the  request. 

The  request  embodies  a  true  and  proi>er  conBtrnction 
of  the  contracts  between  the  Union  Railway  OHnpany 
and  tiie  city  of  Memphis,  and  of  the  ordinances  bef(«« 
referred  to;  and  the  contracts  and  ordinances  leave  no 
doubt  that  the  several  railroads  do  have  the  right  to 
cross  the  track  of  the  Union  Railway  Company  in  order 
to  reach  this  and  other  property. 

In  addition,  our  statute  provides  that  all  the  railroads 
of  the  Stat©  have  power  to  construct  their  roads  aoaata 
cross  each  other,  if  necessary,  l^  main  trunks  or 
branches,  or  to  unite  with  each  other  as  with  branches, 
Shannon's  Code,  section  1504. 

Section  1489  also  provides  that  any  railroad  may 
build  lateral  roads,  not  exceeding  eight  miles  in  length, 
extending  from  the  main  st^n  of  said  line  of  railroad 
to  any  mill,  quarry,  mine,  manufacturing  plant,  etc. 

This  right  to  cross  the  track  of  the  Union  Railway 
Company  in  order  to  reach  this  and  other  property  was 
an  important  one,  to  be  considered  in  determining  the 
question  of  incidental  damages  done  to  the  remainder 
of  the  tract. 

Our  statute  provides  that  incidental  benefits  which 
may  result  to  the  owner  by  reason  of  the  proposed 
improvement  may  be  taken  into  consideration  in  esti- 
mating incid^ital  damages.  Shannon's  Code,  section 
1857. 
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Kow,  if  these  several  railroads,  having  tracks  along 
Broadway,  have  the  same  right  of  access  to  this  property 
that  they  had  before  the  construction  of  the  Union  Rail- 
way  Line,  and  the  property  gets  also  the  b^iefit  of  the 
frontage  apon  the  Union  Railway  Line,  with  the  right 
to  have  tracks  laid  to  it  from  that  line,  it  may  be  a  ques- 
tion vheth^  the  incidental  benefits  to  this  land  do  not 
equal  the  incidental  damages,  or  to  state  the  propositicm 
differently,  whether  any  iuci^ental  damages  arise. 

However  this  may  be — and  as  to  this  we  express  no 
opinion — if  there  be  such  incidental  damages,  over  and 
above  the  incid«ital  benefits,  they  should  be  estimated 
upon  the  theory  and  basis  that  none  of  the  roods  are 
cut  off  from  access  to  the  property  by  the  construction 
of  the  Union  Line. 

It  is  said  that  the  court  erred  in  instructing  the  jury 
as  follows : 

"You  are  likewise  instructed  that,  in  assessing  the 
damages  to  the  laud  actually  taken  by  the  Union  Rail- 
way Company,  it  would  not  be  reasonable  or  propw  to 
fix  the  price  of  one  acre  or  the  fourth  of  an  acre  or  tenth 
of  an  acre  at  the  general  rate  of  the  whole  tract  or  a 
larger  qnant-ity,  or  even  to  estimate  so  many  square  feet, 
taken  at  the  general  fair  value  of  the  whole  tract.  This 
would  be  selling  by  retail,  and  ought  to  be  at  a  higher 
price  tor  the  quantity  taken." 

This  is  the  exact  language  of  this  court  in  the  leading 
case  of  Woodfolk  v.  N.  t&  C.  R.  Co.,  2  Swan,  438. 
114  Tenn— 37 
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Exception  is  taken  to  the  latter  sentence^  the  lan- 
guage of  which  is,  "This  vonid  be  selling  by  retail,  and 
onght  to  be  at  a  higher  price  for  the  qnantitj  taken." 

The  ailment  is  that  this  rule  is  an  invasion  of  the 
province  of  the  jury,  since  it  does  not  follow  that  the  sale 
of  a  small  strip  or  parcel  of  the  strip  wonld  in  all  cases 
be  at  a  higher  price  than  the  average  price  of  the  land  as 
an  entire  tract.  And  it  is  said  that  in  the  sale  of  a  small 
part  of  the  tract  sometime  a  higher  price  may  be  re- 
alized, and  sometimes  a  lower  price,  and  that  it  is  a  mat- 
ter of  common  observation  that  a  sale  of  an  entire  tract 
as  a  whole  can  asnally  be  made  at  an  advance  over  the 
price  when  the  land  is  subdivided. 

In  other  words,  common  experience  is  that  the  sale  of 
land  as  an  entire  bract  will  generally  bring  more  than 
if  it  is  sold  in  small  tracts  or  subdivisions. 

We  are  of  opinion  that  this  criticism  is  wdl  made, 
and  a  more  accurate  chaise  would  be  that,  when  a  small 
strip  OF  portion  of  the  land  is  involved,  it  onght  to  be 
valued  at  such  a  price,  for  the  quantity  taken,  a»  tie  jury 
deemed  it  would  be  worth  at  that  place  and  in  that  form, 
whether  that  be  more  or  less  than  the  price  proven  per 
acre  for  the  whole  tract. 

For  the  reasons  indicated,  we  think  there  is  error  in 
the  judgment  of  the  court  below,  and  the  judgment  is 
reversed. 
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Mas,  Ann  E.  Tyeds  v.  Kajnbas  Oitt,  Ft.  Sooit  &  Mhm- 
"pHis  Railboad  Company.* 

(Jackaon.    April  Term,  1905.) 

1.  TBBDIOTB.  Hay  b«  directed  hy  tha  trial  ludgre  whsra  tha 
facta  are  anooiitrov«rt«d  and  there  la  no  doubt  aa  to  conolna- 
lona  to  be  draim  therefrom. 

Where  there  la  no  controrersr  aa  to  any  material  tacta,  the  trial 
Judge  may  Inatnict  the  jury  to  return  a  rerdlct  In  accordance 
with  hie  view  of  the  law  applicable  to  such  ascertained  or  nn- 
controverted  facts;  but  there  can  be  no  conatltntlonal  exercise 
of  the  power  to  direct  a  verdict  in  any  case  in  which  there  Is  a 
dispute  as  to  any  material  evidence,  or  any  legal  donbt  as  to 
the  conclusion  to  he  drawn  from  the  whole  evidence,  upon  the 
Issnea  to  be  tried.  (Post,  pp.  683-69G,  and  especially  pp-  593,  594.) 

ConstltatioD  cited  and  construed:    Art.  €,  sec  9. 

Cases  cited  and  approved:  Bacon  v.  Parker,  2  Ov.,  67;  Lannum 
v.  Brooka,  *  Hay.,  121,  123;  Claxton  v.  State,  2  Hum.,  181,  188; 
Johnson  v.  State,  2  Hum.,  283;  Ivey  v.  Hodges,  4  Hum.,  164, 
16S;  Qraham  v.  Bradley,  G  Hum.,  476,  479;  Farquhar  v.  Taney, 

5  Hum.,  G02,  603;  Patton  v.  Allison,  7  Hum.,  S36,  33S;  Hughes  v. 
State.  8  Hum.,  76.  78,  79;  Kfrtland  v.  Montgomery,  I  Swan, 
462,  468;  HcOavock  v.  Wood,  1  Sneed,  185;  Marr  v.  Marr,  6 
Bneed,  888,  38ft;  Whirley  v.  Whlteman,  1  Head,  616,  617;  Ayrea 
v.  Houlton,  6  Cold.,  154;  Bills  v.  Spurgln,  1  Heia.,  76;  Lyon  v. 
Ouild,  6  Heia.,  177;  Jamea  v.  Brooks,  6  Hels.,  168;  Railroad  v. 
Campbell  7  Hels.,  260;  Insurance  Co.  v.  Sturgea,  12  Heia.,  339, 
843;  Harlngton  v.  Neeiy,  7  Bax.,  442;  Crabtree  v.  State,  1  Lea, 
267-270;  Robinson  v.  Railroad,  2  Lea,  694;  Gregory  v.  Underbill, 

6  Lea,  207,  211;  Jones  v.  Iron  Co.,  14  Lea,  167,  168,  169;  CantreU 
v.  Railroad,  90  Tenn.,  S3S;  Hopkins  v.  Railroad,  96  Tenn.,  409, 
443,  447,  466;  Qreenlaw  v.  Railroad,  6  Cates,  187. 

'For  rights  aa  to  flow  of  surface  water,  see  note  to  Qray  v. 
UcWUUams  (Cal.).  31  L.  R.  A..  693. 


580  TENNESSEE  REPORTS.  [Vol.  114 

Tyrus  t.  Railroad. 

8.  SUBFACE  WATEB.  Fact*  to  tOurw  It  wu  g«th«ra4  utd 
thrown  in  graatei  toroe  on  plaintUf'a  land. 
In  an  action  for  InJnrieB  to  land  caased  by  gathering  Burtace  water 
In  a  body  and  Bending  It  ttarougrh  a  cnlvert  npon  tlie  land,  the 
[acta  stated  In  the  optnton  were  held  to  show  that  the  defendant 
railroad  company  gathered  the  surface  water  that  came  upon  Ita 
property  Into  a  body  In  Ita  culvert  and  Bent  It  In  greater  rolume 
and  with  greater  force  than  It  was  accuatomed  to  flow  upon  the 
land  of  the  plalnUS,  and  thereby  injured  It  (i^Mt,  pp.  5S1,  SSS, 
SS6.) 

B.  SAU.  Bame.  Liability  In  damafcea  for  satheriug  and  Uirow^ 
ing'  water  npon  land  of  another. 
Where  the  defendant  gathere  the  surface  water  that  conwi  np<ai 
his  land  Into  a  body  In  a  culvert  and  sends  It  in  greater  volume 
and  with  greater  forca  than  It  was  accustomed  to  flow  upon  the 
land  of  the  plaintiff,  he  la  liable  for  the  damages  so  canaad. 
(Post,  p.  69S.) 

%.  BAXE.  Same.  Bame.  J>amage«  upon  the  basia  of  perma- 
nent injury  for  overilowinff  bud,  when. 
In  an  action  against  a  railroad  for  injury  to  land  by  die  nnlawfol 
diversion  of  surface  water  upon  the  land  by  gathering  It  to- 
gether in  a  culvert  bjr  tJie  mesne  of  the  lay  of  the  land  and  tha 
elevation  of  the  roadbed,  and  throwing  It  In  greater  volume  and 
with  greater  force  than  it  was  accustomed  to  flow  npon  plain- 
tiff's land,  the  plaintiff  is  entitled  to  prove  Uie  extent  of  the 
impairment  of  the  value  of  the  property  for  the  purpose  of  aa- 
BBBBing  damages  upon  the  bagia  of  permanent  Injury.  (Port,  p. 
&»6.) 
Case  cited  and  approved:  Coleman  v.  Bennett,  111  Tennu,  706, 
714,  716,  et  seq. 


FROM  SHSUBT. 


Appeal  from  the  Circuit  Court  of  Shelby  County. — 
J.  8.  Galloway,  Judge. 
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Edqington  &  Edginqton,  (or  plaintiff. 
G.  H.  Tbimblb,  for  defendant 

Mb.  Justice  Neil  delivered  the  opinltMi  of  the  Court. 

This  action  was  brought  to  recover  damages  fOT  an  in- 
jury alleged  to  have  been  inflicted  bj  the  defendant  upon 
a  lot  belonging  to  the  plaintiff  by  gatbmng  surface 
water  in  a  body  and  sending  it  through  a  culvert  upon 
the  lot  referred  to,  whereby  it  was  permanently  injured. 

The  (acts  shown  by  the  record  are,  in  substance,  as 
follows: 

The  plaintiff  is  the  owner  of  lot  No.  7,  in  block  61,  in 
Ft.  Pickering  Addition  to  Memphis.  This  lot  fronts 
north  on  Iowa  avenue,  and  nins  back  south  to  an  alley, 
and  has  a  front  of  45  feet  and  a  depth  of  177  1-2  feet. 
On  the  east  lies  lot  No.  6,  belonging  to  the  Calhoun  es- 
tate, and  on  the  west  lot  No.  8,  belonging  to  Mrs.  Coffey. 
Lots  6  and  8  were  originally  higher  ground  than  lot  No. 
7,  and  have  within  the  last  few  years  been  made  even 
higher  by  "grading  up,"  as  it  is  called,  or  filling  them. 
Just  west  of  block  61  lies  Kansas  avenne,  running  north 
and  south.  Along  the  avenue  runs  the  defendant's  line 
of  railway.  A  few  years  ago  the  defendant  constructed 
across  Kansas  avenne,  under  its  track,  just  (^poeite  the 
mouth  of  the  alley  before  referred  to,  a  stone  culvert 
sixty  feet  long,  and  of  a  diameter  four  feet  by  two 
and  one-half  feet.  Owing  to  the  .lay  of  the  land,  the 
culvert  resting  at  the  lowest  place,  and  the  obstruction, 
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which  the  elevation  of  the  road  bed  thrown  up  by  the  de- 
fendant offerstothepaasageof  water, the cnlvert  receiTes 
the  drainage  of  about  fiftj-elght  acres  of  land,  and  pours 
this  water  In  one  body  into  the  all^  above  mentioned, 
and  thence  upon  the  plaintiff's  lot,  striking  that  lot  at 
its  south  end,  and -running  thence,  northward,  through 
the  whole  Iraigth  of  tlie  lot  to  its  northern  margin 
where  it  escapes  into  a  drain  constructed  by  the  city 
across  Iowa  avenue,  with  the  result  that  through  the 
erosive  action  of  the  wat»  a  gully  blz  or  seven  feet  in 
depth,  and  very  wide,  has  been  opened  through  the  entire 
length  of  the  lot,  and  nearly  the  whole  surface  washed 
off,  rendering  the  lot  practically  worthlesa  Before  the 
culvert  was  constructed,  water  frcmi  the  sarroanding 
lajids  passed  over  the  plaintiff's  lot,  but  more  slowly, 
and  not  in  such  concentrated  volume.  It  does  not  ap- 
pear that  the  raising  of  lota  6  and  8  has  had  any  appre- 
ciable effect  in  producing  the  injury  complained  of,  but 
that  the  injury  has  been  caused  by  the  ctmcentration  of 
the  water  by  means  of  the  cnlvert.  The  culvert  was 
propCTly  constmcted'as  a  work  of  mechanical  art,  and 
as  stated,  was  placed  at  the  lowest  level  of  the  land,  for 
purposes  of  surface  drainage. 

The  plaintiff  offered  to  show  the  ^tent  to  which  the 
mai^et  value  of  the  land  had  been  impaired  by  the  ditch 
before  referred  to,  but  was  not  permitted  to  do  so,  the 
evidence  having  been  held  incompetent  by  the  court  be- 
low. 

The  case  was  originally  tried  before  a  justice  of  the 
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peace  of  Shelby  county,  resulting  in  a  judgment  of  $499 
for  the  plaintiff.  Ptcmu  this  judgment  an  appeal  was 
taken  to  the  Bec(md  circuit  court  of  the  county,  and,  on 
the  trial  in  that  court,  his  honor.  Judge  Galloway,  gave 
the  following  charge  to  the  jury : 
"Oeutlemen  of  the  jury : 

"This  ie  an  action  brought  by  the  plaintiff  a^inst 
the  defendant  railroad  company  to  recover  damages  on 
account  of  defendant  having  committed  a  nuisance  by 
improperly  draioing  surface  water  upon  the  premises  of 
plaintiff. 

"The  court  charges  you  that  the  proof  shows  that  the 
culvert  in  question,  nnder  the  tracks  of  the  defendant 
company's  railroad,  which  was  constructed  for  the  pur- 
pose of  carrying  off  the  surface  water  and  natural  drain- 
age, was  properly  constructed  for  tha€  pnrpose — tiiat  it 
was  constructed  at  the  lowest  point  of  natural  surface 
water  drainage  of  the  adjacent  land — and  that  no  proof 
to  the  contrary  has  been  submitted  to  the  jury.  You  are 
therefore  instructed  by  the  court  to  return  your  ver- 
dict for  the  defendant." 

In  obedience  to  this  instruction,  the  jury  returned  a 
verdict  in  favor  of  the  defendant,  and  judgment  was  ren- 
dered thereon  by  the  court  against  the  plaintiff  for  the 
costs  of  suit,  from  which  judgmoit  she  has  appealed  and 
assigned  errors. 

1.  The  first  point  made  is  that  the  court  had  no  pow- 
«■,  under  our  practice,  to  give  a  peremptory  instructioD 
to  the  jury. 
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The  qaestion  suggested  bj  this  aesigmuent  has  come 
before  the  court  so  frequently  during  recent  years,  by 
the  action  of  the  circuit  judges  in  sending  up  rerdicts 
based  upon  peremptory  instructions,  that  we  deem  it  ad- 
visable to  trace  the  history,  and  declare  the  state,  of  our 
law  optm  the  subject 

Article  6,  section  9,  of  the  c<HiBtitutiOD  of  1870,  reads: 

"Judges  shall  not  charge  juries  with  respect  to  mat- 
ters of  fact,  but  may  state  ite  testimony  and  declare  the 
law." 

The  same  provision  was  contained  in  the  constitatiMi 
of  1834,  and  substantially  t^e  same  provl^on  in  the  cou- 
Btitution  of  1796, 

The  question  to  be  determined  is  whether  tiie  giving 
of  a  peremptory  instructitHi  to  the  jury  is  a  Tiolatitm  of 
the  forgoing  constitutional  provision. 

Before  talcing  np  our  cases,  however,  which  bear  di- 
rectly upon  the  question,  it  will  be  found  useful  to  state 
some  general  principles  established  by  our  authorities  in 
respect  of  the  relations  existing,  under  our  law,  between 
the  court  and  the  jury. 

It  has  been  held  that  the  provision  quoted,  "jndges 
shall  not  charge  juries  with  respect  to  matters  of  fact," 
means  that  they  shall  not  decide  upon  the  credit  of  wit- 
nesses; they  shall  not  state  in  which  scale  there  is  a 
preponderance ;  they  shall  not  inform  the  jury  what  ctm- 
clusion  of  fact,  from  the  evidence  heard,  they  ought  to 
draw.  Johnson  v.  State,  2  Hump.,  283,  36  Am.  Dec., 
322,    See,  also,  for  further  illustration :  Ivey  v.  Hodget, 
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4  Hamp.,  155 ;  Graham  v.  Bradley,  5  Hump.,  479 :  Pat- 
ton  V.  AlUstm,  7  Hnrap.,  335,  336;  Hughes  v.  State,  8 
Hmnph.,  78,  79 ;  Farquhar  v.  Toney,  5  Hump.,  603 ;  Eirt- 
Icmd  V.  Montgomery,  1  Swan,  458 ;  McOavock  v.  Wood, 
1  Bneed,  185;  Marr  v.  Mart,  5  Sneed,  388,  389;  MUia  v. 
Spurgin,  1  Heisk.,  76;  Ijyon  v.  Guild,  5  Heisk.,  177; 
James  y.  Brooks,  6  Heisk.,  158 ;  L.  &  N.  R.  R.  Co.  t. 
Campbell,  7  Heisk.,  260;  Harington  v.  Neety,  7  Bait, 
442 ;  Robinson  v.  L.  &  N.  R.  R.  Co.,  2  Lea,  594. 

"They  may  state  the  testimony;"  that  is,  the  judge 
may  say  the  witness  has  said  so  and  so,  or  yon  have 
heard  and  remember  the  facts  stated  by  him.  If  yon  be- 
lieve all  those  facts  to  be  true,  the  law  thereon  is  thus 
and  thus.  Otorton  v.  Sio/e,  2  Hump.,  181, 183.  He  may 
state  the  testimony  at  large,  but  is  under  no  obligation 
to  do  so.  Lannum  v.  Brooks,  4  Hayw.,  121,  123 ;  Har- 
ington V.  Neely,-  7  Baxt,  442;  Hughes  v.  State,  8 
Humph.,  75,  79,  par.  2. 

"Declare  the  law"  means  that  he  is  to  chaise  the  law 
arising  upon  the  evidence.  Crabtree  v.  State,  1  Lea, 
267-270. 

Upon  the  whole  passage,  the  following  occurs  in  Ivey 
T.  Hodges,  4  Hump.,  154, 155 : 

"This  provision  arose  out  of  the  jealousy  with  which 
our  ajiceetors  always  looked  upon  any  attempt  on  the 
part  of  the  courts  to  interfere  with  the  peculiar  province 
of  the  jury — the  right  to  determine  what  facts  are 
proved  in  a  cause— and  to  put  a  stop  to  the  practice  of 
summing  up,  as  it  was  and  is  yet  practiced  in  the  conrts 
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of  Great  Britain,  and,  in  all  probabllitj,  in  the  colonies 
before  the  Revolution,  and  which  consist  in  telling  a 
jiiiT'  not  what  was  deposed  to,  but  what  was  proved. 
This,  the  framers  of  our  constitution  con^dered  a  dan- 
gerous infraction  of  Uie  trial  b;  jnry  and  they  pro- 
hibited it  by  express  terms.  'Judges  shall  not  charge 
with  respect  to  matters  of  fact;'  that  is,  shall  not  state 
to  the  jury  what  facts  are  proved.  To  do  so  is  eror,  for 
which  a  case  must  always  be  reversed.  But  not  b^ng 
dteposed  to  withhold  from  the  jury  any  printer  aid  which 
the  judges  may  be  enabled  to  render  them  in  every  in- 
vestigation, they  have  provided  that  they  may  state  the 
testimony;  that  is,  may,  for  the  purpose  of  refreshing 
the  memory  of  the  jury,  inform  them  what  fact«  the  dif- 
ferent witnesses  have  deposed  to,  leaving  them  to  judge 
of  the  truth  thereof,  and  to  draw  thdr  deductions  there- 
from." 

The  following  principles  are  stated  in  Whirley  v. 
Whiteinan : 

"In  trials  by  jury  the  court  is  to  decide  questions  of 
law,  and  the  jury  questions  of  fact.  What  are  called 
mised  questions,  consisting  of  both  law  and  fact,  as  ques- 
tions in  respect  to  the  degree  of  care,  skill,  diligence,  etc, 
required  by  law  in  particular  cases  are  to  be  submitted 
to  the  jury  under  proper  instructions  from  the  court  as 
to  the  rules  and  principles  of  law  by  which  they  are 
to  be  governed  in  their  determination  of  the  cas&  The 
truth  of  the  facts  and  circumstances  offered  in  evidence 
in  support  of  the  all^ations  on  the  record  must  be  de- 
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termined  by  the  jnryi  Bat  it  is  for  the  court  to  decide 
wliether  or  not  those  facts  and  circumstances,  if  fonnd 
l^  the  jory  to  be  tme,  are  sufficient  in  point  of  law  to 
maintain  the  allegations  in  the  pleadings,  and  this  must 
be  done  in  one  of  two  modes :  EiUier  the  court  must 
inform  the  jury,  hypothetically,  whether  or  not  the  facts 
which  the  evidence  tends  to  prove  will,  if  established  in 
the  opinion  of  the  jury,  satisfy  the  all^ations;  or  the 
jury  must  find  the  facts  specially,  and  tiien  the  court 
will  apply  the  law  and  pronounce  whether  or  not  the 
facts  so  found  are  sufficient  to  support  the  averments 
of  the  parties."    1  Head,  616,  617. 

We  shall  now  direct  our  attention  to  the  precise  ques- 
tion in  hand. 

We  had,  prior  to  the  last  term  at  Nashville,  no  case 
in  this  State  which  formally  approved  the  practice  of 
giving  peremptory  instructions  to  juries;  but  there  are 
cases  in  onr  reports,  as  far  back  as  December  term,  1844 
{Oraham  v.  Bradley,  5  Humph.,  476;  Farquhar  v.  To- 
ney,  5  Humph.,  502),  wherein  it  appeared  that  the  cir- 
cuit judge  gave  perwnptory  instructions  to  the  jury, 
and  this  court  refused  to  reverse,  stating  as  the  ground 
of  refusal,  in  substance,  that,  if  such  instructicm  was  an 
invasion  of  the  province  of  the  jury,  it  was  a  harmless  in- 
vasiwi  in  the  particular  cas^  since  there  was  no  contro- 
veisy  in  the  evidence,  the  correct  conclusion  had  been 
reached,  and  no  injury  had  been  done.  In  Jackson  In- 
suranee  Co.  v.  Sturges,  12  Heisk.,  339,  the  question  fcHP 
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examination  waa  wheUier  a  c^iiain  draft  had  been  pre- 
sented with  due  diligence.  In  discuaeing  Uie  chaif^  of 
the  court,  Nicholson,  C  J.,  said :  "It  is  tme  that,  upon 
a  state  of  facts  not  controverted,  it  would  hare  bem  the 
bnslness  of  the  court  to  determine  whether  they  consti- 
tuted reasonable  diligence  or  not;  bat  when  the  facts  are 
disputed,  and  the  testimony  conflicting,  the  court  can  do 
no  more  than  state  the  general  principles  of  law  applica- 
ble to  the  case,  and  leave  the  jury  to  apply  thein  to  what 
they  may  determine  to  be  the  facts."  Id.,  343.  Jone*  <£ 
iSfon  V.  Cherokee  Iron  Co.,  14  Lea,  157,  was  a  case  in 
which  the  circuit  judge  gave  a  peremptory  instructicm. 
There  was  a  ccmtroversy  of  fact  in  the  record,  and  the 
instruction  was  held  erroneous.  Upon  an  assignment 
made  to  the  findings  of  the  court  of  referees,  befcve 
which  tribunal  the  case  had  been  tried  on  appeal,  that 
the  report  wrongfully  fails  to  show  that  there  were  no 
controverted  facts,  this  court  said : 

"The  plaintiff  below  excepts  to  this  part  of  (he  repwt 
because  the  referees  fail  to  show  ihQ  fact  that  there  was 
no  disputed  fact,  and  therefore  no  issue,  and  becaiue 
they  fail  to  report  that,  even  according  to  their  own 
showing,  the  defendants  below  were  not  entitled  to  any 
abatement  of  the  note.  The  object  of  the  exception  is  to 
make  the  point  that  the  error  of  the  charge  is  not  sof- 
.flcient  to  reverse  on,  if  it  appears  that  the  defendant  has 
no  defense.  This  court  has  occasionally  acted  upon  this 
rule  wha*e  the  verdict  and  judgment  were  in  favor  of  the 
defendant,  and  it  clearly  appeared  that  the  plaintiff 
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ctmld  in  no  ev^t  be  entitled  to  a  recovery  according  to 
his  own  lowing,  .  .  The  reason  why  the  decieiMiB 
are  all  in  cases  where  the  jndgment  ha«  been  in  favor 
of  the  defendants  is,  obviouely,  because  the  plaintiff's 
case  is  nuwe  readily  reducible  to  a  single  point  The 
defendant  may  rely  upon  the  weakness  of  his  adversary's 
case,  as  well  as  upon  his  defenses  proper,  and  it  can  rare- 
ly happen  that  his  rights  turn  upon  a  single  point.  If, 
however,  tbe  case  should  occur  that  the  defense  was  nar- 
rowed to  a  point,  and  was  clearly  not  sustained  by  the 
proof,  the  same  rule  would  no  doubt  be  implied.  The 
mere  fact  that  all  of  our  decided  cases  are  of  the  class 
mentioned  would  not,  therefore,  be  conclusive  of  the 
present  case.  .  .  .  But  no  case  can  fall  within  the 
rule  which  is  not  perfectly  clear."    Id.,  158,  159. 

In  Cmtrell  v.  By.  Co.,  90  Tenn.,  638,  18  6.  W.,  271, 
a  case  of  controverted  facts,  wherein  this  court  held  that 
the  circuit  judge  acted  erroneously  in  giving  a  peremp- 
t<M*y  instructdon  to  the  jury,  the  syllabus  correctly  states 
the  sutrntance  of  the  decision,  aa  follows :  "For  the  court 
to  direct  the  jury  to  return  a  verdict  in  favor  of  either 
partp^,  where  there  is  any  conflict  in  the  evidence  is  an 
invasion  of  the  province  of  the  jury,  for  which  tiie  case 
will  be  reversed." 

In  Hopkini  v.  Railroad,  96  Tenn.,  409,  34  8.  W.,  1029, 
32  L.  R.  A.,  354,  a  Idndred  question  was  considered— 
whether  the  practice  of  demurring  to  the  evidence  ex- 
isted in  this  Stata  In  the  course  of  the  deci8i<m  of  that 
question  the  conrt  incidentally  discussed  two  other  ques- 
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tions — the  right  of  the  trial  judge  to  direct  an  inT<diin- 
tary  nonsuit,  and  the  right  to  give  a  peremptory  instme- 
tioD  to  the  jury.  In  that  discussion  it  was  Ediown  tliat 
the  practice  of  directing  an  involuntary  nonsuit 
prevailed  in  the  following  States,  viz.:  California, 
Connecticut,  Delaware,  Georgia,  Iowa,  Kentucky, 
Maine,  MassachuBetts,  Michigan,  Minnesota,  Nebraska, 
Nevada,  New  Hampshire,  New  Yorit,  New  Jersey,  Ohio, 
Or^on,  Penn^lvania,  Rhode  Island,  Sooth  Carolina, 
Texas,  and  WisconBin.  It  was  shown  that  the  practice 
of  giving  peremptory  instructions,  or  directing  a  verdict, 
prevailed  in  the  following  states,  viz. :  Alabama,  Arkan- 
sas, Illinois,  Indiana,  Iowa,  Kansas,  Kentucky,  Maine, 
Maryland,  Massachusetts,  Michigan,  Minnesota,  Missis- 
sippi, Missouri,  Nebraska,  New  York,  New  Jctscj, 
North  Carolina,  Pennsylvania,  South  Carolina,  Ver- 
.  mont,  West  Virginia,  and  Wisconsin.  It  was  said  in 
that  case  (page  456  of  96  Tenn.,  page  1040  of  34  S.  W. 
[32  L.  R.  A.,  354],  citing  Bacon  v.  Parker,  2  Overt,  57), 
that  it  had  been  decided  that  an  involuntary  nonsuit 
could  not  be  entered  in  this  State;  In  respect  of  the 
right  to  direct  a  v^dict  in  this  State,  it  was  said  (page 
447  of  96  Tenn.,  page  1038  of 34  8.  W.  [32 L.  R.  A.,354.] ) 
The  Tennessee  cases  cited  by  counsel  for  plaintiff  in  err- 
OT,  in  respect  of  the  right  of  the  trial  court  to  direct  a 
verdict,  are  not .  controlling  in  this  case.  These 
cases  presented  controverted  questitms  of  fact 
material  to  the  settlement  of  the  issue,  which  belong 
exclusively  to  the  jury.    Such  were  the  cases  of  Kirtland 
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V.  Montgomery,  1  Swan,  452;  Ayres  v.  Moulton  d  Read, 
5  Cold.,  154;  Robinson  v.  R.  R.,  2  Lea,  594 ;  Gregory  v. 
Und^rhMX  &  Newson,  6  Lea,  207;  S.  E.  Jones  &  Son  v. 
Cherokee  Iron  Co.,  14  Lea,  157;  Cantrell  v.  R.  R.,  90 
Team.,  638, 18  8.  W.,  271."  It  waa  shown  also  in  this  re- 
view that  in  many  of  tbe  States  the  practice  of  demorr- 
ing  to  the  evidence  was  permitted,  and  the  general  resalt 
drawn  from  the  examination  of  the  authorities  was  that: 
"In  every  State  of  the  Union  the  judge  is  allowed  to 
withdraw  a  case  from  the  jury  whenever  there  is  a  desti- 
tution of  any  competent,  rdevant,  and  material  evidence 
to  support  the  issue,  and  tiiis  authority  is  exercised  eith- 
er by  directing  a  verdict  sustaining  a  demurrer  to  the  ev- 
idence, or  enforcing  a  compulsory  nonsuit,  as  the  prac- 
tice may  prevail  in  the  particular  State.  This  fact  is 
inconteetahle,  and  is  abundantly  shown  in  the  overflow 
of  cases  already  cited."  Page  443  of  96  Teuu.,  page  1037 
of  34  8.  W.  (32  L.  B.  A.,  354); 

In  that  case  it  was  held  that  the  demurrer  to  the  evi- 
dence was  the  method  recognized  in  this  State  for  the 
granting  of  relief  in  the  sitnation  outlined  in  the  ex- 
cept. 

So  the  matter  has  rested  in  our  reports  since  thai,  de- 
ciwon  was  rendered  at  the  December  term,  1895,  subse- 
quent decisions  constantly  referring  to  and  applying 
that  case.  Meanwhile,  however,  the  court,  especially 
during  recent  years,  has  had  brought  to  it  very  frequent- 
ly casea  wha^n  the  circuit  judges  had  directed  verdicts. 
Where  there  was  any  material  controversy  in  the  evi- 
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dence,  the  court  has  disposed  of  these  cases  hy  remand- 
ing for  a  new  trial ;  where  tha«  was  no  material  contro- 
versy, th^  ha?e  been  settled  <mi  tiie  priDciples  laid  down 
in  Oraham  v.  Bradley,  Farquhar  v.  Toney,  Jackson  v. 
fiturgea,  and  in  the  excerpt  above  copied  from  Jones  d 
Son  V.  Cherokee  Iron  Company. 

•Finally,  in  the  case  of  W.  B.  Greenlaw,  Adminisl^a- 
tor,  V.  L.  d  N.  R.  Co.,  6  Gates,  187,  86  S.  W.,  1072,  the 
qnestioD  came  again  before  the  court  In  tiiat  cas^  in 
an  opinion  prepared  by  Mr.  Justice  Wilkes,  it  was  said : 
"This  court  has  had  a  number  of  cases  befM«  it  in 
which  the  trial  judge  has,  after  a  consideration  of  the 
entire  record,  directed  the  jury  what  verdict  to  return ; 
and,  althou^  the  court  has  not  in  express  terms  approv- 
ed the  practice,  it  has  said  in  a  number  of  cases  tiiat,  if 
the  trial  judge  has  arrived  at  a  correct  concIusiMi,  the 
verdict  of  the  jury,  and  judgment  of  the  court,  based 
npon  his  Instruction,  will  not  be  disturbed.  Graham  v. 
BradJey,  5  Humph.,  476 ;  Farquhar  V.  Toney,  5  Humph., 
502 ;  Robinson  v.  Railroad,  2  Lea,  694;  Gregory  v.  Vn- 
derhill,  6  Lea,  211;  Jones  v.  Cherokee  Co.,  14  Lea,  157. 
There  are  a  number  of  cases  in  our  books  which  seem  to 
hold  that  the  practice  of  directing  a  verdict  does  not  pre- 
vail in  Tennessee.  Undoubtedly,  in  other  jurisdictions, 
the  weight  of  authority  is  that  such  a  practice  is  proper, 
and  conducive  to  the  prompt  and  proper  determination 
of  l^al  controversies.  Practically  the  same  result  is 
reached  by  a  demurrer  to  the  evidence,  and  it  is  difficult 
to  see  why  the  practice  of  directing  a  verdict  is  not  war- 
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ranted  by  reason,  as  much  so  as  is  the  practice  of  de- 
murring to  the  eTidence.  Indeed,  in  its  practical  appli- 
cation, it  is  more  simple,  direct,  and  easily  understood, 
and  better  calculated  to  do  justice.  .  .  .  The  prac- 
tice of  demurring  to  the  eridence  was  in  disuse  in  this 
State  (or  a  long  number  of  years,  until  quite  recently, 
and  now  prerails  quite  generally,  and  we  think,  with 
beneficial  results.  In  the  practical  application  of  the  two 
modes  of  procedure,  as  we  have  l)efore  stated,  directing 
the  Terdict  appears  to  be  the  more  direct  and  easily  un- 
derstood, and  is  not  fraught  with  such  summary  reenlta 
to  the  party  demurring  as  is  the  case  when  the  demurrer 
is  not  sustained.  We  think,  however,  that,  whenever  the 
jury  is  directed  to  return  a  verdict,  it  should  be  upon  a 
consideration  of  the  entire  evid«)Ce  in  the  case,  and  not 
upon  any  detached  portion  of  such  evidence." 

The  case  last  cited  most  be  regarded  as  finally  estab- 
lishing the  practice  referred  to  which  has  been  strug- 
gling for  authwitative  recc^nition  for  so  many  years. 

That  case,  however,  did  not  call  for  a  statement  of  the 
limitations  of  the  rule  under  our  constitution,  and  that 
phase  of  the  matter  was  not  presented. 

The  following  we  conceive  to  be  a  sound  statement  of 
the  matter  within  the  restrictions  of  our  constitution; 
Where  there  is  no  controversy  as  to  any  material  fact, 
there  is  nothing  for  the  jury  to  find;  the  question  is  then 
solely  one  of  law  for  the  court,  and  in  such  a  case  the 
court  may  instruct  the  jury  to  return  a  verdict  in  ac- 
cordance with  his  view  of  the  law  applicable  to  such 
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ascertained  or  uncontrovertaj  facts.  There  can  be  no 
constitutional  exercise  of  the  power  to  direct  a  verdict 
in  any  case  in  which  there  is  a  dispute  as  to  any  material 
evidence  or  any  legal  doubt  as  to  the  conclusion  to  be 
drawn  from  the  whole  evidence,  upon  the  issues  to  be 
tried. 

As  here  stated,  the  rule  Is  in  accord  with  the  sub- 
stance and  spirit  of  all  our  previous  practice,  and  is  but 
a  harmonious  part  of  a  system.  That  is,  if  there  is  any 
dispute  as  to  any  material  fact,  the  case  must  go  to  the 
Jury;  if  there  ia  no  dispute  as  to  such  facts,  the  question 
is  one  of  law  .for  the  court  If  the  case  is  one  triable  by 
the  jury,  thecourt  below  may  set  aside  the  verdict,  on  mo- 
tion (or  new  trial,  if  he  deem  the  preponderance  of  theev- 
idence  to  be  against  it.  If  he  refuse  to  grant  a  new  trial, 
and  the  case  is  brought  to  this  court,  and  the  decision 
here  turns  upon  the  facts,  the  judgment  of  the  lowar 
court  will  be  permitted  to  stand,  if  there  is  any  evidence 
in  the'  record  to  support  the  verdict;  if  there  is  no  evi- 
dence in  the  record  to  support  the  verdict,  this  court, 
will,  upon  proper  assignment  to  that  effect,  reverse  the 
judgment,  and  remand  the  cause  for  a  new  trial.  In  the 
latter  aspect  of  the  matter,  on  motion  properly  made  in 
the  court  below  for  a  peremptory  instruction,  and  an  im- 
proper refusal  of  it  by  the  trial  judge,  this  court  would 
be  enabled  to  dispose  of  the  case  finally,  and  thn^y 
save  to  the  parties  and  to  the  governmental  agencies  of 
the  State  the  delay  and  expense  of  an  additional  trial,  in 
the  absence  of  any  reversible  error  in  rulings  upon  evi- 
dence or  otherwise. 
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In  dispoaing  of  tUs  question,  we  have  deemed  it  use- 
fal  to  make  a  careful  examination  of  all  our  autliCM^- 
ties  bearing  upon  the  subject,  and  a  reference  to  the 
more  important  of  tiiem,  not  only  for  our  instmction, 
but  in  deference  to  the  truth  that  the  continuity  of  judic- 
iaJ  thought  is  of  the  highest  importance  in  every  sound 
system  of  law,  and  the  only  rational  basis  for  a  true  and 
natural  development  and  improvement  in  principle  and 
practice. 

2.  Although  we  have  held  that  in  a  proper  case  the  * 
trial  judge  may  direct  a  verdict,  yet  we  think  his  honor, 
on  the  facta  of  the  present  case,  improperly  ^cercised 
that  power.  The  facts  stated  in  the  banning  of  this 
opinion  show  that  the  defendant  gathered  the  surface 
water  that  came  upon  its  property  into  a  body  in  its  cul- 
vert^ and  sent  it,  in  greats  volume  and  with  greater 
force  than  it  was  accustomed  to  flow,  npon  the  land  of 
the  plaintiff,  and  thereby  injured  it  The  defeidant 
had  no  right  to  do  this,  and  for  so  doing  became  liable 
in  damages  for  the  infliction  of  the  injury.  See  authori- 
ties cited  in  note  3,  p.  595,  21  L.  R.  A. 

3.  The  circuit  judge  erred  in  refusing  to  permit  the 
plaintiff  to  prove  the  extent  of  the  impairment  of  the 
valae  of  the  property  for  the  purpose  of  assessing  dam- 
ages upon  that  basis.  The  injury  being  a  permanent 
one,  the  damages  should  have  been  assessed  upon  that 
basis,  once  for  all,  rather  than  upon  the  theory  of  an 
injury  to  the  use  by  recurrent  acts  which  may  be  abated. 
This  distinction  is  taken,  and  the  subject  fully  discussed, 
in  Coleman  v.  Bennett,  111  Tenn.,  705,  714,  715,  et  seq., 
69  S.  W.,  734,  to  which  we  refer. 

Reverse  and  remand  for  a  new  trial. 
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Mbngal  Box  Company  v.  Moobe  &  M'Febbin  et  al.* 
{Jackaon.   April  Team,  1905.) 

L  HKBBB.  Ooiitract  of  permiuion  to  cut  And  remora  UmlMr 
for  flva  yean,  bat  no  longor,  confers  no  right  Uiereafter  to 
remove  logm  prevlonaly  cnt. 

Contract  of  permission  to  enter  upon  certain  described  lands  and 
to  cut  and  remoTe  tb^efrom  all  the  cottonwood  trees  standlns 
or  lying  tbereon  for  a  period  of  Ave  years,  wltb  right  of  Ingress 
and  egress  for  aald  period,  but  after  wJilch  there  shall  be  no 
right  nor  timber  cnt  on  said  lande^  confers  right  and  title  to 
snch  trees,  timber,  or  logs  only  as  have  been  cut  and  actually 
removed  from  the  land  before  or  by  the  explratloo  of  the  flve- 
year  limit,  and  confers  no  title  to,  or  rl^t  thereafter  to  remoTe, 
any  trees  or  logs  prevloualy  felled  and  cut.      (Post,  pp.  B98-608,) 

Cases  cited  and  approved:  Hodges  v.  Buell  (Mleh.),  9G  N.  W., 
1078;  Utley  v.  Lumber  Co.,  E9  Mich.,  263;  Richards  v.  Toier,  27 
Mich.,  451 ;  Walt  v.  Baldwin.  60  Mich.,  G36 ;  Burch  v.  Lumber  Co. 
(N.  C).  <6  S.  E.,  24:  Holt  v.  Mills.  64  N.  H.,  109.  121;  Strasson 
T.  Montgomery,  32  Wis,,  62;  Golden  y.  Olock,  67  Wis..  118;  Salt- 
OBstaU  V.  Little,  90  Pa.,  422. 

Case  cfted  and  dlstlnguisbed :  Carscm  r.  Lumber  Co..  108  Tenn, 
681. 

Cases  cited  and  disapproved:     Rlngsley  v.  Rolbrook,  46  N.  H., 
313;  Macomber  Case,  108  Mich.,  491. 
9.    SAKS.    Same.    Conveyance  of  land  anbf  ect  to  timber  contract 
•ubsitntes  Krantae  to  rights  of  grantor,  iudnding  timber  cnt, 
bnt  not  removed  within  time  limit,  when. 

A  deed  of  conveyance  of  lands,  subject  to  an  existing  contract  of 
permission  to  cut  and  remove  trees  thereon  at  any  time  within 
a  certain  period  of  five  years,  passes  to  the  grantee  not  only 
the  lands  and  Uie  growing  trees  thereon,  but  sobstitutes  him 

we  Dote  lo  HcRm  *.  Sim*cU  (Ga.l.U  L.  R.  A.,  Bll. 
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to  all  the  rlgbts  wUcb  tbe  grantor  had  In  the  lands,  flnbject  to 
■ach  timber  contract,  Including  tbe  right  to  the  timber  felled 
and  cut  thereunder  previous  to  the  execution  of  sucb  deed,  but 
not  removed  from  the  laud  within  the  aY^-jeax  limit  (Post, 
p.  608.) 
8.  BAKB.  aame.  Sftme,  Purchaaer  of  land  subject  to  timber 
contract  may  recover  legs  removed  after  time  limit,  ttaoo^ 
out  before  hia  porchaaa,  if  oonfosed  with  logs  cut  thereafter. 
Where  a  party,  under  a  contract  of  permission  to  cut  and  remove 
trees  from  land  within  a  period  of  five  rears,  cuts  trees  both  be- 
fore and  after  a  converance  of  the  land  subject  to  his  contract, 
and  falls  to  remoTe  them  wltbln  the  limited  period  of  five  years, 
bat  removes  them  afterwards,  and  mingles  and  confuses  them, 
the  grantee  In  the  deed  of  conveyance  may  recover  all  of  them 
under  the  doctrine  of  mixing  and  confusion.     (Poat,  p.  6DS.) 


FROM  LAUDERDALE. 


Api>ea]  from  the  Cbancery  Court  of  Landerdale  Conn- 
ty. — John  8.  Coophe,  Chancellor. 

DaAPBB  k  RiOB  and  Randolph  &  Randolph^  for  com- 
plainant 

MybbS;  Banks  &  Appbrson,  for  defendanta 


Ub.  Jdstiob  Wilkes  delivered  the  opinion  of  the 
Court. 

This  Ib  an  action  of  replevin  for  a  nnmber  of  saw  logs. 
The  chancellor  decided  in  favor  of  the  complainant ;  and 
the  d^endants  have  appealed. 
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The  facta,  bo  far  as  necessarj  to  be  stated,  mre  &at  on 
the  3d  of  October,  1898,  J.  0.  Marley  made  a  contract 
with  J.  H.  Evans  concerning  the  cottonwood  fJmber  on 
a  tract  of  2,358  acres  of  land  in  Lauderdale  coanty.  This 
ccHitract,  hj  a  regular  chain  of  conveyances  or  transfers 
finally  vested  in  the  d^endants  Koore  &  HcFerrin.  In 
March,  1903,  before  the  expiration  of  the  cmitract  made 
by  Marley  with  Evans,  the  Mengal  Box  Company  bonght 
of  Marley  the  whole  of  the  land  from  which  the  tamber 
was  to  be  cut.  All  of  the  CMitracts  were  p^ularly  reg- 
istered, and  the  deed  from  Marley  to  the  Mengal  Box 
Company  recited  the  contract  made  by  Mariey  with  Ev- 
ans, and  the  conv^ance  to  the  box  company  was  made 
subject  to  that  contract. 

The  contract  had  a  five-year  limit  for  cutting  and  re- 
moving the  timber,  and,  about  six  months  after  the  ex- 
piration of  this  limit,  Moore  &  McFerrin  were  proceed- 
ing to  remove  certain  cottonwood  logs  from  the  premi- 
ses, when  tbeiy  were  replevied  by  the  Mengal  Box  Com-  i 
pany.  The  replevin  suit  was  brought  in  April,  190^  and 
resulted  as  before  stated.  I 

The  ccmtract  between  Marley  and  Evans  is  in  these 
words: 

"For  and  in  consideration  of  the  sum  of  |2,538.00,  on 
the  following  payments,  to  wit:  I,  Jo.  C.  Marley,  have 
given  and  granted,  and  by  these  presents  do  give  and 
grant  unto  the  said  J.  H.  Evans,  permission  to  enter  up- 
on and  cat  and  fell  any  and  all  cottonwood  trees  now 
standing  and  growing  upon  the  following  described 
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tract  of  land,  aitoate  in  tbe  county  of  Landerdale  and 
the  State  of  Tennessee,  with  the  priTilege  of  cutting  and 
rranoTing  said  cottonwood  timber  for  the  term  of  five 
years  trom  this  date,  with  this  exception :  That  the  said 
Evans  is  to  release  all  claim  on  aa  much  as  two  hundred 
acres  each  year,  bo  that  the  same  may  be  leased  or  clear- 
ed. The  title  of  all  the  other  kinds  of  timber  is  retained 
by  m&.  The  said  Evans  is  to  have  tbe  right  of  ingress  and 
^reas  on  said  land  for  hia  said  t«7n,  after  which  time 
he  is  to  have  no  right  or  cut  any  timber  on  said  land. 
Said  Evans  is  to  have  and  own  all  cottonwood  timber, 
both  standing  and  now  down,  that  he  may  cut  and  re- 
move within  said  five  years  from  said  land.  And  I  war- 
rant the  title  of  said  timber,  and  I  will  not  give  any 
other  person  a  right  to  cut  or  remove  any  cottonwood 
timber  from  said  land  during  said  five  years. 

"Witness  my  hand,  this  3d  day  of  October,  1898,  Jo. 
O.  Marley." 

The  deed  from  Marl^  to  the  Mengal  Box  Company 
contains  the  following  recital  and  reservation : 

"Bnt  it  is  understood  that  I  sell  to  the  said  K^igal 
Box  Company  the  second  described  tract  of  land  subject 
to  the  contract  which  I  have  heretofore  made  with  J.  H. 
Evans,  for  the  sale  to  him  of  all  cottonwood  timber  on 
said  tract  of  land,  giving  him  five  years  from  the  third 
day  of  October,  1898  in  which  to  remove  the  same,  which 
contract  is  registered  in  the  r^ister's  office  at  Bipley, 
Tennessee,  In  Book  J.  J.  pages  10  and  11,  it  being  en- 
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cumbered  only  by  the  said  Evans  right  to  remove  said 
timber." 

There  was  a  covenant  in  the  deed  of  Beisin  and  right 
to  convey,  and  against  incumbrances,  except  by  the  tim- 
ber contract  with  Evans,  as  above  set  out,  and  some 
taxes  which  the  l)OZ  company  agreed  to  pay. 

It  appears  that  before  the  time  limit  had  expired,  of 
five  years  from  the  date  of  the  contract,  Moore  &  McFer- 
rin  had  cut  or  caused  to  be  cut  into  saw  logs  all  or  virt- 
ually all  the  saw  logs  replevied  in  this  suit,  and  there 
are  several  hundred  more  saw  logs  cut  and  ready  to  be 
removed  from  the  land. 

The  logs,  when  replevied,  were  not  on  the  land,  but 
had  been  removed  therefrom  by  Moore  &  McFerrin,  and 
were  rafted  in  Coal  cre^,  ready  to  be  floated,  -whea  a 
rise  should  come,  to  market 

The  only  questicm  of  importance  in  the  caae  is  the 
proper  construction  and  effect  to  be  given  to  the  con- 
tract entered  into  between  Marley  and  Evana. 

Moore  &  McFerrin  claim  that  under  this  contract  the 
title  to  all  the  cottonwood  Ic^  which  were  cut  before  the 
expiration  of  the  time  limit  of  five  years,  banning  Oc- 
tober 3, 1898,  vested  in  them ;  and,  inasmuch  as  the  trees 
were  felled  and  cut  into  saw  logs  before  the  eipiratitm 
of  their  five  year  limit,  they  had  a  right  to  remove  the 
logs  after  the  expiration  of  that  time, 

Quite  a  number  of  cases  are  cited  on  both  sides  bearing 
upon  the  question  of  the  rights  of  the  parties  under  con- 
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tracts  made  for  the  cutting  and  removing  of  standing 
trecB. 

We  are  of  opinion  that  the  langnage  of  the  contract 
in  this  caae  admits  of  but  one  construction,  and  we  need 
not  consfldM  the  nice  distinctions  which  have  been  made 
in  the  cases,  bearing  npon  the  question  of  such  con- 
tracts. 

We  think  the  contract  means  that  Evans  elkould  be- 
come the  owner  and  have  the  title  to  all  the  logB  which 
should  be  ent  and  removed  before  or  by  the  expiratitm 
of  the  five-year  limit;  but,  in  order  to  give  him  the  own- 
ership and  to  entitle  him  to  snch  Ic^,  JJiey  must  not  only 
be  cut  (that  is,  the  trees  felled  and  the  logs  cut  into 
lengths),  but  the  logs  must  be  removed  from  the  prem- 
ises befwre  or  by  the  expiration  of  the  five-year  limit; 
and,  after  the  expiration  of  that  tune,  Evans  would  have 
no  right  to  either  fell  any  trees,  cut  any  Ic^,  or  remove 
them  after  being  cut,  or  to  remove  any  logs  that  have 
beeai  previously  cut. 

The  contract  gives  Evans  pennission  to  enter  npon  the 
lands,  and  to  cut  and  fell  all  Cottonwood  trees  standing 
and  growing  upon  them,  with  the  privilege  of  cutting  and 
removing  the  timber,  for  the  term  of  five  years,  with  the 
exception  that  Evans  was  to  release  all  claim  on  as  much 
as  two  hundred  acres  each  year,  so  that  the  same  might 
be  leased  and  cleared.  "The  title  to  all  other  kinds  of 
timber  is  retained  by  me,"  This  means  that  al!  timber, 
except  Buch  cottoowood  trees  as  had  been  cut  and  re- 
moved fnnn  the  premiseB  within  the  time  limit,  should 
remain  in  Marley. 
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The  contract  farther  saya:  "The  said  Evans  ia  to 
hare  the  right  of  ingress  and  egreea  on  eaid  land  for  his 
said  tenn,  after  which  Ume  he  is  to  have  no  right  or  cat 
any  timber  on  said  land/' 

This  means  that  he  should  hare  no  rif^t  of  ingress 
and  ^ress  to  the  land  for  any  purpose  after  the  expi- 
ration of  the  five-year  limit,  nor  should  he  cut  any  tim- 
ber on  Uve  land  after  that  time. 

In  further  confirmation  on  this  construction,  the  con- 
tract provides  as  follows;  "Said  Evans  is  to  have  and 
own  all  Cottonwood  timb^,  botii  standing  and  now 
down,  that  he  may.  cut  and  remove  within  said  five  years 
from  said  land." 

This  means  that  he  should  obtain  no  title  to  any  of  the 
Cottonwood  timber  unless  it  was  both  cut  and  removed 
within  the  five-year  limit. 

The  contract  further  says :  "And  I  warrant  the  tJUe 
of  said  timber,  and  I  will  not  give  any  other  person  a 
right  to  cut  or  remove  any  cottonwood  timber  from  «ud 
land  during  said  five  years." 

The  expression,  "And  I  warrant  the  title  of  such  tim- 
ber," refers  to  such  timber  as  Evans  migtt  cut  and  re- 
move within  the  five  years,  and  only  extends  to  snch  tim- 
ber ;  the  said  Evans  having  no  interest  in  any  other. 

This,  we  think,  is  the  plain  meaning  of  the  contract, 
and  its  language  admits  of  no  other  interpretation. 

While  the  authorities  are  somewhat  conflicting  as  to 
the  rights  of  the  vendor  and  vendee  in  cases  of  contracts 
for  the  cutting  and  removal  ot  timber  growing  upon 
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lands,  we  think  there  are  no  cases  in  which  the  langnage 
is  the  same  as  the  Ibngaage  in  this  contract,  or  similar 
tiMTCito,  where  it  haa  been  constmed  differently  from  the 
meaning  which  we  attadi  to  this  c(Hitract 

The  seeming  conflict  between  many  ot  tie  waoo  arises 
ont  of  the  difference  in  the  terms  and  language  of  the 
contract,  and  the  words  nsed  in  expressing  the  same 

In  our  own  State  we  have  no  direct  authority  upon  the 
eiact  question  iuToIved. 

In  the  case  of  Oarson  v.  Lumber  Co.,  108  Tenn.,  681, 
69  S.  W.,  320,  it  wag  held  that  under  a  contract  for  the 
sale  <tf  standing  trees,  which  contained  no  prorision  for 
the  cutting  and  removing  the  sam^  the  grantee  haa  the 
right,  implied  by  law,  to  enter  upon  tJie  lands  and  cat 
and  remove  the  same  .within  a  reasonable  time,  but  not 
after  the  lapse  of  such  reasonable  time;  and,  un- 
der the  pecnliar  facts  of  that  case,  the  court  was  of  opin- 
ion that  a  period  of  ten  years  from  the  date  of  the  con- 
tract was  a  reasonable  time  for  cutting  and  removing 
the  timber  under  the  contract 

Tliat  case  is  to  be  differentiated  from  this,  in  that 
there  was  a  sale  of  all  the  standing  trees,  which  vested 
Gie  absolute  title  to  the  same,  and  no  time  limit  was 
fixed,  within  which  to  cut  and  remove  the  timl>er ;  but 
here  a  mere  permission  was  given  to  go  npon  the  land 
and  cut  and  remove  the  timber,  and  this  cutting  and  re- 
moval must,  by  the  contract,  be  made  within  five  years 
from  the  date  of  the  same,  and  the  title  to  the  timber 
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did  not  pass  until  it  was  cat  and  removed,  ander  the  ex- 
press language  of  the  ccmtract  itsell. 

The  general  rale  of  law  applicable  in  each  cases  Is  thus 
laid  down  in  the  twentj-eighth  volume  of  the  American 
&  English  Encyclopedia  of  Law  (2d  Ed.),  541 : 

"Contracts  for  the  sale  of  standing  trees,  to  be  remor- 
ed  within  a  specified  Ume,  have  generallj  been  c<Histraed 
by  the  court  as  sales  of  only  so  many  trees  as  the  vendee 
might  cut  and  remove  within  the  tdme  designated;  the 
balance  remaining  the  property  of  the  vendor." 

To  sustain  the  text  are  cited  cases  from  QcOTgia, 
Maine,  Massachusetts,  Michigan,  Minnesota,  and  New 
Yoit.    The  text  adds : 

"Such  a  sale  may,  however,  be  r^;arded  as  absolute, 
and  the  agreement  to  remove  as  a  covenant,  in  which 
case  the  timber  remains  the  property  of  the  porcbasar, 
although  not  removed  within  the  time  provided  for." 

And  for  l^s  text  are  cited  cases  from  Alabama,  Michi- 
gan, and  Massachusetts. 

An  examination  of  these  cases  will  show  that  they  are 
founded  upon  contracts  whose  language  is  different 
from  the  language  of  the  present  contract 

There  are  some  cases  which  hold,  apparently,  a  differ- 
ent doctrine — notably  the  case  of  Eingsley  v.  Holbrook, 
45  N.  H.,  313,  86  Am.  Dec.,  173,  and  the  Macomber  Ca$e, 
reported  in  108  Mich.,  491,  66  N.  W.,  376,  32  L.  K.  A, 
102,  62  Am.  St  Rep.,  713. 

But  we  are  not  satisfied  with  these  cases,  and  the  Ma- 
comber case  appears  to  be  modified  and  questioned  ia 
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the  later  case  of  Hodges  v.  Buell  (Mich.),  95  N.  W., 
1078. 

In  Utley  t.  8.  W.  WUcoa  Lumber  Co.,  59  Mich.,  263, 
26  K.  W.,  488,  cartain  timber  was  gold,  to  be  cut  and  re- 
moved within  a  specified  time;  and  the  court  held,  in 
BQbstanee,  that  after  the  expiration  of  that  time  the  pur- 
chaser was  entitled  to  only  such  logs  as  had  been  cut 
and  were  actually  removed  from  the  land  within  the 
tjme  limit. 

To  the  same  effect,  see  Richards  v.  Tozer,  27  Mich., 
451;  Wait  v.  Baldncin,  60  Mich.,  626,  27  N.  W.,  697,  1 
Am.  St  Rep.,  651. 

In  the  case  of  Burch  v.  Elisabeth  City  Lumber  Com- 
pany, 46  S.  ^.,  24,  the  Supreme  Court  of  North  Carolina 
said: 

"UndCT  a  contract  conveying  all  the  timber  on  certain 
lands,  and  allowing  the  grantee  five  years  within  which 
to  cut  and  remove  the  same,  whether  viewed  as  a  release 
or  as  a  conveyance  of  the  timber,  and  wheUier  the  title 
passed  upon  the  execution  of  the  conveyance,  or  not 
until  the  timber  is  cut  and  removed,  the  right  of  the 
grantee  to  cut  and  remove  the  timber  terminates  wit^ 
the  five-year  period  mentioned  in  the  instruction,  and  he 
then  has  no  further  interest  therein." 

In  the  case  of  Eoit  v.  Stratton  Mills,  54  N.  H.,  109, 
20  Am.  Rep.,  119,  which  seems  to  hold  a  doctrine  differ- 
ent from  the  one  herein  laid  down,  it  is  said  at  page  121 
of  54  N.  H.  (20,Am.  Rep.,  119) : 
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'TEf  the  deed  conveyed  tbe  trees  on  c(mditioti  that  th^ 
he  remored  within  a  reaeonahle  time,  or  conveyed  wily 
guch  trees  aa  should  be  removed  within  that  tJme,  thra 
the  trees  not  removed  within  that  time  did  not  pan  with 
the  deed,  but  remained  the  pri^«rty  of  the  landowner." 

In  the  case  of  Stroison  v.  Montgomery,  32  Wis.,  62 : 
"Provided  always  and  these  presents  are  up<Hi  this 
express  condition,  that  the  party  of  the  second  part  shall 
take  all  of  said  trees  and  timbar  off  of  said  land  within 
four  years  from  this  date;" 

In  construing  this  contract,  the  coort  said  tiiat  the 
defendant  had  no  right  to  cat  and  remove  the  timbo: 
after  the  erpiration  of  the  four-year  limitation  in  the 
deed  to  White. 

Following  this  case^  the  court  in  the  case  oi  Golden 
V.  Glock,  57  Wis.,  118,  15  N.  W.,  12,  46  Am.  R^.,  34, 
said: 

"As  stated,  in  substance,  in  Straston  v.  Montgomery, 
the  legal  effect  of  the  instrument  was  to  conv^  all  the 
trees  and  timber  designated  which  shonld  be  removed 
within  the  time  prescribed,  and  such  as  remained  there- 
after  shonld  belong  to  Allen  or  his  grantee  of  the 
premises.  Such  being  onr  construction  of  the  deed,  we 
hold  .  .  ■  that  the  plaintiff  has  no  right  to  any  of  the 
trees  and  timber  not  removed  from  the  premises  prior  to 
April  20,  1880,  at  which  time  the  limitatiiHi  in  the  deed 
under  which  he  claimed  expired." 

In  the  case  of  SaHonstall  v.  lAttle,  90  Pa.,  422,  35  Am. 
Rep.,  683,  the  language  in  the  deed  was  this:    "Also 
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reserring  nnto  the  parties  of  the  first  part  hereto,  tiieir 
heirs  and  afisignB,  all  the  pine  timber  on  the  afto^said 
six  tracts  of  land,  together  with  the  right  and  privil^e 
to  cut,  remove,  take,  and  carry  away  the  name,  or  any 
part  thereof,  at  an;  and  all  times,  also  the  right  of 
ingress  and  egress  at  all  times,  for  the  space  of  twelve 
years  from  the  date  first  above  writt^  for  the  purposes 
af(Nresaid." 

The  court  said : 

"VPTiether  we  regard  the  clause  in  controTcrsty  as  a 
reservation  or  an  exception,  the  result  is  the  same,  for 
in  either  event  Kingsbury,  or  his  grantee  of  the  timber, 
was  restricted  to  twelve  years  within  which  to  cut  and 
remove  it.  It  was  the  reservation  of  the  timber  for 
twdve  years,  and  no  longer.  After  that  time  the  trees 
remaining  passed  witii  the  grant  of  the  soil  to  which 
th^  were  attached." 

These  authorities  support  the  conclusion  at  which 
we  have  arrived,  and  which  we  think  is  obvious  and 
plain,  without  the  aid  of  authorities,  from  the  tenns  of 
the  ccmtract  itself. 

It  does  not  definitely  appear  whether  the  logs  In 
question  were  all  cut  after  the  sale  of  the  land  to  the 
Mesogal  Box  Company  or  not,  but  the  evidence  tends  to 
ahov  that  they  were  cut  after  that  date.  This  is 
only  important  as  bearing  upon  the  question  of  title  in 
the  Mengal  Box  Company  to  the  logB  in  controvert, 
and  its  right  to  bring  a  replevin  suit  to  recover  them. 

We  are  of  the  opinion  that,  by  the  deed  ezecnted  by 
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'  Karlej  to  the  box  company  to  the  land,*  the  title  to  all 
the  trees  Btanding  upon  it  at  that  time  passed  to  the  box 
companj,  subject  to  be  defeated  only  if  Moore  £  McFer^ 
rin  should  cut  and  remore  them,  or  any  of  them,  b^ore 
the  expiration  of  the  time  limit 

The  effect  of  this  contract  of  sale  an  conveyance  to 
the  box  company  was  not  only  to  transfer  the  land  and 
the  growing  trees  npon  it  to  the  company,  bat  was  also 
to  Bnbstitute  the  company  to  all  the  rights  which  Marley 
had  in  the  land,  subject  to  the  contract  made  with 
Evans. 

If  it  ^ould  be  true  that  some  of  the  logs  had  been  cut 
before  the  sale  to  the  box  company,  and  that  the  result 
was  to  make  them  personalty,  so  that  they  wonld  not 
pass  with  the  conveyance  of  the  land,  still  they  were 
mingled  and  confused  by  Moore  &  McFerrin  with  the 
other  logs  cut  after  the  conv^ance  to  the  box  company; 
and  in  such  a  case,  under  the  doctrine  of  mixing  or  con- 
fusion of  goods,  the  box  company  would  have  a  r^ht  to 
recover  the  whole  of  theia,^ 

It  was  evidently  the  intention  of  Marley,  In  his  con- 
veyance of  the  land  to  the  box  company,  to  sabstitnte 
them  to  all  his  rights  in  and  to  the  timber  upon  the 
land,  whether  cat  or  standing,  subject  to  the  contract 
with  Evans. 

"We  are  of  opinion,  therefore,  that  thrare  is  no  error 
in  the  decree  of  the  chancellor,  and  it  is  affirmed,  with 
costs. 
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Union  Bailway  Company  v.  Mbs.  E.  M.  Hunton  et  al.   piT  ^ 
(Jackson.    April  Term,  1905.) 

1.  BMINEHT  DOMAIN.     I<aas«e  is   nocMsary  party  to  condem- 
aation  proceeding. 

In  condemnation  proceedings  under  eminent  domain  laws,  lessee 
of  the  land  sought  to  be  condemned  for  public  use  Is  a  neces- 
sary party.     {Post,  pp.  613,  614.) 

2.  SAHE.    Assignment  of  error  for  permitting  a  lease  to  be  used 
as  an  absolute  criterion  lor  value  is  too  general,  when 

An  assignment  of  error,  on  appeal  In  condemnation  proceedings 
undu-  eminent  domain  laws  to  condemn  land  for  public  use,  that 
tbe  court  below  erred  In  permitting  a  lease  to  one  of  the  defend- 
ants to  be  used  as  aB  absolute  criterion  [or  value  cannot  be  en- 
tertained so  far  as  It  makes  the  point  as  a  general  one,  directed 
to  the  whole  record,  because  too  general.     U'ost.  pp.  614-617,) 

8.  8AMB.  Value  on  rental  basis  proved  by  witness  on  crossez 
amiuation,  when. 
Where,  under  condemnation  proceedings  under  eminent  domata 
laws  to  condemn  land  for  public  use,  a  witness  testlQes.  upon 
his  examination  In  chief,  that  the  property  In  question  la  worth 
a  certain  sum.  and  that  a  fair  rental  value  of  the  property  would 
be  six  per  cent,  of  Its  value.  It  is  proper  to  prove  by  him,  upon 
cross-examination,  what  be  would  consider  a  fair  cash  value  of 
the  property  lu  view  of  the  fact  thai  It  Is  leased  for  a  number  of 
years  at  a  certain  sum  per  year.     {Fo.it,  pp.  616-618.) 

4.  SAHB.  Rental  value  to  be  considered  in  detarminingr  value 
of  property. 
In  condemnation  proceedings  under  eminent  domain  laws  to  con- 
demn land  for  public  use.  the  rental  value  of  the  property  ia 
one  consideration  to  be  looked  to  in  determining  the  value  of 
tbe  land  taken.  {Poet,  lip.  61S,  621.) 
114  Tenn— S9 
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Case  clt«d  and  approved:     HcKlnney  t.  NaahylUe,  102  Tenn.,  13T> 


0.  BAHB.  Aft«r  JadgmMil  of  coudamnatlon,  oontantioii  that  d*- 
fcmdant  ia  antitlwl  to  no  damagw  caimot  be  made  at  anbaeqiieiit 
term,  when  only  amount  of  damagea  ia  involvad. 
Wliere,  In  condemnaUon  proceedlnga  under  eminent  domain  laws 
to  condemn  land  for  public  use,  a  Judgment  ot  coDdemnatlon  la 
passed,  tbe  question  made  br  petitioner  that  one  of  tlia  defend- 
ants who  claimed  an  Interest  under  a  lease,  was  entitled  to  no 
damages.  1b  not  open  to  examination  at  a  suhsequent  term,  when 
the  court  has  under  consideration  merely  the  question  of  the 
amount  of  damages.     (Poat,  pp.  618,  619.) 

6.  WITNESSES.    B«faaal  to  permit    croaa-axaminatioii  aroew 
iag,  upon  atatemmit  of  connaal,  to  be  uaeleaa,  u  not  error. 

There  is  no  error  In  refusing  to  permit  cross-esamlnatlon  of  a 
defendant  as  a  witness,  where  counsel  states  that  he  does  not 
hope  to  obtain  anything  by  It,  but  to  lay  grounds  for  a  conten- 
tion or  question  that  cannot,  under  the  law.  be  made  at  the 
then  stage  or  the  proceedings.     (Post,  pp.  618,  619.) 

7.  EMINENT  DOKAIN.    Error  to  reject  evidence  ahowliigr  leaae 
obtained  for  specnlation  In  expected  condemnation  proceeding*. 

In  condemnation  proceedings  under  eminent  domain  laws  to  con- 
demn land  for  public  use,  It  Is  error  to  refuse  to  permit  pe- 
titioner to  show  that  a  lease  of  the  property,  held  by  one  of 
the  defendants,  was  not  obtained  with  a  view  to  its  use  and 
enjoyment,  but  as  a  means  of  speculation  in  the  expected  con- 
demnation proceedings,  and  hence  that  such  lease  ought  not  to 
be  taken  as  a  true  and  spontAneous  expression  of  value.  iFotl, 
pp.  816,  617,  618-621.) 

Case  cited  and  approved;  McKlnney  t.  Nashville,  102  Tenn.,  ISl, 
183-140. 
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B.  PBAOnOX.  Oroaa- examination  of  r«battal  witneM  reopan- 
ing  tha  caaa  for  taatlmony  in  chiaf  ia  properly  retoaed. 
Wliere  It  appears  to  the  court,  on  the  examlnatton  of  a  wltoees, 
In  rebuttal,  that  It  the  croBB-examl nation  aa  to  the  original  mat- 
ter proposed  Is  allowed  to  proceed,  the  court  must  again  go  at 
large  Into  teetlmonr  In  ohief,  there  la  no  error  in  the  court's  re- 
fusal to  permit  the  examination  to  proceed.     lPo»t,  W-  621-624.) 

Caaea  cited  and  approved:  Smith  v.  Britton,  4  Bum.,  201;  Story 
T.  Saunders,  S  Hum.,  667;  Cash  t.  State,  10  Hum.,  114;  Hays  t. 
Crawford,  1  Hela.,  87;  Morria  y.  Swaney.  7  Hela.,  695;  Foraee  v. 
UaUock,  7  Hels.,  426;  Railroad  v.  Parker,  12  Hela.,  60;  KnlghU 
of  Honor  V.  Dickson,  102  Tena.,  256,  26S,  259;  State  t.  Davla,  104 
Tenn.,  501.  506,  607,  509. 

8.  BAKE.  Bajection  of  arideoce  of  aale  price  of  adjacent  lands  is 
error,  wlion. 
In  condemnation  proceedings  under  eminent  domain  laws  to  con- 
demn land  for  public  use,  the  rejection  of  testimony  showlnK 
prices  for  which  other  lands  In  the  neighborhood  of  the  land  in 
question  were  sold,  within  a  reasonable  time  prior  to  the  taking 
of  the  Und  invoWed,  is  error.         (Poii.  PP-  624-627.) 

Cases  cited  and  approved:    White  t.  Hermann,  51  ni.,  246;  Rail- 
road V.  Clark,  121  Ho.,  1S6;  BalUmore  t.  Smith,  80  Ud,,  473; 
Uoale  V.  Baltimore,  5  Md..  324. 
to.    WITNESSSB.    Befuaal  to  allow  answer  to  queationa  ia  not 
error  where  it  doea  not  appaar  what  the  answer  would  be, 

Wbere  the  record  falls  to  show  what  the  answer  of  a  witness 
would  have  been,  an  assignment  of  error  for  the  court's  refusal 
to  allow  witness  to  answer  cannot  be  considered  In  the  supreme 
.  court.     CPoit,  pp.  627,  628,) 

Cases  cited  and  approved:  Pearce  v.  Suggs,  86  Tenn.,  724;  Trus- 
low  V.  State,  95  Tenn.,  199;  Railroad  r.  Stoneclpher,  96  Tenn., 
315;  Weeks  v.  McNulty,  101  Tenn.,  495;  Insurance  Co.  v.  Scales, 
101  Tenn.,  628;  Stacker  v.  Railroad,  106  Tenn.,  450;  Sbugart  v. 
Shugart,  3  Gates,  179, 186. 
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11.  BAlrt.  Sam*.  Knla  doe*  not  applf  where  «ntire  line  at  com- 
potSDt  eridenca  u  ruled  out,  nor  where  Che  witneaa  is  iuM 
incompetent  and  not  heard  at  all. 
But  the  rule  In  the  foregolaff  headnote  does  not  apply  vhere  the 
trial  Judge  rules  out  an.  entire  line  of  cranpatent  avldonce,  or 
retuBOs  to  hear  any  examination  thereon,  just  aa  It  does  not  ap- 
ply when  he  holds  that  a  witness  Is  InctHnnetent.  and  retusea  to 
hear  him  at  all.    (Post,  pp.  627,  628.) 

19.  BAKE.  Befosol  to  permit  witness  to  testily  as  to  rental  value 
ol  land,  where  the  value  of  the  land  is  involTed,  is  error,  when, 
Where,  In  condemnation  proceedlnRS  under  eminent  domain  laws 
to  condemn  land  for  public  use,  a  witness  testified  that  he  had 
knowledge  of  two  rental  contracU  or  neighboring  lots  within  a 
short  time  before  the  taking  Involved,  and  that,  although  he  had 
no  specific  Information  of  any  other  contract  In  that  neighbor- 
hood, yet  he  was  acquainted  with  the  property  there,  and  also 
had  had  many  years'  experience  as  real  estate  agent,  and  on 
these  grounds  that  be  believed  be  could  state  the  rental  value 
of  the  property  In  question,  It  was  error  to  refuse  to  permit  him 
to  testify  concerning  the  rental  value  of  the  land  in  controversy. 
lPot,-pp-  62S-630.) 

Cases  dted  and  approved:  Wray  v.  Railroad,  G  Cates,  644,  6C5, 
566;  Railroad  v.  Warren,  137  U.  S.,  364;  Railroad  v.  Blake,  116 
lU.,  166,  167. 


FROU  BHBLBY. 


Appeal    from   the   Circuit   Court  of  Shelby  County. 
-J.  P.  Young,  Jodga 
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M'Fablaind  &  Canada^  for  plaintifF. 

Wilkinson  &  M'GEHBEraiid  Cabboll^  M'Khllab,  Bul- 
LiNGTON  &  BiOGS,  tOT  defendants. 

Mb.  JnsnOB  Neil  delivered  the  opinion  of  the  Conrt. 

This  was  a  condemnation  suit  brought  by  the  Union 
Railway  Company  on  the  25th  of  May,  1903,  against  the 
defendants,  Mrs.  E.  M.  Hunton  and  S.  M'.  Wright,  for 
the  purpose  of  condemning  a  right  of  way  two  hundred 
feet  in  width  across  the  property  of  the  defendant  Mrs. ' 
Hunton,  fully  described  in  the  petition. 

The  defendant  S.  M.  Wright  was  a  lessee,  having  a 
lease  upon  the  property  executed  April  29,  1903,  for  a 
period  of  ten  years  from  May  1, 1903,  t»  May  1, 1913,  at 
a  rental  of  f500  per  year.  According  to  the  terms  of  this 
lease  the  tenant  was  to  keep  down  taxes,  and  to  turn  over 
to  the  landlord  at  the  end  of  the  term  any  improvements 
he  might  erect  upon  the  land  during  the  term.  Having 
this  claim  to  the  premises  in  question^hewasanecessary 
party  to  the  proceeding. 

The  parties,  therefore,  who  are  the  defendants  in  er- 
ror, and  who  were  the  defendanta  named  in  the  petition 
of  the  Union  Railway  Company  (or  condemnation,  are 
Mra  E.  M.  Hunton,  the  owner  in  fee,  and  S.  M.  Wright, 
the  alleged  lessee. 

In  making  the  defendant,  S.  M.  Wright,  a  party, 
and  seeking  the  condemnation  of  the  leasehold  interest 
claimed  by  him  at  the  time  of  the  condemnation  of  the 
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fee  of  Mrs.  Hunton,  the  petition,  as  to  the  lease  and  the 
title  of  S.  M.  Wright  thereunder,  all<^ed  as  follows : 

"Petitioner  is  advised  tliat  the  said  Wright  wrong- 
fully obtained  whatever  lease  he  has  upon  this  land  as 
against  this  petitioner,  and  in  bad  faith  to  it,  and  had 
been  previously  advised  of  the  necessity  of  petitions 
occupying  this  land  for  its  roadbed,  and  had  pretejided 
to  assist  petitioner  in  the  obtention  of  this  right  of  way 
for  its  purposes,  but,  instead  of  doing  so,  secured  this 
lease  wrongfully  to  himself. 

"Petitioner  now  makes  the  said  S.  M.  Wright  a  party 
defendant  hereto,  in  order  that  he  may  appear  and  set 
up  whatever  interest  he  has,  and  that  upon  condemna- 
tion of  this  land  and  determination  of  what  compensa- 
tion shall  be  paid  for  the  taking  of  the  same,  this  com- 
pensation may  be  distributed  between thedefendantMrs. 
Hunton  and  the  said  S.  M.  Wright,  if  it  appears  that  he 
has  any  interest  in  the  said  land." 

The  defendant,  S.  M.  Wright,  filed  an  answer  to  the 
petition  for  condemnation,  in  which,  after  denying  the 
prior  knowledge  and  fraud  and  bad  faith  chained 
against  him,  he  continued : 

"On  the  contrary,  respondent  avers  that  he  obtained 
the  lease  in  good  faith,  for  the  purpose  of  erecting  a 
manufacturing  plant  thereon,  and  has  already  expended 
the  sum  of  about  $800  in  the  erection  of  said  plant ;  that 
the  property  is  peculiarly  valuable  for  the  uses  to  which 
he  desires  to  put  it;  that,  being  at  the  junction  of  several 
railroads  above  mentioned,  it  affords  respondent  splen- 
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did  opportunities  to  advertise  the  wares  to  be  manufact- 
ared  by  him,  and  he  states  that  it  will  be  a  great  injury 
to  him  for  the  said  land  to  be  taken  for  the  uses  of  the 
petitioners." 

The  court,  upon  the  petition  and  the  answers  of  the 
defendants  thereto,  appointed  a  jury  of  view,  who 
assessed  the  damages  to  both  of  the  defendants  at  $5,500, 
11,000  of  which  was  to  go  to  the  defendant  and  the  les- 
see, Wright. 

Prom  this  report  of  the  jury  of  view  all  the  parties, 
the  petitioner  and  the  defendants,  appealed. 

The  case  subsequently  came  on  for  trial  before  the  cir- 
cuit judge  and  a  jury  in  the  usual  way,  at  the  conclusion 
of  which  trial  the  jury  returned  a  verdict  in  favor  of 
Mrs.  Hunton  for  f7,650,  with  interest,  and  in  favOT  of 
the  defendant  Wright  for  |1,500  and  interest. 

Upon  this  verdict  the  court  rendered  judgment 
against  the  petitioner  for  said  sums  of  f7,650  and 
fl,500,  resp«!tively,  with  interest,  making  a  total  of 
19,653.25,  and  all  costs. 

A  motion  for  new  trial  was  made  and  overruled, 
whereupon  an  appeal  was  prayed  by  the  railway  com- 
pany to  this  court,  and  errors  have  been  assigned. 

The  first,  second,  and  sixth  assignments  all  depend 
principally  upon  the  contention  of  the  petitioner  that 
Wright's  lease  was  procured  under  such  circumstances 
as  prevented  it  being  properly  considered  as  a  fair  ex- 
pression of  the  rental  value  of  the  land  by  reason  of  the 
matter  set  forth  in  the  excerpt  above  taken  from  the  peti- 
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tion.  It  was  contended  by  the  petitioner  that  Wright, 
baring  learned  from  the  company  that  itdeemed  the  land 
in  qnestiOD  essential  to  the  further  pif^reas  of  its  roed, 
and  that  it  must  be  acquired  either  by  purchase  or  con- 
demnation, sought  out  Mrs.  Hunton,  and  procured  the 
lease  from  her,  not  with  a  view  of  really  usiog  it,  but  for 
the  purpose  of,  and  with  the  expectation  of,  reaping  a 
profit  out  of  the  condemnation  proceedings  in  the  valu- 
ation of  the  lease;  that  the  taking  of  the  lease  by  Wright 
was  a  mere  speculation,  based  upon  the  certainty  that 
the  property  would  soon  be  taken  from  him,  and  that  he 
would  thereby  obtain  a  profit  from  the  lease  without 
bearing  its  burdens,  or  after  having  borne  only  a  smalt 
proportion  of  its  burdena 

Having  reference  to  this  contention,  the  appellant 
assigned  errors  1,  2,  and  6,  as  follows : 

"(1)  The  court  erred  in  permitting  the  alleged  lease 
to  the  defendant  8.  M.  Wright  to  be  used  as  an  absolute 
criterion  for  value,  and  to  permit  Le  Master  and  all  the 
other  witnesses  to  state  the  value  of  the  property  pred- 
icated upon  this  allied  lease. 

"(2)  The  court  erred  in  not  permitting  the  cross- 
examination  of  the  defendant  S.  M.  Wright  with  refer- 
ence to  the  bona  fides  of  his  Iciise,  and  as  to  bis  having 
deliberately  made  the  lease,  and  erected  hastily  certain 
improvements  with  a  full  knowledge  of  the  fact  that  the 
railway  company  had  surveyed  the  land  in  question,  and 
was  preparing  to  institute  condemnation  proceedings." 

"(6)   The  court  erred  in  not  permitting  any  testimony 
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to  be  introduced  opon  the  issae  made  in  the  pleadings 
m  to  the  bona  fides  of  the  lease  to  S.  M.  Wright,  and  in 
not  permitting  ail  the  facts  and  circumstances  of  the 
lease  to  be  shown." 

The  first  aamgnmeDt,  in  so  far  as  it  makes  the  point  as 
a  general  one,  directed  to  the  whole  record,  that  the 
court  allowed  the  lease  to  be  used  as  an  absolute  criter- 
ion of  valae,  cannot  be  entertained,  because  too  general. 
In  so  far  as  it  is  directed  to  special  questions  and  an- 
swers indicated  under  the  assignment  it  is  equally  un- 
tenable. 

The  first  question  specified  was  not  answered  at  all. 
In  lieu  thereof,  after  a  ruling  of  the  court,  the  following 
questions  were  asked,  viz. :  "What  would  you  consida* 
the  fair  cash  value  of  property  that  produced  this  |500 
net  per  year?  Q.  By  witness :  Are  you  speaking  now 
of  tJiis  particular  property?  Reply  of  counsel:  Any 
property  that  produced  a  yearly  return  of  fSOO  net. 
Ans.  By  witness:  Of  course,  that  would  indicate  a 
valuation  of  |8,300."  The  witness  had  previously  stated 
that  a  fair  rental  would  be  six  per  cent  on  the  value  of 
the  property. 

This  witness  had  already  been  examined  touching 
the  various  elements  of  value  proper  to  be  considered 
in  cases  of  the  character  before  the  court,  and  had  given 
his  opinion  that  the  property  was  wort^  (3,000  an 
acre,  or  f4,000  for  the  one  and  a  quarter  acres.  The 
questions  above  set  out  were  asked  the  witness  on  cross- 
examination  for  the  purpose  of  testing  the  correctness 
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of  his  preriouB  opinion.  The  substance  of  the  matter 
was  that  counsel  for  the  defendant,  croeB-examining  the 
witness,  pressed  upon  his  attention  one  especial  element 
of  value,  or  means  of  arriving  at  value,  for  the  purpose 
of  deiqonstratiDg  the  incorrectness  of  the  opinion  pre- 
viously expressed  by  the  witness.  We  are  of  opinion 
that  this  was  a  fair  use  of  the  pointinquestion, inasmuch 
as  the  court  has  held  that  the  rental  value  is  one  coosid- 
eration  to  be  looked  to  in  condemnation  cases.  McKin- 
ney  v.  NashvilJe,  102  Tenn.,  137-140,  52  S.  W.,  781,  73 
Am.  St  Rep.,  859. 

The  questions  and  answers  quoted  in  the  brief  from 
the  testimony  of  Mr.  Snowden  are  subject  to  the  same 
explanation  and  disposition  as  that  given  in  respect  of 
the  teetimony  previously  considered — that  of  Mr.  Le 
Master. 

So  much  of  the  first  assignment  as  concerns  the 
infirmity  of  the  tease  as  an  element  of  value  by  reason 
of  the  circumstances  under  which  it  was  taken  will  be 
considered  in  connection  with  the  second  and  sixth 
assignments. 

It  is  true,  as  complained  In  thesecond  assignment,  that 
the  court  below  refused  to  allow  the  petitioner  to  croes- 
examine  defendant  Wright  for  the  purpose  of  riiowing 
that  he  had  procured  the  lease  under  the  circumstances 
stated  in  the  petition ;  but  it  is  also  true  that  this  refusal 
of  the  court  occurred  after  counsel  for  the  petiticmer  had 
stated,  in  the  same  connection,  in  substance,  that  he  did 
not  hope  to  obtain  anything  by  the  cross-ezaminaiion. 
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and  also  after  he  had  stated  that  his  purpose  was  not  to 
weaken  the  effect  of  the  lease  as  evidence  of  the  value  of 
the  land,  but  to  lay  grounds  for  denying  to  Wright  any 
compensation  at  all  for  the  lease.  In  view  of  these  two 
statements  of  counsel,  the  court  acted  correctly  in  refus- 
ing the  right  to  cross-examine  upon  the  subject.  If  the 
counsel  expected  to  obtain  no  benefit  by  the  cross-exam- 
ination, and  so  stated  to  the  court,  it  would  have  been 
an  idle  thing  to  take  up  time  in  going  through  such  an 
examination.  For  the  same  reason  he  could  not  hope  to 
impair  the  lease  in  any  way  by  such  examination.  More- 
over, the  time  for  wholly  preventing  a  recovery  on  the 
part  of  Wright  came  to  an  end  when  the  judgment  of 
condemnation  was  passed  at  a  former  terra  of  the  court. 
The  question  was  not  re-examinable,  for  such  purpose, 
at  a  subsequent  term,  when  the  court  had  under  con- 
sideration merely  the  question  of  the  amount  of  dam- 
ages. At  most  the  question  of  good  faitli  could  be  gone 
into  at  that  stage  of  the  case  only  for  the  puriwse  of 
weakening  the  effect  of  the  lease  as  an  element  in  arriv- 
ing at  the  value  of  the  land. 

This  brings  us  to  the  sixth  assignment.  The  follow- 
ing evidence  pertinent  to  this  assignment  appears  in  the 
record,  viz, ; 

Mr.  Snowden  testified  that  before  Mr.  Wright  leased 
the  property  he  came  into  the  office  of  Mr.  Fleming,  the 
president  of  the  company,  and  in  his  presence  had  a 
conversation  with  Mr,  Fleming  about  the  property, 
"He  said,"  continued  the  witness,  "that  he  had  an  option 
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to  lease  it,  or  a  proportion  to  lease  it,  and  he  wanted  to 
know  whetlier  the  Union  Railway  was  going  to  buy  it, 
becaase,  he  said,  if  they  did  he  didn't  see  any  use  c^  his 
going  on  there,  because  he  would  have  to  move  away 
again.  Then  I  thinic  he  said  he  was  thinking  about 
buying  it,  too,  but  I  am  not  certain  on  that  point 
Q.  But  he  came  up  to  be  informed  before  making  the 
lease,  to  see  whether  the  Union  Railway  would  buy  Uie 
property?  Ans.  Yes,  sir.  Mr.  Fleming  told  him  if  the 
Union  Railway  couldn't  buy  the  property  at  a  reason- 
able price,  it  was  going  to  condemn  the  property;  that 
he  had  to  go  through  it.  Q.  What  did  Mr.  Wright  reply? 
Ana.  I  don't  remember  exactly.  Q.  Do  you  remember 
whether  any  maps  or  plats  were  exhibited?  Ans.  Yes, 
«r.  I  remember  that  the  plat  was  on  Mr.  Fleming'a 
desk,  and  referred  to  several  times  daring'  the  conver- 
sation. Q.  And  Mr.  Fleming  assured  Mr.  Wright  that 
the  road  would  go  through  there?    Ans.  Yes,  sir." 

This  evidence  was  ruled  out  by  the  court  below,  not- 
withetanding  a  distinct  statement  upon  the  part  of 
counsel  for  petitioner,  in  substance,  that  his  purpose  in 
offering  it  was  to  show  that  the  lease  was  not  obtained 
by  Wright  really  with  a  view  to  its  use  and  enjoyment, 
but  as  a  means  of  speculation  in  the  expected  condem- 
nation proceedings,  and  hence  that  such  lease  ought  not 
to  be  taken  as  a  true  and  spontaneous  expression  of 
value. 

We  think  the  evidence  was  admissible  for  this  purpose, 
and  its  esclusion  was  error.    In  the  case  of  McKinney  v. 
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Nashville,  supra,  while  it  was  held  that  a  lease  might 
be  looked  to  as  an  element  in  ascertaining  the  valne  of 
the  property,  yet  that  evidence  might  be  heard  that  the 
amoant  contracted  to  be  paid  as  rent  was  influenced  by 
the  fact  tiiat  sach  property  was  procnred  for  gambling 
purpoees,  and  the  apparent  rental  value  thereby  in- 
flated. The  principle  is  the  same;  that  is,  in  the  case 
referred  to,  the  petitioner  was  permitted  to  show  the 
special  circumstances  under  which  the  lease  was  ef- 
fected that  impaired  its  evidentiary  effect  as  a  true  ex- 
preasioD  or  indication  of  the  value  of  the  property,  go 
the  special  circumstances  testified  to  by  Mr.  Snowden, 
above  quoted,  were  proper  matters  for  the  consideration 
of  the  jury  in  the  present  case,  for  the  purpose  of  enabl- 
ing them  to  rightly  estimate  the  Wright  lease  as  a  means 
of  arriving  at  the  value  of  the  property.  The  circuit 
judge  should  have  admitted  the  testimouy,  so  limiting 
its  applicati<m.  The  refusal  of  the  court  below  to  per- 
mit this  evidence  to  go  to  the  jury  must  have  had  a  ma- 
terial effect  in  the  determination  of  the  cause,  since  the 
existence  of  the  lease,  and  the  amount  of  the  rent  there' 
in  agreed  to  be  paid,  figured  very  prominently  in  the  evi- 
dence as  a  means  of  enhancing  the  value  of  the  prop- 
erty, on  the  theory  that  ordinarily  the  amount  of  the 
rent  may  be  treated  as  sis  per  cent  on  the  value  of  the 
property. 

The  third,  fourth,  and  fifth  assignments  of  error  all 
rest  upon  a  single  ruling  made  by  the  circuit  judge. 

The  substance  of  this  matter  is  as  follows :    The  rail- 
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way  company  had  introduced  R.B.Snowdenas  a  witness, 
who  had  teetilied  that  D.  8.  Rice,  eb  agent  of  Mrs.  Han- 
ton,  had  employed  him  to  assist  in  making  a  sale  of  the 
property  in  question  a  short  time  hefore  the  condemna- 
tion proceeilings  ^ere  begun,  and  had  fixed  f 4,000  as  the 
price  of  the  property,  or  the  sum  at  which  it  should  be 
sold.  After  the  company  had  closed  ita  evidence,  the 
landowner,  Mrs.  Hunton,  oflFered  in  rebuttal  the  said  D. 
S.  Rice,  for  the  purpose  of  contradicting  the  above-men- 
tioned statement  made  by  Mr.  Snowden.  When  so 
placed  upon  the  stand,  Mr.  Rice  denied  that  he  had  any 
such  conversation  with  Mr.  Snowden.  The  attorney  for 
the  railway  company,  after  examining  the  witness  upon 
the  subject  of  the  otmfliet  Ijetween  himself  and  Mr.  Snow- 
den, then  proceeded  to  interrogate  him,  as  to  the  price 
which  Mrs.  Hunton  had  placed  upon  the  land  when  she 
put  it  in  his  hands  for  sale.  He  testified,  in  Erabstance, 
that  she  had  put  a  tentative  price  of  f6,000  upon  it,  but 
reserved  the  right  to  reject  this  price  if  she  should  sub- 
sequently change  her  mind  ;  that  is  to  say,  Mr.  Rice  was 
not  anthorizwl  to  make  a  binding  (►ffer  of  this  kind,  she 
reserving  the  right  to  sign  the  C4>ntract  herself  before  it 
should  be  regarded  as  complete.  Considerable  discus- 
sion arose  among  counsel  in  the  presence  of  the  court, 
and  various  questions  were  oCfered  and  suggestions 
made,  which  indicated  that,  if  the  examinatioo  were  al- 
lowed to  proceed,  the  court  would  again  have  to  go  at 
lai^e  into  testimony  in  chief.  Thereupon  his  honor  cut 
the  whole  mattar  short,  ruled  out  the  above-mentioned 
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testimoQj,  and  stated  that  the  evidence  of  the  witnesa 
then  on  the  stand  muat  be  confined  wholly  to  matters  in 
rebuttal. 

This  action  of  the  court  is  asapned  as  error.  We  do 
not  think  there  was  any  error  in  this  matter.  In  the  case 
of  Smith  V.  Britton,  4  Humph.,  201,  the  court  said : 

"For  the  purpose  of  facilitating  and  expediting  busi- 
ness, rules  of  practice  have,  from  time  immemorial,  been 
adopted  in  all  courts  of  justice.  These  rules,  though  not 
BO  binding  and  obligatory  ae  those  establishing  rights, 
are,  nevertheless,  not  departed  from  except  at  the  dis- 
cretion of  the  coiirt,  which  discretion  shniuld  not  be  ex- 
ercised inconsiderately,  and  for  trivial  causes. 

"Among  other  rules  adopted  is  the  one  regulating  the 
mode  for  the  examination  of  witnesses.  It  is  a  very  im- 
portant one,  and  one  of  great  antiquity.  Without  it  the 
confusion  in  the  examination  of  cases  l>efore  a  jury 
would  be  intolerable,  and  the  prolixity  of  investigations 
interminable.  It  provides  that  the  plaintiff  shall,  in  the 
(^ening  of  the  case,  examine  all  his  testimony  which  goes 
to  establish  his  action.  The  defendant  shall  then  intro- 
duce his  proof  upon  his  matters  of  defense,  and  his  tes- 
timony rebutting  the  proof  adduced  by  the  plaintiff,  aod 
then  the  plaintiff  any  which  may  rebut  that  of  the  de- 
fendant, but  nothing  in  chief  but  by  the  permission  of 
the  court,  which  permission,  as  we  have  said,  ought  not 
to  be  extended  except  for  good  and  sufficient  reason 
shown,  lest  the  good  which  results  from  the  rule  be  des- 
troyed, and  the  evil  intended  to  be  obviated  be  visited  up- 
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on  tlie  court  in  its  full  force.  The  relaxing  of  the  rule, 
then,  is  a  matter  of  discretion  with  the  court;  and  so 
difficult  is  it  to  reverse  for  the  exercise  of  a  discretion 
that  many  courts  have  refused  to  do  so.  But  in  this 
State  it  has  been  held  that  the  wrong  exercise  of  a  le^l 
discretion  is  a  matter  of  error;  but  then  it  must  be  gross 
and  palpable,  and  not  subject  to  hesitation  or  doubt." 

See,  also,  Story  y.  Saunders,  8  Humph.,  667 ;  Cash  v. 
State,  10  Humph.,  114 ;  Hay»  v.  Crawford,  1  Heisk.,  87 ; 
Morris  t.  Swaney,  7  Heisk.,  595;  L,  <&  N.  R.  R.  Co.  v, 
Parker,  12  Heist.,  50;  Forsee  v.  Matlock,  7  Heisk.,  426 
State  V.  Davis,  104  Teun.,  501,  506,  507,  509,  58  B.  W., 
122;  Knights  of  Honor  v.  Dickson,  102  Tenn.,  255,  258, 
259,  52  8.  W.,  862;  2  Elliott  on  Evidence,  section  819, 
808-812,  946,  949. 

We  do  not  think  that  the  present  case  calls  for  any  re- 
view of  the  discretion  of  the  circuit  judge.  We  can  add 
nothing  to  what  was  said  by  Mr.  Justice  Turley  in  the 
excerpt  above  quoted,  concerning  the  impolicy  of  lightly 
interfering  with  the  discretion  of  the  circuit  judge  in 
such  matters. 

The  seventh  assignment  makes  the  point  that  the  cir- 
cuit judge  erred  in  refusing  to  allow  the  petitioners  to 
show  the  prices  at  which  other  lots  in  the  neighborhood 
of  the  lot  in  question  had  been  sold,  within  a  reason- 
able time  prior  to  the  taking  of  the  land  involved  in  the 
present  case  by  the  petitioner,  as  a  means  of  enabling 
the  jury  to  place  a  proper  estimate  co*  valuation  upon  the 
land  so  involved. 
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We  think  his  honor  committed  error  in  this  ruling. 

In  Lewis  on  Eminent  Domain  it  is  eaid :  "The  proprie- 
ty of  allowing  proof  of  Bales  of  similar  property  to  that 
in  questioD,  made  at  or  about  the  time  of  the  taking,  is 
almost  uniTereally  approved  by  the  authorities."  Vol. 
2,  section  443,  p.  963. 

In  Am.  &  Eng.  Ency.  Law,  it  is  said :  "The  market 
value  of  any  particular  piece  of  land  that  has  been 
takesi  is,  of  course,  the  general  selling  price  in  the  same 
vicinity  of  similar  lands.  But  as  to  whether  this  gen- 
eral selling  price  can  be  determined  by  considering  the 
price  ttiat  was  paid  in  particular  instances,  there  is  a  di- 
vision of  opinion  among  the  courts.  Many  decisions — 
doubtless  the  greater  weight  of  authority — hold  that  it 
is  proper  to  consider  the  sales  of  similar  pn>ptTty  in  the 
same  neighborhood  at  about  the  same  time."  Vol.  10 
(2d  Ed.),  p.  1155. 

In  White  v.  Hermann,  51  III.,  246,  99  Am.  Dec.,  543, 
it  is  said :  "It  is  urged  that  the  court  below  erred  in  re- 
fusing to  permit  appellants  to  prove  the  value  of  other 
adjacent  land  just  before  the  date  of  this  instrument. 
As  it  was  important  that  the  jury  should  be  informed  of 
the  value  of  the  land  in  controversy  at  the  time  it  is 
claimed  to  have  been  sold,  we  see  no  objection  to  permit- 
ting proof  to  be  made  of  the  worth  of  other  property  of 
equal  quality  lying  near  to  and  similarly  situated  to  tJiis 
at  or  near  tlie  date  of  the  instrument,  or  even  property 
of  different  quality  in  its  immediate  vicinity,  leaving 
the  jury  to  determine  the  difference  in  value." 
114  Tenn— 40 
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In  St.  L.,  K.  S  N.  W.  Ry.  Co.  v.  Clark,  121  Mo.,  185, 
25  S.  W.,  192,  906,  26  L.  R.  A.,  751,  it  ia  said  :■ 

"We  think  the  evidence  of  Bales  of  similar  propoi?  to 
that  in  question,  made  in  the  neighborhood,  about  Uie 
same  time,  was  admissible  to  aid  the  jury  in  determining 
the  damages  to  which  the  owner  was  entitled.  The  valne 
of  property  is  ascertained  lai^ely  from  such  sales,  and 
the  opinions  of  witnesses  as  to  values  are  largely 
predicated  upon  them.  It  is  best,  when  it  can  be  done, 
to  put  the  jurors  in  possession  of  all  the  facts  from 
which  values  are  ascertained,  and  allow  them  to  draw 
the  conclusion  thereb^m.  Witnesses  basing  their  c^in- 
ions  upon  recent  sales  of  like  property  are  liable  to  exag- 
gerate or  underestimate  values.  In  any  consideratiMi 
they  are  no  more  capable  of  deducing  fair  cmiclusiOTis 
from  the  known  facts  than  the  jury.  The  object  is  to 
ascertain  the  general  market  value,  and,  if  particular 
sales  are  made  under  exceptional  circumstances,  the  fact 
can  be  shown,  and  the  jury  can  determine  its  probative 
force  Certainly  no  more  reliable  method  of  determin- 
ing the  fair  market  values  of  land  can  be  reached  than 
that  derived  from  bona  fide  sales  of  similar  lands  in  tiie 
vicinity.  The  objection  that  such  evidence  raises  col- 
lateral issues  as  to  the  character  of  the  land  sold  and  the 
circumstances  of  such  sales  is  more  than  compensated 
for  by  its  value  in  aiding  the  jury  to  a  correct  conclu- 
sion.   The  weight  of  autliority  supports  this  view." 

In  Mayor,  etc.,  of  Baltimore  v.  Smith  et  al.,  80  Md., 
473,  31  Atl.,  423,  it  is  said :    "We  all  know,  frmn  observa- 
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tion,  if  not  experience^  that  if  inquiry  is  made  as  to  the 
Talue  of  a  lot  on  a  certain  street  in  a  city  or  town,  where 
other  sales  have  been  recently  made,  it  is  generally  an- 
swered by  naming  the  price  realized  at  such  sales.  If 
twelve  jurors  are  taken  upon  land  to  ascertain  its  value, 
with  which  they  are  unacquainted,  the  first  question 
which  is  suggested  to  them  is,  'What  does  -land  in  this 
neighborhood  sell  for?*  As  was  said  in  MoaJe  v.  Mayor, 
etc.,  of  Baltimore,  5  Hd.,  324,  61  Am.  Dec.,  276,  'with  a 
view  to  get  at  this  [the  value  of  the  lot],  the  neighbor- 
ing and  contiguous  lota  may  be  loolted  to,  but  they  do 
not  furnish  an  unerring  standard  to  measure  the  value 
of  the  lot  condemned.'  The  property  sold  may,  owing 
to  peculiar  circumstances,  have  brought  more  or  less 
than  the  real  market  value;  but  those  circumstances  can 
be  explained,  and,  if  it  is  similar  in  character,  location, 
etc.,  and  the  sale  was  of  a  sufficiently  recent  date,  and 
was  not  made  under  unusual  conditions,  the  price  real- 
ized would  help  a  jury  to  reach  a  just  and  proper  con- 
clusion." 

It  is  insisted  1^  counsel  for  the  defendants  in  error 
that  the  above  "matter  is  not  presented  in  such  way  that 
the  court  can  consider  it,  for  the  reason  that  the  record 
fails  to  show  what  the  answer  of  the  witness  would  have 
heen.  We  adhere  strictly  to  ttie  rule  referred  to  as  de- 
clared and  illustrated  in  Shugart  v.  Shugart,  3  Gates, 
179, 185;  Stacker  v.  Railroad,  106  Tenn.,  450,  61  S.  W., 
766;  Weeks  v.  McNulty,  101  Tenn.,  495,  48  S.  W., 
809,  43  L.  R.  A.,  185,  70  Am.  St  Rep.,  693;  Inmranoe 
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Co.  V.  Scales,  101  Teno.,  628,  49  S.  W.,  743 ;  Trualov}  v. 
State,  95  Tenn.,  199,  31  S.  W.,  987;  R.  R.  v.  St&ne- 
cipher,  95  Tenn.,  315,  32  S.  W.,  208 ;  Pearce  v.  Suggs, 
85  Tenn.,  724,  4  S.  W.,  526.  But  it  does  not  ap- 
ply where  the  circnit  judge  rules  out  an  entire  line  of 
competent  evidence,  or  refuses  to  hear  any  examination 
thereon,  just  aa  it  does  not  apply  when  he  holds  that  a 
witness  is  incompetent,  and  refuses  to  hear  him  at  all. 

The  eighth  assignment  presents  the  point  that  tlie  cir- 
cuit judge  erred  in  refusing  to  allow  the  witness  E.  B. 
Le  Master  to  testify  concerning  the  rental  value  <rf  the 
property  or  lot  of  land  in  controversy  in  this  case. 

Mr.  Le  Master  testified  that  he  had  knowledge  of  two 
rental  contracts  of  neighboring  lots  within  a  short  time 
before  the  taking  in  the  present  case,  and  that,  although 
he  had  no  specific  information  of  any  other  contract  in 
that  neighborhood,  yet  that  he  was  acquainted  witJi  the 
property  there,  and  also  had  had  a  great  many  years' 
experience  as  a  real  estate  agent  in  the  city  of  M'emphis, 
and  on  these  grounds  that  he  believed  he  could  state  the 
rental  value  of  the  property  in  question. 

We  are  of  opinion  that  under  these  circumstances  Mr. 
I^  Master  should  have  been  allowed  to  state  his  opinion. 
It  should  be  observed  that,  while  it  must  appear  that  the 
witness  had  some  knowledge  of  the  matter  whereof  he 
speaks,  so  that  the  court  may  see  his  evidence  will  aid 
the  jury,  yet  it  is  not  necessary  that  he  should  fill  the 
measure  of  a  technical  expert.  Montana  Ry.  Co.  v.  War- 
ren, 137  U.  S.,  354, 11  Sup.  Tt,  96, 34  L.  Ed.,  681 ;  Ghica- 
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go,  etc.  Ry.  Co.  t.  Blahe,  116  III.,  166, 167,  4  N.  E.,  488; 
Wrap  V.  Knoxville,  etc.,  Ry.  Co.,  5  Oatea,  544,  555,  556, 
82  8.  W.,  471,  474. 

In  1  Elliott  on  Eridence,  section  685,  it  is  said :  "Wit- 
nesses who  are  not  strictly  experts,  as  well  as  expert  wit- 
nesses, may  testify  as  to  the  value  of  property,  real  or 
personal,  or  as  to  the  value  of  services  in  a  proper  case. 
They  must,  however,  have  some  knowledge  on  which  to 
base  their  opinion.  If  they  have  such  knowledge,  the 
fact  that  it  is  slight  will  go  to  the  weight  of  their  testi- 
mony, rather  than  to  its  competency ;  but  if  they  are  not 
acquainted  with,  or  have  no  knowledge  of,  the  matter  in 
question,  so  that  their  opinion  can  in  no  way  aid  the 
jury,  the  court  should  refuse  to  permit  them  to  give  an 
opinion  which  would  necessarily  be  a  mere  guess  or  con- 
jecture." 

Again,  it  is  said  in  the  same  authority: 
"Although  OTdinary  witnesses  may  give  their  opinions 
as  to  value,  it  is  universally  held  that  eaperts  may  be 
called  in  a  proper  case  for  the  same  purpose,  and  when 
experts  are  so  called  it  is  not  a  necessary  qualiScation 
to  their  competency  that  their  knowledge  should  have 
come  from  observation  of  the  particular  article  or  real 
estate.  'It  is  difficult  to  lay  down  any  exact  rule  in  re- 
spect of  the  amount  of  knowledge  a  witness  must  pos- 
sess, and  the  determination  of  this  matter  rests  lai^ely 
in  the  discretion  of  the  trial  judge.'  But  if  the  witness 
has  no  actual  knowledge  on  the  subject,  and  is  no  better 
qualified  to  judge  than  the  jury,  his  opinion  would  be 
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worse  than  uBeless,  and  the  court  may  well  decline  to 
receive  it"  Id.,  section  1109. 

In  the  same  anthority,  speaking  to  tiie  subject  of  the 
admissibility  of  the  opinions  of  nonexpert  witnesses,  it 
iBsaid: 

"It  would  be  almost  impossible  to  enumerate  all  the 
particular  cases  ojr  instances  in  which  the  opinions  or 
conclusions  of  ordinary  witnesses  are  admissible.  One 
of  the  most  comprehensive  statements  upon  the  subject 
is  found  in  an  opinion  of  the  supreme  court  of  New 
Hampshire,  where  it  is  said:  'Courts  and  text-writers 
all  agree  that  upon  questions  of  science  and  skill  opin- 
ions may  be  received  from  persons  specially  instructed 
by  study  and  experience  in  the  particular  art  or  mystery 
to  which  the  investigation  relateB.  But  without  refer- 
ence to  any  recognized  rule  or  principle,  all  concede  the 
admissibility  of  the  opinions  of  nonprofessional  men  up- 
on a  great  variety  of  unscientific  questions  arising  every 
day  and  in  every  judicial  inquiry.  These  are  questions 
of  identity,  handwriting,  quantity,  value,  weight,  meas- 
ure, time,  distance,  velocity,  form,  size,  age,  strength, 
heat,  cold,  sickness  and  health;  questions,  also,  concern- 
ing various  mental  and  moral  aspects  of  humanity,  snch 
as  disposition  and  temper,  anger,  fear,  excitement,  in- 
toxication, veracity,  general  character,  and  particular 
phases  of  character,  and  other  conditions,  and,  things 
both  moral  and  physical,  too  numerous  to  mention,"  Id., 
Vol.  1,  section  676. 

The  ninth  aa^gnment  of  error  is  owmled.    This  in- 
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Tolved  merely  a  construction  of  tlie  lease,  and  it  is  not 
contended  that  the  construction  was  incorrect. 

The  tenth  assignment  is  overruled.  The  matter  copied 
from  the  charge  in  this  assignment  is  not  strictly  cor- 
rect, hut  the  error  is  not  sufficiently  important  to  justi- 
fy a  reversal  therefor.  The  same  matter,  with  an  addi- 
tional sentence  attached  thereto,  which  made  it  rever- 
sible error,  is  fully  considered  in  an  opinion  filed  to-day 
In  the  case  of  Union  Ry.  Co.  v.  Gilbert  D.  Raine,  6 
Gates,  569,  86  S.  W.,  857,  to  which  refer. 

The  eleventh  assignment  of  error  is  overruled.  This 
same  instruction  also  appeared,  in  substance,  in  the  case 
last  referred  to,  and  it  need  not  he  further  discussed 
here. 

■  It  results  that  for  the  errors  committed  in  respect  of 
the  matters  complained  of  in  the  sixth,  seventh,  and 
eighth  assignmepts  of  error  the  judgment  of  the  court 
below  must  be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

The  costs  of  the  appeal  will  be  paid  one-half  by  Mrs. 
Hunton  and  oue-half  by  S.  M.  Wright 
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([BMPHI8  Stbeet  Railway  Compant  v.  W.  B.  Johnsoen. 

(Jackson.    April  Term,  1905.) 

1,     APFBAZJB.    Brroia  rcrtowable    uid   correctibla   in    n^ranw 

The  supreme  court  cbd  only  paea  upon  mattera  wbldi  the  record 
ahows  have  been  conaldered  and  adjudged  by  the  trial  court, 
and  can  review  and  correct  only  the  errors  which  appear  upon 
the  face  of  the  record  proper,  and  those  committed  In  allowluK 
or  overruling  motions  for  new  trials  upon  grounds  brauglit  Into 
the  record  by  bllla  of  exceptions.    (.Pott,  pp.  636-638.) 

fl.  NSW  TBIAL8.  Motion  for,  made  and  oremiled,  la  necauajry 
to  obtain  relief  on  acconnt  oi  errors  in  the  trial. 
A  motion  for  a  new  trial,  made  and  overruled,  is  necessary  in  or' 
der  to  give  the  appellant  relief  on  account  of  errors  occurring 
In  the  trial  of  the  case,  which  a  bill  of  exceptions  Is  required 
to  bring  Into  the  record.      {Pii»t.  pp.  638-640.) 

3,  SAKE.     Motion  for,  must  be  in  writing  and  antared  npon  the 
minutes  ol  the  court,  with  the  action  at  the  conrt  thereon. 

The  motion  for  a  new  trial  must  be  reduced  to  writing  and  spread 
court  thereon:  and  It  Is  not  sufficient  that  the  motion,  or  the  ac- 
tion of  the  court  thereon,  appears  In  the  bill  of  exceptions. 
(Post,  p.  640.) 

Case  cited  and  approved:     Railroad  v.  Egerton,  98  Tenn.,  541. 

4,  SAMB.    Knlea  of  practice  lor   presenting  and  disposing  ol 
motions  for,  may  be  prescribed  b;  the  circuit  court. 

The  circuit  and  law  courts  ^ave  authority,  by  reasonable  rules 
of  practice,  not  Inconsistent  with  the  law,  and  applicable  to 
such  courts,  to  control  the  form  and  time  In  which  motions  for 
new  trials  shall  be  made  and  disposed  of.    (Post,  pp.  MO-641.) 
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Code  cited  and  conatrued:  Sec.  6076  (S.);  B«c.  6009  (U.  A  T.); 
sec.  4337  (T.  A  a.  and  1858). 

Caees  cited  and  approved:  Matloa  t.  Manufacturing  Co.,  T  Lea, 
62;  Alexander  v.  State,  14  Lea,  91;  Railroad  t.  Hendricks,  SS 
Tenn.,  719;  Patterson  t.  Patterson,  89  Tenn.,  1B4. 

6.  aUFBBUX  QOUBT  PBAOTIOX.  Ilole  limiting  errors  asaign- 
able  to  tlia  gronnds  lor  n«w  trials  set  out  in  the  motion,  when. 
The  supreme  court,  by  a  nile  or  practice,  may  provide  that  the 
errors  asBlRnable  upon  the  action  of  the  trial  Judge  in  refusing 
a  new  trial  in  the  circuit  or  law  courts,  shall  be  limited  to 
such  grounds  lor  a  new  trial  as  were  set  out  la  tlie  motion  tor 
that  purpose  In  the  trial  court,  regardless  of  tbe  rules  ot  tbat 
court    (Post,  pp.  640,  641,  645.) 

Code  cited  and  construed:  Sec.  6337  (B.);  sec  5254  (M.  ft  V.); 
sec.  4504  (T,  A  8.  and  1868). 

Cases  cited  and  approved:  Foster  v.  Burem,  1  Hets..  764;  Rlggs  t. 
Wliite,  4  Hela.,  604;  Denton  v.  Woods,  86  Tenn.,  87;  Wood  t. 
Frazler,  86  Tenn.,  600. 

0.  BAKE.  Same.  Assignment  ol  errors  in  supreme  court  limited 
to  those  assigned  on  motion  for  new  trial  under  rule  of  lown 
court,  when. 
Under  a  rule  ot  practice  ot  the  circuit  court  requiring  all  grounds 
for  new  trials  to  be  stated  separately  In  writing  and  entered 
upon  the  minutes  of  the  court,  and  providing  that  all  errors 
not  so  set  out  shall  be  considered  as  waived,  all  errors  of  the 
trial  court  not  so  assigned  as  grounds  for  a  new  trial  tn  the  mo- 
tion made  for  that  purpose  are  thereby  waived,  and  assignments 
ot  error  in  the  supreme  court  upon  the  refusal  of  the  trial  Judge 
to  grant  a  new  trial  cannot  be  predicated  upon  grounds  not  so 
assigned  In  the  lower  court.    {Post,  p.  641.) 

Cases  cited  and  approved:  Wise  v.  Morgan,  101  Tenn,,  273;  Rail- 
road T.  Blalr^  104  Tenn.,  212. 
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7.  HXW  TRIALS,  atatement  erf  gronndi  for,  alioalil  iM  u 
■pMiflc  (tud  oartftin  m  Uie  nktur*  of  Uta  arror  complainad  ot 
will  permit. 
The  Btatement  of  srounds  In  the  motion  for  &  new  trial  mnat  be 
snlBclent  to  direct  the  attention  of  the  court  nnd  oppoelng  coon- 
lel  to  Uie  error  or  Irregnlarltj  relied  upon  to  vlUate  the  Terdict, 
and  Bhould  be  aa  specific  and  cer*aln  as  the  nature  at  the  error 
complained  of  will  permit.     {Poit,  pp.  641-844.) 

9  BAIU.  Objection  in  the  lower  court  to  the  form  of  the  motion 
for,  la  not  ueceMary,  whan. 
Objection  to  the  form  of  the  motion  for  a  new  trial  need  not  be 
made  In  the  lower  court  by  the  successful  party,  because  the 
rules  of  practice  of  the  character  of  that  shown  In  headnobe  six 
are  made  In  the  Interest  of  the  public,  and  for  the  purpose  of  en- 
abling the  courts  speedily  and  correctly  to  dispose  <3t  the  cases 
pending  in  them,  and  such  rules  cannot  be  walred  by  litigants. 
iPott,  pp.  641,  844.) 

I.  BAMS.  Insufficient  statement  In  motion  for;  oaae  in  ]tidg- 
ment. 
The  grounds  for  a  new  trial  stated  In  the  motion  In  these  words: 
"(1)  For  error  In  the  admission  and  exclusion  of  evidence;  (1) 
The  court  erred  In  refusing  the  special  Iqstructlons  asked  Ax- 
by  the  defendant,"  are  Inanfflclent,  for  falling  to  set  out  the  evi- 
dence or  Instructions,  where  there  is  a  rule  of  the  circuit  court 
requiring  all  grounds  for  a  new  trial  to  be  stated  and  set  out 
separately  in  the  written  motion,  and  entered  on  the  mlnntes  of 
the  court,  and  providing  that  all  errors  not  so  set  out  aT«  pre- 
sumed to  be  waived.    (Post,  pp.  6S6-64u.) 

Code  cited  and  construed;     Sec.  6076  (3.);  sec.  &009  (M.  ft  V.); 
aec.  4237  (T.  ft  S.  and  ISU). 
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FROM  8HBLBT. 


Appeal  from  ihe  Circuit  Court  of  Shelby  County. — J. 
P.  YODNQ,  Judge. 

Weight,  Pbtebs  &  Weight  and  Cabuthbes  Ewing, 
for  Railway  Co. 

W.  V.  Sullivan  and  W.  A.  Percy,  for  Johnson, 

Me  .  Justice  Shields  delivei-ed  the  opinion  of  the 
Court 

This  action  is  brought  by  W.  B.  Johnson  against  the 
Memphis  Street  Railway  Company  to  recover  damages 
for  personal  injuries  sustained  by  him,  through  the  neg- 
ligence of  the  defendant,  while  plaintiff  was  a  passenger 
on  one  of  its  cars. 

The  case  was  submitted  to  a  jury,  and  a  verdict  found 
for  the  plaintiff.  The  motion  of  the  defendant  for  a 
new  trial  was  overruled,  and  judgment  entered.  The  de- 
fendant tendered  a  bill  of  exceptions  to  this  action  of 
the  court,  which  was  signed  and  filed,  and  the  ease  is 
now  before  us  upon  appeal  in  the  nature  of  a  writ  of  er- 
ror. 

The  errors  assigned  are  predicated  upon  the  refusal 
of  the  trifU  judge  to  set  aside  the  verdict  of  the  jury  and 
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grant  the  defendant  a  new  trial  becaase  of  the  admission 
of  certain  evidence  ottered  by  the  plaintiff  ovex  the  ob- 
jection of  the  defendant,  and  his  refusal  to  give  in  charge 
to  the  jury  certain  written  instructions  submitted  by 
counsel  for  the  railway  company  at  the  conclusion  of  the 
charge  in  chief. 

For  the  defendant  in  errcv  it  is  insisted  that  these  as- 
signments of  error  cannot  he  considered  by  this  court  be- 
caase the  errors  complained  of  were  not  properly  set  ont 
and  relied  upon  as  grounds  for  a  new  trial  in  the  motion 
made  by  the  plaintiff  in  error  in  the  trial  court  ftH*  that 
purpose,  as  required  by  a  rule  of  that  court,  and  passed 
upon  by  the  presiding  judge. 

The  rule  of  the  circuit  court  of  Shelby  county  in  rela- 
tion to  motions  for  new  trials,  which  is  in  the  rec<H"d,  re- 
quires all  grounds  upon  which  a  new  trial  is  asked  to 
be  stated  and  set  out  separately  in  a  written  motion  and 
entered  upon  the  minutes  of  the  court;  and  all  errors 
not  so  set  out  are  presumed  to  be  waived,  and  will  not  be 
considered  on  the  hearing  of  the  motion. 

The  plaintiff  in  errw  attempted  to  comply  with  this 
rule,  and  the  grounds  for  a  new  trial  upon  which  these 
assignments  are  based  are  stated  in  its  motion  in  these 
words: 

"(1)  For  error  in  the  admission  and  exclusion  of  evi- 
dence. 

*'(2)  The  court  erred  in  refusing  the  special  instruc- 
tions asked  by  the  defendant." 

The  jurisdiction  of  this  court  is  exclusivdy  appellate 
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and  it  can  only  pass  upon  matters  whicb  the  record 
sbowB  have  been  cooBidered  and  adjudged  b;  the  trial 
court  from  which  the  case  baa  been  appealed.  The  er- 
Ton  reviewed  and  corrected  by  it  are  of  two  classes : 
Those  which  appear  upon  the  face  of  the  record  proper, 
as  erroneons  rulings  in  sustaining  or  ovemiling  mo- 
tioni^  and  demurrers  challenging  the  auffldency  of 
pleadings;  and  errors  cimimitted  in  allowing  or  oyerml- 
ing  motions  for  new  trialsnpon  grounds  brought  into  the 
record  by  bills  of  exceptions,  as  tor  improperly  refusing 
a  continuance,  the  admission  of  incompetent  evidence, 
or  the  rejection  of  competent  evidence,  error  in  instruct- 
ing the  jury,  or  refusing  further  instnictiong  Bcasonably 
reqaested  in  proper  form,  for  want  of  evidence  to  sustain 
the  VCTdict,  or  other  similar  ground.  It  does  not  act 
directly  upon  errors  of  the  latter  class,  which  are  not  a 
part  of  the  record  without  abill  of  exceptions,  but  upon 
the  action  of  the  trial  judge  for  refusing  a  new  trial  be- 
cause of  such  errors  committed  by  him,  or  otherwise  oc- 
curring in  the  progresB  of  the  case,  as  they  may  be 
waived  or  corrected  before  verdict  Therefore,  before 
the  jurisdiction  of  this  court  can  be  invoked  and  relief 
had  on  account  of  errors  of  the  second  class,  they  must 
be  considered  and  acted  upon  by  the  trial  judge  in  Uie 
disposition  of  a  motion  made  by  the  losing  party  to  set 
aside  the  verdict  of  the  jury  and  allow  him  a  new  trial. 
Another  reason  why  all  errors  whicli  may  affect  the  in- 
tegrity of  the  verdict  should  be  brought  to  the  attention 
of  the  trial  judge  in  a  motion  for  a  new  trial  is  that  he 
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may  have  an  c^portunity  to  correct  thera.  i(  necessary, 
by  granting  a  new  trial,  and  thus  save  the  inconven- 
ience, delay,  and  expense  attending  appellate  proceed- 
ings. 

The  reason  why  this  court  will  consider  errors  which 
appeal-  upon  the  face  of  the  record  proper,  without  a  mo- 
tion for  a  new  trial,  is  that  they  do  not  directly  affect  the 
correctness  of  the  verdict,  and  would  not  be  cured  by 
setting  it  aside. 

That  a  motion  for  a  new  trial,  made  and  overmled,  is 
necessary,  in  order  to  give  the  appellant  the  advantage 
of  errors  occurring  in  the  trial  of  the  case,  which  a  bill 
of  exceptions  is  required  to  bring  into  the  record,  is  well 
settled.  An  eminent  author  on  Practice  says:  "A  mo- 
tion for  a  new  trial  is  an  application  made  in  a  trial 
court  for  a  retrial  of  the  issue  or  issues  of  fact.  It  is  a 
direct,  and  not  a  collatrtral,  motion,  and  ordinarily  its 
office  is  to  specitically  direct  the  attention  of  the  court 
to  errors  committed-djiring  the  trial,  and  to  get  the  ques- 
tions into  the  record  rfnd  have  them  corrected  by  a  new 
trial,  or  to  thus  correct  Veerdict  or  finding  which  ia  con- 
trary to  law  or  the  evidence.  It  is  necessary,  as  a  gen- 
eral rule,  in  order  to  present  upon  appeal  questions  as 
to  errors  of  law  occurring  at  the  trial  which  cannot  he 
independently  asfiignwl  in  an  appellate  court,  and  grai- 
erally  to  pn'sent  any  matter  that  does  not  appear  in  the 
record  pro|)cr."  Elliott  on  Genera!  Practice,  vol.  2,  sec- 
tion 987. 

And  in  another  valuable  work  on  Practice  it  is  said : 
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"The  office  of  a  motion  for  a  new  trial  is  twofold :  First, 
to  present  the  errors  complained  of  to  the  trial  court  for 
review  and  correction,  or  to  secure  a  new  trial ;  second, 
to  preserve  the  same  errors  in  the  record,  so  that  the  rul- 
ing of  the  trial  court  in  granting  or  refusing  a  new  trial 
may  be  reviewed  by  the  appellate  court.  It  is  a  general 
rule  that  all  errors  correctable  by  motion  for  a  new  trial, 
and  not  so  assigned,  are  deemed  to  have  been  waived  by 
the  applicants  for  a  new  trial.  Unless  a  motion  for  a 
new  trial  has  been  presented  and  considered  by  the  low- 
er  court,  and  its  ruling  preserved,  the  errors  assigned  in 
the  motion  will  not  be  reviewed  by  the  appellate  court. 
To  secure  a  review  in  the  appellate  court  of  errors  com- 
mitted at  the  trial,  the  complaining  party  must  except 
to  the  errors  and  irregularities  at  the  time  when  the  rul- 
ings of  the  court  thereon  are  made,  and  must  call  the  at- 
tention of  the  trial  court  to  such  rulings  by  assigning 
them  as  errors  and  as  grounds  for  a  new  trial ;  otherwise 
such  errors  will  be  deemed  waived.  It  is  a  well  known 
rule  of  appellate  courts  that  errors  of  the  trial  court 
occurring  daring  the  trial  will  not  be  reviewed  unless 
such  errors  have  been  called  to  the  attention  of  the  trial 
court,  and  opportunity  given  to  correct  them.  It  is  nec- 
essary, therefore,  to  present  such  error  to  the  trial  court 
by  a  motion  for  a  new  trial,  and  to  secure  a  ruling  on  the 
motion."    Ency.  of  Plead.  &  Prac,  vol.  14,  p.  846. 

Whether  a  motion  fur  a  new  trial  specifically  stating 
the  grounds  upon  which  it  is  asked  is  necessary  in  cases 
tried  by  t^e  presiding  judge  without  the  intervention  of 
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a  jury  is  rMerved  in  Lancaster  v.  Fisher,  94  Tenn.,  228, 
28  S.  W.,  1094,  but  we  would  be  inclined  to  hold  that 
the  better  practice  would  require  that  it  be  done. 

The  motion  must  be  reduced  to  writing  and  spread  op- 
en the  minntes  of  the  court,  where  the  action  of  the  court 
thereon  must  also  appear.  It  is  not  sufficient  that  it,  or 
the  action  of  the  court  thereon,  appears  in  the  bill  of  ex- 
ceptions. Railroad  v.  Egerton,  98  Tenn.,  541,  41  S.  W., 
1035. 

The  circuit  and  law  courts  of  this  State  have  author- 
ity, by  rules  of  practice  applicable  to  such  courts,  to  con- 
trol the  form  and  time  in  which  motions  for  new  trials 
shall  be  made  and  disposed  of,  which  are  reasonable  and 
not  inconsistent  with  the  law.  Code  1858,  section  4237 
Shannon's  Ed.,  section  6075)  ;  Mallon  v.  Manufacturinif 
Co.,  75  Tenn.,  ^2;  Alexander  \.  S^n/c,  82  Tenn.,  91;  Pa(- 
terson  v.  Patterson,  89  Tenn.,  154,  14  8.  W.,  485;  Rail- 
way/ Company  v.  Hendricks,  88  Tenn.,  719, 13  S.  W.,  696, 
14  S.  W.,  488. 

And  this  court,  in  the  exercise  of  its  power  to  pre- 
scribe rules  of  practice',  may  provide  that  errors  assigned 
upon  the  action  of  the  trial  judge  in  refusing  new  trials, 
in  cases  brought  to  it  from  the  circuit  or  law  courts, 
shall  be  predicated  only  upon  such  grounds  for  new 
trial  as  were  set  out  in  the  motion  made  for  that  purpose 
in  the  trial  court,  regardless  of  the  rules  of  that  court. 
Code  1858,  section  4504  (Shannon's  Ed.,  section  6337) ; 
Denton  v.  Woods,  86  Tenn.,  37,  5  S.  W.,  489;  Wood  t. 
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Frazier,  86  Tenn.,  500,  8  8.  W.,  148;  Rigga  y.  White,  51 
Tenn.,  504 ;  Foster  v.  Burem,  48  Tenn.,  784. 

Roles  Bimilar  to  that  under  consideration  reqniring 
ail  grounds  for  new  trials,  whether  of  law  or  fact,  to  be 
stated  separately  in  writing,  and  entered  upon  the  min- 
utee  of  the  court,  and  providing  that  all  errors  not  so 
set  out  shall  be  considered  as  waived,  are  now  in  force 
in  a  majority  of  the  circuits  of  this  State,  and  are  not 
only  reasonable  and  valid,  but  the  experience  of  these 
coarts,  and  of  this  in  the  cases  coming  from  them,  has 
demonstrated  that  they  contribute  greatly  to  the  speedy, 
final,  and  correct  disposition  of  litigation;  and  it  would 
be  better,  for  these  reasons,  and  to  prevent  mistakes  re- 
sulting from  the  existence  of  different  rules  of  practice 
in  the  courta  of  the  State,  that  they  be  adopted  in  all  of 
tbem. 

This  court  has  repeatedly  held,  in  cases  brought  to  it 
from  circuits  having  this  rule,  that  all  errors  of  the  trial 
court  not  assigned  as  grounds  for  new  trial  In  the  mo- 
tion made  for  that  purpose  are  thereby  waived,  and  that 
assignments  of  error  upon  the  refusal  of  the  trial  judge 
to  grant  new  trials  cannot  be  predicatetl  upon  grounds 
not  so  assigned  in  the  lower  court.  Railroad  v.  Blair,  104 
Tenn.,  212,  55  S.  W.,  154;  Wise  &  Co  v.  Morgan,  101 
Tenn.,  273,  48  S.  W.,  971,  44  L.  R.  A.,  548. 

We  are  now  to  detennine  whether  or  not  the  grounds 
upon  which  these  assignments  of  error  are  predicated 
are  sufficiently  set  out  in  the  motion  for  a  new  trial.  It 
114  Tenn— 41 
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seems  to  be  well  settled  that  theatateinent  of  the  grounds 
in  the  motion  must  be  sufficient  to  direct  the  attention  <^ 
the  court  and  opposing  counsel  to  the  pitot  or  irregular- 
ity relied  upon  to  vitiate  the  verdict. 

In  the  work  on  Pleading  &  Practice  last  quoted  from, 
it  is  further  said :  "The  general  rule  is  that  the  grounds 
[for  a  new  trial]  must  be  stated  so  specifically  as  to  di- 
rect the  attention  of  the  court  and  opposing  counsel  to 
the  precise  error  complained  of.  A  mere  statement  of 
the  grounds,  without  further  specifications,  will  there- 
fore be  insufficient.  The  purpose  of  the  rule  is  to  direct 
the  attention  of  the  trial  judge  to  the  alleged  erroneous 
rulings,  and  present  to  the  appellate  court  the  precise 
question  involved.  The  safest  course  is  to  assign  each 
error  with  the  same  particularity  of  an  assignment  of 
error  in  appeal.  .  .  .  But  this  is  not  the  practice  in 
most  of  the  States ;  the  courts  holding  that  it  is  sufficient 
merely  to  assign  error  in  the  ruling  complained  of,  as 
that  the  court  erred  in  giving  a  certain  constmction  or 
admitting  certain  evidence,  without  stating  why  such 
ruling  was  erroneous.  If  the  grounds  for  a  new  trial  are 
not  stated  in  the  motion,  it  may  be  overruled  by  the 
court,  and  disregarded  on  appeal.  All  errors  known  at 
the  time  of  filing  the  motion  must  be  included  therein,  or 
the  errors  omitted  will  be  deemed  to  have  berai  waived." 
Ency.  of  Plead.  &  Prac,  vol.  14,  pp.  882,  883. 

Mr.  Elliott,  in  his  work  above  cited  (volume  2,  section 
991 ) ,  says :  "The  law  presumes  the  verdict  to  he  correct. 
Hence  on  a  motion  tor  a  new  trial  the  party  must  set 
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torttL  the  groanda  npon  wMch  he  .intends  to  rel  j,  or  the 
objections  will  be  considCTed  as  waived.  The  motion 
ahould  be  in  writing,  and  should  specif;  with  reasooable 
certaintj  all  the  rulings  deemed  to  be  erroneona  It  is 
to  he  kept  in  mind  that  it  is  the  objections  specified  in 
a  motion,  and  those  only,  that  are  brought  up  for  review, 
for  all  others  properl;  arising  on  a  motion  tor  a  new 
trial  are  deemed  to  be  waived.  It  is  on  a.  motion — 
as  it  is  written — that  the  appellate  court  acts,  for,  as 
to  objections  not  properly  presented,  the  presumption 
is  in  favor  of  the  regularity  aad  legality  of  the  rul- 
ings of  the  trial  court.  It  is  the  business  of  the  part; 
who  tabes  exceptions  to  show  Uiat  the  decision  is  wrong. 
It  ia  not  sufficient  that  he  succeeds  in  mystifying  it  by 
adopting  language  which  subjects  the  judge  to  the  sus- 
picion that  he  did  not  understand  the  safest  ground  on 
which  to  place  it.  In  order  to  show  that  rulings  are 
wrong  it  must  appear  that  they  were  probably  injurious 
to  the  party  who  makes  complaint,  since  a  mere  harm- 
less rarer  will  not  warrant  a  reversal." 

The  text  in  both  of  these  works,  which  are  of  the  high- 
est authority,  is  supported  by  numerous  decisions  of  oth- 
er States,  many  of  which  are  predicated  upon  the  gen- 
eral rules  of  practice  of  courts  of  law. 

We  are  of  the  opinion  that  the  grounds  set  out  in  the 
motion  should  be  as  specific  and  certain  as  the  nature  of 
the  error  complained  of  will  permit  Thus,  if  the  error 
consists  in  tiie  admission  or  rejection  of  evidence,  the 
evidence  admitted  or  rejected  should  be  stated.    If  it  be 
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for  affirmatiYe  error  in  the  charge,  or  for  failure  to  ^ve 
an  instruction  properly  and  reasonably  presented,  it 
should  set  out  the  portion  of  the  chaise  complained  of, 
or  the  instruction  refused,  or  otherwise  definitely  iden- 
tify the  instruction.  If  it  be  for  misconduct  of  the  op- 
posite party  or  that  of  the  jury,  the  facts  constituting 
it  should  be  stated.  This  was  not  done  in  this  cam.  The 
testimony  admitted  and  that  excluded  is  not  stated — 
not  even  the  name  of  the  witness  given — and  the  instruc- 
tions requested  are  not  set  out  or  sufficiently  identified. 

We  do  not  think  that  it  is  necessary  to  state  why  the 
roling  complained  of  Is  erroneous  as  fully  and  with  all 
the  strictness  required  in  assignments  of  ^ror  in  this 
court,  but  a  fair  statement  of  the  error  complained  of, 
suflicient  to  direct  the  attention  of  the  court  and  the  pre- 
vailing party  to  it,  is  all  that  is  required. 

Nor  was  it  necessary  for  the  successful  party  in  the 
court  below  to  there  object  to  the  form  of  the  motion,  be- 
cause rules  of  this  character  are  made  in  the  interest  of 
the  public,  and  for  the  purpose  of  enabling  the  courts  to 
speedily  and  correctly  dispose  Of  the  cases  pending  in 
then^  and  they  cannot  be  waived  by  litigants. 

We  are  of  the  opinion  that  no  sufficient  grounds  for  a 
new  trial  because  of  the  admission  of  incompetent  or  re- 
jection of  competent  testimony,  or  a  failure  to  give  in 
charge  to  the  jury  instructions  aulnnitted  by  the  defend- 
ant, were  stated  in  the  motion  made  by  it  in  the  circuit 
court,  and  tliat  there  is  therefore  nothing  upon  which 
these  assignments  of  error  on  the  action  of  the  trial 
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judge  in  refusing  to  set  a^iUe  the  verdict  and  grant  a  new 
trial  can  be  predicated ;  and,  under  the  practice  of  this 
court,  iu  cases  coming  from  thoee  courts  having  rules 
like  that  in  this  record,  not  to  consider  the  assignments 
of  error  upon  any  ground  not  appearing  in  the  motion 
for  a  new  trial,  these  assignments  of  error  artf  insuffi- 
cient, and  must  be  overruled. 

The  other  assignmente  of  error  filed  bj  the  plaintiff  in 
ernw  were  disposed  of  in  an  oral  opinion. 
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J.  S.  PiTB,    Superintendent   of   County  Workhouse^  v. 
State,  ea  rel.  Nick  Snider. 

(Jackson.    April  Ta-m,  1905.) 

1.  OONBTlTUWlONAIi  UlW.  Statute  Bpeciacallr  deflninff  orad- 
ita  for  good  conduot  of  oonvicta,  in  sxlctence  at  data  of  eoa- 
▼ictioa,  ia  not  &n  iBTaaion  ol  ths  pardoning  poirer. 
Legislation,  authorising  the  commutation  of  penal  sentencoB  for 
good  conduct  of  convicts  conQned  in  prison,  where  the  credits 
are  epeclflcally  defined  bj  statute,  and  where  the  provisions  of 
the  statute  operate  alone  upon  sentences  of  convicts  who  have 
been  imprisoned  subsequent  to  tJie  passage  ol  the  statute,  is  not 
an  invasion  of  the  constitutional  prerogative  ot  the  governor  In 
granting  pardons,  because  such  statute,  In  existence  at  the  date 
of  the  Judgment  against  the  convict,  becomes  a.  part  of  the  sen- 
tence and  Inheres  Into  the  punlehment  assessed,  (Post,  pp.  8&S- 
6ES.) 

.Code  dted  and  construed:     Sec.  7433  (S). 

Acts  cited  and  construed:  1869-70,  cb.  G9.  sec.  7;  1S85  (ex.  sea.), 
cb.  15;  1S91,  ch.  1S3,  sec.  18. 

Constitution  cited  and  construed:     Art.  3.  sec.  6. 

Cases  cited  and  approved:  State,  ex  rel.,  v.  HcClellan,  87  Tens., 
62-66;  Rogers  v.  State,  101  Tenn.,  425;  State  v.  Dalton,  llt9  Tenn., 
644;  Opinion  of  Justices.  13  Gray  (Mass.),  618;  State  v.  Austin, 
113  Mo.,  638:  Woodward  v.  Murdock,  124  Ind.,  439;  in  re  Fuller, 
34  Neb.,  681;  Ex  parte  Nokes,  6  Utah,  106;  State  v.  Patterson 
(N.  J.  Sup.),  22  Atl.,  802;  United  States  v.  Wllaon,  7  Pet.,  150; 
Osbom  V.  United  States,  91  U.  8..  474.  478;  Ex  parte  Garland, 
4  Wall.,  380;  Ex  parte  Wadleigh,  82  Cal.,  618;  In  re  Canfleld,  98 
HIcta.,  644. 
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Statute  antliarizing  commutaition  at  BMiteiices  In  dia- 
cratlon  of  a  board,  without  prsacribinff  tlie  schedule  of  Bpeciflc 
cradita  for  good  conduct,  la  an  unconatitutional  delegation  ot 
lagialativa  authority. 
A  statute  authorizing  the  board  of  commlBstoners  of  the  countf 
worlshouae  to  deduct  for  good  conduct,  and  on  recommendation 
of  the  Buperlnteadent,  a.  portion  of  the  time  for  which  any  per- 
son has  been  sentenced,  or  a  portion  of  the  Ane  which  he  la 
working  ont,  but  falling  to  prescribe  any  schedule  of  specific 
credits  to  be  allowed  for  good  conduct,  and  leaving  the  whole 
matter  to  the  arbitrary  discretion  of  the  board  of  workhouse 
commlBBloners,  is  plainly  a  delegation  of  leglHlatlre  authority, 
and  is  unconstitutional.    {Post,  pp.  648-656,  B5S-66Q.) 

Ckide  cited  and  construed:     Sec.  7423  (S.). 

Acta  cited  and  conatmed:    1891,  ch.  123,  sec.  18. 

Constitution  cited  and  construed:     Art.  1,  sec.  6. 

Cases  cited  and  approved:  State,  ex  r^.,  t.  McClellan,  87  Tenn., 
52  55;  State  r.  Dalton,  108  Tenn..  544;  People  v.  Cumminga,  88 
HIch.,  249;  Commonwealth  t.  HaUoway,  44  Pa.,  210;  State,  ex 
rel.,  V.  Board,  16  Utah,  4T8-4S8. 

Case  cited  and  disapproved:  State,  ei  rel.,  v.  Peters,  43  Ohio  St., 
629. 

9      SAHE.    Statute  unconstitutional  and  void  in  part  may  be 

valid  in  other  parts,  when. 
An  unconstitutional  and  void  provision  of  a  legislative  act  may  be 

so' Independent  of  the  other  provisions  of  the  act  as  not  to  affect 

thefr  coustltnUonali^.    (Post,  p.  6E9.) 
Code  cited  and  conatrued:    Sec.  7423  (S.). 
Acts  cited  and  construed:    1891,  ch.  123,  sec.  IS. 
Case  cited  and  approved:    State,  ex   rel.,  v.  Cummins,  99  Tenn., 

682. 
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FROM  SHELBY. 


Appeal  from  the  Second  Circuit  Court  of   Shelby 
County. — kJ.  8.  Galloway,  Judge. 

Attobney-Genekal  Gates,  for  appellant. 

L.  T.  M.  Canada,  for  appellee. 


Me.  Justice  M'Alisteb  delivered  the  opinion  of  tlie 
Coort. 

The  qneBtion  involved  in  this  case  is  in  respect  to  the 
constitutionality  of  a  certain  provision  of  the  workhouse 
law  embodied  in  Shannon's  Code,  section  7423,  namely: 
"The  board  of  commissioners  may  on  recommendatiw) 
of  the  superintendent,  deduct,  for  good  conduct,  a  por- 
tion of  the  time  for  which  any  person  has  been  sentenced, 
or  a  portion  of  the  fine,  if  he  or  she  be  working  out  a 
fine." 

The  subject-matter  of  the  inquiry  arises  on  the  peti- 
tion of  one  Nick  Snider,  prisoner  in  the  county  work- 
house of  Shelby  county,  for  the  writ  of  habeas  corpns 
to  be  discharged  from  said  confinement  upon  the  ground 
that  a  proper  credit  and  allowance  for  good  time  under 
said  act  would  ^ititle  him  to  bis  libert7.     The  record 
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reyealB  that  the  prisoner  was  onder  confinement  in  said 
workhouse  under  the  judgment  ot  the  criminal  couri  of 
Shelby  county,  on  the  17th  day  of  November,  1903,  upon 
a  conviction  of  unlawfully  carrying  a  pistol,  and  the  as- 
sessment of  a  fine  of  f50  and  confinement  in  said  work- 
house for  a  period  of  eleven  months  and  twenty-nine 
days.  On  the  14th  of  March,  1904,  in  accordance  with 
the  recommendation  of  the  superintendent  of  said 
workhouse,  the  board  of  workhouse  commissioners  di- 
rected that  tiie  relator,  8nid^,  be  relieved  of  eight 
months  of  bis  term  of  imprisonment  on  account  of  his 
good  conduct. 

It  further  appears  that  on  March  28, 1904,  said  board 
of  woriibouse  commissioners  directed  that  the  sum  of 
{46  of  the  fine  of  f50  imposed  upon  the  relator  l^  judg- 
ment of  the  criminal  court  he  remitted.  Thereafter,  on 
the  1st  of  April,  1904,  said  board  of  workhouse  commis- 
sioners, in  view  of  the  credits  allowed  on  fine  and  sen- 
tence of  said  Nick  Snider,  relator,  ordered  his  dischai^ 
from  the  county  workhouse  upon  payment  of  all  costs, 
which  was  accordingly  done. 

It  appears,  however,  that  the  judge  presiding  over  the 
criminal  court  of  Shelby  county,  conceiving  that  the  ac- 
tion taken  by  the  board  of  workhouse  commissioners  was 
beyond  their  authority,  issued  an  order  directing  tlie  su- 
perintendent of  the  workhouse  to  hold  relator  in  cus- 
tody until  he  had  served  out  his  term  of  imprisonment 
and  paid  the  fine  imposed,  or  had  secured  or  worked  out 
said  fine  in  the  mann^  directed  by  law.    Thereupim  the 


650  TENNESSEE  KEPORTS.  [Vol.  114 

Flte  V.  State,  ax  rel. 

relator  filed  his  petitJon  for  the  writ  of  habeas  corpus, 
which  being  heard  by  the  jadge  of  the  second  circuit 
coart  of  Shelby  county,  it  was  adjudged  that  the  relat^v 
waB  illegally  restrained  of  his  liberty,  and  he  was  or- 
dered to  be  dischai^ed,  and  the  defendant,  Pite,  as  su- 
perintendent of  the  Shelby  county  workhoase,  was  tax- 
ed witJi  all  costs  of  proceeding. 

The  said  Fite,  superintendent  aforesaid,  appealed, 
and  has  assigned  the  f<dlowing  error :  "The  ordera  of 
the  board  of  workhouse  commiBsloners  of  Shelby  county 
relieving  relator  of  f 45  of  the  fine  of  f50  imposed  upon 
him,  and  reducing  jail  sentence  from  eleven  months  and 
twenty-nine  days  to  three  months  and  tweaxty-nine  days, 
were  beyond  the  authority  vested  in  said  board  of  woit- 
house  commissioners,  and  were  null  and  void,  because : 

"(1)  The  statute  under  which  said  board  claimed  au- 
thority to  make  said  orders  is  unconstitutional,  in  that 
it  attempts  to  confer  the  pardoning  power  npon  said 
board,  in  violation  of  section  6  of  article  3  of  the  consti- 
tution of  the  State;  and, 

"(2)  It  is  also  violative  of  section  1  of  article  6  of  t^e 
constitution  of  the  State  in  that  it  attempts  to  confer 
upon  said  board  judicial  power  to  review,  revise,  and 
modify  valid  judgmenta  of  criminal  and  circuit  courts 
of  this  State." 

The  provisicma  of  the  workhouse  law  material  to  be 
mentioned  in  this  investigation  are  unbodied  in  section 
18,  c.  123,  p.  271,  of  the  act  of  1891,  compiled  in  Shan- 
non's Code  in  section  7423,  namely :    "The  board  of  com- 
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miHsioners  may  on  recommendation  of  the  tniperintend- 
ent  deduct,  for  good  conduct,  a  portion  of  the  time  for 
which  any  peo'son  has  been  sentenced,  or  a  portion  of  the 
fine,  if  he  or  abe  be  wcwking  out  a  fine.  Should  any  pris- 
oner escape,  he  or  she  shftll  forf^t  all  deductions  that 
have  been  allowed  and  when  recaptured,  should  be  made 
to  work  out  the  costs  of  same  in  addition  to  other  costs 
in  the  case.  The  commissioners  may  dischaa^  any  pris- 
oner when  satisfied  from  the  certificate  of  physician  in 
chai^  that  he  or  she  is  physically  anable  to  do  labor 
or  for  any  cause  whea  they  may  deem  it  best  for  the  in- 
stitation  and  the  public  good." 

The  ailment  of  the  attorney-general  is  that  the  exer- 
cise of  the  power  conferred  upon  said  board  of  work- 
house conunissionera  is  boiii  violative  of  section  6  of  ar- 
ticle 3  of  the  constitution  of  the  State,  vesting  in  the 
governor  the  pairdoning  power,  and  is  also  in  contra- 
vention of  section  1,  article  6,  of  the  constitution,  vest- 
ing all  judicial  power  in  the  courts  of  this  State,  because 
the  necessary  effect  of  the  exercise  of  said  power  by  the 
board  of  wtvkhouse  commissioners  is  to  constitute  said 
board  a  judicial  tribnnal  for  the  purpose  of  reriewing, 
modifying,  and  reversing  the  judgment  of  courts  of  com- 
petent jurisdiction  acting  under  the  power  vested  in 
them  by  the  constitution  of  the  State. 

We  have  several  cases  in  this  State  in  which  intima- 
tions vere  thrown  out  touching  the  constitutionality 
of  such  acts,  hut  no  case  in  which  the  precise  point  now 
presented  was  involved.    In  State  v.  Dalton,  109  Tenn., 
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544, 72  S.  W.,  456,  the  court  wae  dealing  with  the  power 
of  the  circuit  judge  to  relieve  a  convict  of  imprisonment 
imposed  by  a  valid  judgment  rendered  at  a.  former  term. 
In  its  opinion  this  court  said:  "The  vestiture  of  the 
power  to  grant  reprieves  and  pardons  in  the  chief  exec- 
utive is  exclusive  of  all  other  departments  of  i^e  BtaAe, 
and  the  legislature  cannot,  directly  or  indirectly,  take  it 
from  his  control,  and  vest  it  in  others,  or  authorize  or 
require  it  to  be  exercised  by  any  other  officer  or  authw- 
ity.  It  is  a  power  and  a  duty  intrusted  to  his  judgment 
and  discretion,  which  cannot  be  interfered  with,  and  of 
which  he  cannot  be  relieved.  The  circuit  judge's  acti<m 
in  remitting  the  imprisonment  and  releasing  the  costs 
adjudged  against  the  defendant  cannot  be  sustained  un- 
der  section  7226  of  Shannon's  Edition  of  the  Code  or  Act 
1891,  p.  271,  c.  123,  section  18  (Shannon's  Code,  sec- 
tion 7423),  authorizing  the  discharge  of  convicts  con- 
fined in  workhouses  under  certain  circumstances." 

In  The  State,  ex  rel,  v.  McClellan,  87  Tenn.,  52-56,  9 
e.  W.,  233,  the  act  of  1885  (Acts  1885,  p.  87,  c.  15)  al- 
lowing to  convicts  certain  specific  credits  on  their  terms 
of  imprisonment  in  consideration  of  good  conduct  was 
involved,  but  it  appeared  in  that  case  that  the  judgment 
under  which  the  prisoner  was  serving  had  been  rendered 
prior  to  the  passage  of  the  act  ot  1885,  and  for  that  rea- 
son the  court  expressed  no  opinion  touching  its  constitu- 
tionality. In  that  case,  however,  the  court  said  as  fol- 
lows: 

"The  act  of  1885  (passed  at  the  extra  aessicHi  June 
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12)  .  .  .18  also  referred  to,  and  it  is  insisted  that 
the  relator  vsa  and  is  entitled  to  the  benefit  of  that  act; 
but  such  cannot  be  its  effect,  though  it  purports  to  be 
for  the  benefit  of  those  then  as  well  as  thereafter  con- 
fined in  the  penitentiary,  because  to  the  extent  of  provis- 
ion for  those  then  confined  it  is  an  attempted  exercise 
of  the  pardoning  power,  which  is  vested  alone  in  the 
governor  under  the  constitution,  and  is  void." 

Again,  in  the  case  of  Rogers  v.  State,  101  Tenn.,  425, 
47  S.  W.,  697,  the  question  as  to  the  constitutionality 
of  this  section  of  the  workhouse  law  was  raised,  but  not 
decided,  as  the  case  went  off  on  another  point. 

There  seems  to  be  much  authority  on  this  subject  In 
other  States  of  the  union,  which  we  find  upon  &rami- 
nation  is  not  altogether  harmonious. 

The  supreme  court  of  Michigan  in  People  v.  Daniel 
Cummings,  88  Mich.,  249,  50  N".  W.,  310,  14  L.  R.  A., 
285,  in  passing  upon  the  constitutionality  of  a  statute 
of  that  State  providing  for  indeterminate  sentences  and 
the  disposition,  management,  and  release  of  criminals 
under  such  sentences,  says  as  follows:  "It  is  not  clear 
from  the  reading  of  this  statute  whether  the  board  of 
control  is  given  power  of  absolute  dischai^  from  im- 
prisonment or  not,  if  so  it  would  be  clearly  un- 
constitutional, as  an  exercise  of  such  power  would  cer- 
tainly involve  one  of  two  things,  and  perhaps  both.  It 
would  be  an  exercise  of  judicial  power  jn  determining 
the  t«rm  of  imprisonment  of  a  citizen  or  an  act  of  grace, 
to  wit,  the  bestowing  of  a  pardon  and  release  of  the  pris- 
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oner  before  his  term  of  imprisonment  has  expired.  The 
judicial  power  of  this  State  by  the  constitutdon  ia  vested 
in  certain  specified  conrts,  and  the  pardoning  power  is 
vested  absolutely  in  the  governor  of  the  State."  The 
court  then  proceeded  to  hold  that  this  act  provided  for 
the  exercise  of  the  pardoning  power  and  also  for  the  ex- 
ercise of  judicial  power  by  SEild  board  of  control. 

In  Commontoealth  V.  Ballotoay,  44  Pa.,  210,  84  Am. 
Dec.,  481,  it  was  held  that  such  legislation  was  not  an  in- 
terference with  the  pardoning  power,  for  the  reason  that 
"pardon  operates  directly  on  the  crime,  and  only  indi- 
rectly on  the  criminal."  But  it  was  further  held  by  a 
divided  court  that  such  diminution  of  sentence  by  reasiNi 
of  good  conduct  was  an  interference  with  judicial  power, 
and  therefore  void.  In  the  midst  of  its  opinion  the  court 
said  as  follows:  "Prom  what  judicial  sentence  may  not 
the  legislature  direct  deductions  to  be  made,  if  this  act 
he  constitutional?  What  they  may  do  indirectly  th^ 
may  do  directly.  If  they  may  authorize  boards  of  in- 
spectors to  disregard  judicial  sentences,  why  may  they 
not  repeal  them  as  fast  as  they  are  pronounced,  and 
thus  assume  the  highest  judicial  functions?"  Further 
on  the  court  says:  "In  respect  to  one  of  the  relators, 
who  was  convicted  and  sentenced  before  the  law  was 
passed,  it  is  consid^ed  very  clear  that  it  is  a  legicdative 
impairing  of  an  existing  legal  judgment.  But  is  it  not 
equally  so  in  respect  to  him  who  was  sentenced  »nce  the 
daW  of  the  act.  The  court  could  not  have  taken  the  act 
into  account  in  measuring   the  sentence   because  tbey 
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could  DOt  know  liow  many  days  of  abatement  the  pris- 
oner would  earn. 

In  State,  ex  rel.  Attorney-General,  v.  Peters,  43  Ohio 
St.,  629,  4  K.  E.,  81,  the  supreme  court  of  that  State 
dealing  with  a  kindred  statute,  held : 

"It  was  not  an  interference  with  executive  or  judicial 
powers  conferred  on  these  departments  by  the  constitu- 
tion of  the  State." 

In  State,  ex  rel.,  v.  State  Board  of  Correction  et  al., 
]«  Utah,  478-488,  52  Pac,  1090,  a  similar  question  arose, 
and  the  supreme  court  of  that  State  held  the  act  uncon- 
stitutional, as  being  in  violation  of  the  governor's  con- 
stitutional prerogative  of  pardon.  That  court  said : 
"The  power  to  either  pardon  or  commute  can  only  be 
exercised  by  that  authority  in  which  it  is  vested  by  the 
constitution."  On  the  other  hand,  such  statutes  allow- 
ing good  time  as  credit  on  sentences  have  been  upheld. 
Opinion  of  Juaticex,  13  Gray  { Mass. ) ,  618 ;  State  v.  Aint- 
tin,  113  Mo.,  538,  21  S.  W.,  31,  Woodtrard  v.  Murdoch, 
124  Ind.,  439,  24  N.  E.,  1047 ;  In  re  Fuller,  34  Neb.,  581, 
52  N.  W.,  577;  Ex  parte  Nnkcs,  6  Utah,  106,  21  Pac, 
458;  State  V.  Patterson  (N.  J.  Sup),  22  Atl.,  802. 

The  congress  of  the  United  States,  it  appears,  has  also 
provided  for  credits  on  sentences  of  federal  convicts  con- 
fined in  state  penitentiaries  where  there  is  no  statute  of 
the  particular  state  providing  for  such  allowances.  Rev. 
St.,  sections  5543,  5544  [U.  S.  Coinp.  St.  1901,  p.  3721]. 

We  are  of  opinion,  upon  an  examination  of  the 
authorities  and  upon  principle,  that  such  l^slation, 
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where  the  credits  axe  epecificall;  defined  t^  Btatate,  and 
where  the  proTisiona  of  the  statnte  operate  alone  upon 
sentences  of  convicta  who  have  been  imprisoned  snbse- 
qnent  to  the  passage  of  the  statute,  is  not  an  iiiYasion 
of  the  constitutional  pren^tire  of  the  goremor.  Said 
Chief  Justice  Marshall  in  United  States  v.  Wilson,  7 
Pet.,  150,  8  L.  Ed.,  640 :  "A  pardon  is  an  act  of  gi-ace 
proceeding  from  the  power  intrusted  with  the  execution 
of  the  laws,  which  exempts  the  individual  on  whom  it 
is  bestowed  from  punishm«it  the  law  infitcts  for  a  crime 
he  has  committed.  ...  It  releases  the  offense  and 
ohliterates  It  in  legal  contemplation."  Pear  Justice 
Field  in  Osbom  v.  United  States,  91  U.  S.,  474,  4T8,  23 
L.  Ed.,  388.  A  full  and  absolute  pardon  releases  the  of- 
fender from  entire  punishment  prescribed  for  his  of- 
ense,  and  from  all  the  disabilities  consequent  upon  his 
conviction.  B»  parte  Garland,  4  Wall.,  380,  18  L.  Ed., 
366. 

Again:  "A  pardon  discharges  the  individual  desig- 
nated from  all  or  some  specified  penal  consequences  of 
his  crime.  It  may  be  full  or  partial,  absolute  or  condi- 
tional."   Bouvier's  Law  Dictionary,  title  "Pardon." 

We  think  it  quite  obvious  that  an  act  of  the  legislature 
specifically  defining  credits  for  the  good  conduct,  in  ex- 
istence at  the  date  of  the  judgment  against  the  convict, 
becomes  a  part  of  the  sentence,  and  inheres  into  the  pun- 
ishment assessed.  In  California  a  statute  providing 
in  express  terms  that  certain  credits  or  deductions  from 
a  term  of  imprisonment  shall  be  allowed  for  good  con- 
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duct^  without  requiring  any  action  on  the  part  of  the 
governor  for  this  purpose,  was  held  not  to  be  uncousti- 
tutional  as  an  infringement  on  his  power  to  pardon,  afl 
it  does  not  take  away  or  interfere  with  such  power  in 
any  way.  In  the  opinion  of  the  court  tlie  statute  simply 
fixed  the  term  of  impritionment  in  certain  cases  and  up- 
on certain  conditions,  and  this  prorision  entered  into 
and  became  a  part  of  the  judgment  of  the  court  below. 
Ex  parte  Wadleigh,  82  Cal.,  518,  23  Pae.,  190. 

In  re  Cmfield,  98  Mich.,  644,  57  N.  W.,  807,  it  was 
held  that  the  right  of  a  convict  to  a  prescribed  reduction 
from  his  sentence  upon  compliance  with  the  rules  of  the 
prison,  which  were  prescribed  by  2  How.  Ann.  St  Mich. 
8ecti(Hi  9704,  was  one  of  which  he  could  not  be  deprived, 
and  that  the  act  of  1893,  the  effect  of  which  was  to  de- 
prive a  person  sentenced  under  the  prior  statute  of  this 
right  in  part  by  reducing  the  amount  of  his  credits,  is  to 
that  extent  an  ex  post  facto  law,  because  Its  effect  is  to 
increase,  and  not  to  mitigate,  his  punishment.  It  was 
held,  therefore,  that  the  prisoner  was  entitled  to  credit 
upon  the  basis  of  the  statute  under  which  he  was  sen- 
tenced. 

Such,  however,  would  not  be  the  effect  of  an  act  of 
the  I^slature  passed  subsequent  to  the  conviction  of  a 
particular  convict,  for,  as  held  in  State,  ex  rel.,  v.  Mc- 
Clellan,  supra,  that  would  be  a  clear  invasion  of  the  pre- 
rogative of  the  governor.  The  scale  of  the  punishment 
for  the  violation  of  a  particular  statute  is  fixed  in  t^e 
X14  Tenn— 42 
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first  place  by  the  legislature,  and  in  the  next  it  is  admin- 
istered  by  the  court  ot  jury.  The  power  of  the  governcor 
under  the  constitution  is  exercised  of  course,  with  ref- 
erence to  penalties  aud  punishments  inflicted  by  partic- 
ular statutes,  and  when  judgment  is  ppcaioonced  upon 
the  convict  assessing  his  punishment  by  implication  of 
law  he  is  entitled  to  the  provisions  of  a  statute  prescrib- 
ing credits  for  his  good  behavior;  but  the  credits  are  in 
the  nature  of  a  payment  by  the  State  to  the  convict  for 
his  good  behavior,  in  order  to  stimulate  him  to  conform 
to  the  rules  of  the  institution  and  to  avoid  the  commis- 
sion of  crimes  and  misdemeanors  during  his  imprison- 
ment. Such  statutes  are  prompted  by  the  highest  mo- 
tives of  humanity,  and  are  looked  upon  with  favor  both 
by  State  and  federal  l^ialaturea 

The  constitutional  infirmity  of  section  18  of  the  work- 
house law  of  1891,  now  under  review,  is  that  no  specific 
credits  are  provided  as  a  reward  for  good  behavior  of  the 
convict.  The  whole  matter  is  left  to  the  arbitrary  discre- 
tion of  the  board  of  workhouse  commissioners.  It  is 
plainly  a  delegation  of  legislative  authority,  which  ren- 
ders this  part  of  the  workhouse  law  unconstitutional  and 
void.  In  this  respect  section  18  of  the  work"house  law  is 
wholly  unlike  the  acts  of  18fi9-70  aad  1885,  which  spe- 
cifically prewrilK'd  the  credits  that  are  t<>  be  allowed, 
and  which  statutes  have  been  enforced  from  time  to  time 
by  the  courts. 

As  already  seen  in  State  v,  McCIeUan,  supra,  the  act 
of  1869-70  was  recognized  by  the  court  as  a  constitution- 
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al  enactment,  and  it  was  accordingly  applied  in  fixing 
the  unexpired  term  of  imprisonment  of  relator  in  that 
case.  It  may  he  remarked  in  this  connection  that  the 
acta  of  congrese  in  allowing  credit  for  good  time  specifi- 
cally prescribed  the  scale  by  which  they  are  to  be  gradu- 
ated. But  while  section  18  of  the  workhouse  law  is  for 
this  reason  unconstitutional  and  void,  it  ia  so  independ- 
ent of  the  other  provisions  of  the  act  as  not  thereby  to 
affect  their  constitutionality.  See  State,  ex  rel.,  v.  Cum- 
mim,  99  Tenn.,  682,  42  8.  W.,  880.  If  the  legislature 
had  fixed  a  scale  of  credite  for  allowances  of  good  time 
to  workhouse  prisoners,  this  section  of  the  act  would 
stand  within  constitutional  limitations;  hut  without  it 
it  is  clearly  void  as  a  del^^tion  of  legislative  authority. 
8o,  if  the  l^islature  had  fixed  some  graduated  scale  for 
the  reduction  of  fines  assessed  against  the  prisoners, 
then  the  board  of  workhouse  commissioners  might  have 
carried  out  the  legislative  authority.  But,  as  already 
seen,  section  18  of  the  workhouse  act  authorizes  the  com- 
missioners to  remit  a  portion  of  the  fine  without  fixing 
any  basis  for  its  remission. 

As  the  law  now  stands,  the  remission  of  fines  and 
reduction  of  terms  of  imprisonment  of  convict*  confined 
in  the  county  workhouses  of  the  state  are  wholly  with- 
out authority,  and  subject  such  officials  granting  them 
to  individual  liability  for  malfeasance  in  ofiice.  It  is 
the  duty  of  the  courts  and  executive  oPBccrs  of  the  state 
to  disregard,  as  well  as  to  resist  with  all  their  official  au- 
thority, the  exercise  of  unlawful  functions  and  assumed 
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power  of  those  who  are  ticting  in  open  vlolatioii  of  the 
statutes  and  coDstitution  of  the  state.  It  is  ver^  plain 
that  under  the  existing  laws,  and  until  their  amend- 
ment by  the  l^slature,  the  governor  alone  is  clothed 
with  authority  to  remit  fines  and  penalties  and  to  re- 
duce the  terms  of  imprisonment  of  convicts  confined  in 
the  county  workhouse  under  judgments  of  t^e  circuit 
and  criminal  courts  of  the  State 

The  judgment  of  the  circuit  court  will  therefore  be 
reversed,  the  cause  remanded,  and  the  prisoner  commit- 
ted to  the  sheriff  of  the  county,  to  be  returned  to  the  ofB- 
cial  in  charge  of  the  county  workhouse,  to  serve  out  his 
fine  and  imprisonment  assessed  by  Uie  criminal  court  of 
Shelby  county. 
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Jbnnib  M'Caul,  by  next  friend,  v.  Westben  Union  Tel- 
BGEAPH  Company. 

{Jachton.    April  Tenn,  1905.) 

TBLBQKAPE  OOMPANIBS.  Kot  reqnirad  to  deliver  mewag** 
Rt  reiidence  of  addresaeea  beyond  place  ol  deetiiLation,  and  in 
the  country,  when. 
TeleKTaph  companlee  are  under  no  legal  obligations  to  deliver  a 
telegram  to  addressees  At  their  residence  beyond  the  place  of 
destination  of  the  message,  and  three  and  one-half  miles  fn  the 
country  therefrom,  where  the  message  Is  taken  hy  the  receiving 
operator  without  notice  that  the  dddressees  ho  resided,  tbree  and 
one-half  miles  in  the  country  from  suoh  destination,  and  where 
charges  were  neither  paid  nor  guaranteed  for  delivering  the 
message  at  such  residence  of  the  addreseeeB, 


FROM  QIBSON. 


Appeal  from  the  Oircait  Court  of  Gibson  County. — 
Levi  S.  Woods,  Judge. 

W.  W.  PowESs  and  Habwood  &  Wade,  for  McCaul. 

Dbason,  Rankin  &  Elder  and   SniEUffi,  Cates  & 
MouNTCASTLE,  for  Telegraph  Co. 
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Mb.  Chibf  JusnCB  Be-^bd  delivered  the  opinion  of  Oie 
Court. 

The  plaintiff  in  error,  a  married  woman,  living  in  Gib- 
son county,  Tenn.,  waa  notified  by  telegram  from  Sikes- 
ton,  Mo.,  where  her  young  eon  was  vieitiog,  that  he  had 
been  accidentally  wounded.  On  the  receipt  of  this  in- 
telligence she  left  for  that  place,  reaching  the  bedrade  of 
her  tson  on  the  17th  of  November,  1903.  The  day  after 
her  arrival,  he  died.  Desiring  to  take  his  body  back  to 
her  home  for  interment,  but  lacking  the  means  to  do  so, 
after  his  death  she  prepared  and  caused  to  be  delivered 
to  the  operator  of  the  Western  Union  Telegraph  Com- 
pany at  Sikeston,  for  transmission  to  Trenton,  Tain., 
the  following  message: 

"11-18-1903.  Dated— Sikeston,  Missouri— 18,  To  Mrs. 
M.  0.  McCaul,  care  of  Hugh  M'cCaul,  Trenton,  Tennessee. 
Have  bank  wire  bank  of  Sikeston  |50.00,  my  son  Hugh 
dead  here.    [Signed]    Jennie  McCaul." 

On  delivering  this  telegram  to  the  operator  at  Sikes- 
ton, there  was  paid  to  him  the  regular  tariff  rate  of  twen- 
ty-five cents  for  its  transmission  to  Trenton,  to  which 
place  it  was  at  once  started  over  the  wires  of  the  defend- 
ant company,  reaching  there  at>out  7 :10  o'clock  of  the 
evening  of  the  18th,  When  received,  as  there  was  do 
messenger  service  from  7  p.  m.  to  7.  a.  m.,  the  telegram 
was  put  on  file,  by  the  operator  receiving  it,  to  be  sent 
out  the  following  morning. 

At  the  hour  at  7  a.  m.  of  the  19th,  a  messenger  came  to 
the  office,  and  he  was  at  once  given  the  message,  with  di- 
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rection  Uiat  he  take  it  oat  for  delivery  to  the  Bendeee,  if 
thej,  or  either  of  them,  could  be  found  in  the  town  of 
Trenton.  Not  finding  either  of  the  parties,  it  was  re- 
turned to  the  office,  and  in  the  afternoon  was  sent  by 
special  hand  to  the  home  of  the  sendees,  which  was  three 
and  one  'half  miles  in  the  conntry,  and  was  delivered 
there  at  4  p.  m. 

Mrs.  McCaal,  the  sender  of  this  message,  knew  the 
sendees  lived  at  that  distance  from  Trenton,  but  she 
failed  to  cummunicate  the  fact  to  the  operator  at  Sikes- 
ton,  and  also  failed  either  to  pay,  or  guarantee  payment, 
for  the  extra  service  required  in  its  delivery  to  the  home 
of  the  sendeea 

The  record  shows  that  while  this  tel^ram  was  thus 
delivered  after  the  banking  hours  olwerved  in  Trenton, 
yet,  if  application  had  been  made  to  the  officers  of  the 
bank,  with  which  Mrs.  McCaul  did  business,  either  by 
herself  or  Mr.  Hugh  McCaul,  during  the  evening  of  the 
19th,  that  they  would  have  iiiimediateiy  wired  the  sum 
asked  for  to  the  bank  in  Sikeston.  No  application,  how- 
ever, was  made  to  these  officers  until  the  following  day, 
when  the  money  was  at  once  transmitted,  reaching 
Sikeston,  however,  too  late  to  answer  the.  purpose  of  the 
sender  of  the  message.  It  was  then  found  the  body  of 
young  McCaul  was  so  far  advanced  in  decay  that  it 
would  be  dangerous  to  undertake  to  catry  it  to  Gibson 
county,  80  it  was  buried  at  or  near  Sikeston. 

Upon  these  facts  the  trial  judge  said  to  the  jury,  in 
substance,  that  the  obligation  of  the  defendant  in  error 


664  TENNESSEE  REPORTS.  [Vol.  114 

UcCaal  V.  Telegraph  Co. 

wae  to  traDBniit  and  attempt  to  deliver  without  nnrea- 
Bonable  delay,  tbia  message  to  the  sendees,  or  one  of 
them,  at  Trenton;  that  there  was  no  obligation  resting 
on  the  company  to  send  it  out  to  the  home  of  the  sendees, 
three  and  one-half  milefl  in  the  country;  and,  if  they 
found  ttiat  diligence  was  used  in  an  effort  to  deliver  at 
Trenton,  then  they  should  find  for  tlie  defendant. 

We  tbink  tbis  instruction  was  correct.  The  money 
which  was  paid  Uy  the  wndcr  at  Sikeston  was  for  the 
(»ervice  of  transinissioo  and  delivery  at  Trenton.  If  it 
should  be  held,  in  the  absence  of  ail  knowledge  on  the 
part  of  tlie  operator  at  Sikeston  tliat  the  sendees  lived 
three  and  one-half  iiiilcB  from  the  place  to  which  it  was 
directed,  the  company  was  to  i)e  held  liable  f<M"  lack  of 
prompt  delivery  at  the  residence  of  the  sendees,  then  it 
might  Im^  Hit  e(pially  held,  if  it  had  happMied  that  these 
sendees  resided  ten  milcK,  or  even  a  greater  distance 
from  there.  Such  a  holding  would  impose  an  unreason- 
able burden  on  the  company,  especially  in  view  of  the 
fact  that  the  telegram,  on  its  face,  as  we  tbink,  implied 
that  the  sendees,  one  or  hoth,  were  to  be  found  in  Tren- 
ton, 

It  is  an  easy,  matter  for  the  sender  to  provide  for  the 
delivery  of  hjs  telcgpani,  whatei-er  may  be  the  distance 
of  the  sendee  from  the  point  tn  which  it  is  directed.  AH 
that  he  has  to  do  is  to  notify  the  receiving  operator, 
when  delivering  the  telegram  for  transmission,  that  the 
Ben<lee  lives  at  a  place  other  than  the  one  to  which  it 
is  directed.     If  received  for  transmission  uncondition- 
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ally  by  one  authorized  so  to  do  after  such  notice,  the 
law  will  imply  an  obligation  upon  Uie  part  of  the  com- 
pany to  deliver  the  message  at  the  place  of  the  sendee's 
residence,  or  if,  at  the  time  of  such  receipt,  payment  is 
made  or  guaranteed  for  such  delivery,  in  either  case  a 
failure  to  deliver  within  a  reasonable  time  wonld  be  a 
breach  of  duty  on  the  part  of  the  company,  for  which 
it  would  be  liable.  But  when  it  appears,  as  in  this  case, 
that  the  receiving  operator  had  no  such'  notice,  and 
chaises  were  neither  paid  nor  puaranteed  for  delivering 
the  message  at  the  residence  of  the  sendees,  living,  as 
they  did,  at  a  point  remote  from  Trenton,  the  company 
was  under  no  legal  obligation  to  deliver  it  at  that  point. 
Western  Union  Co.  v.  Harcey  (Kan.),  74  Pac,  250; 
Western  Union  Tel.  Co.  v.  lin-farinfjcn  (Tex.  Sup.),  67 
S.  W.,  767. 

We  think  the  chai^  of  the  trial  judge  correctly  stated 
the  rule  of  law  controlling  in  this  case,  and  without 
more  his  judgment  ia  affirmed. 
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John  N.  Sparks  v.  Fanny  P.  Spabks. 
(Jackson.    April  Term,  1905.) 

DIVOBOS.  Bsaidsnca  raqnirMl  for  maintoiaiiig'  a  bill  tor  divorc* 
ia  loat  by  raaidanca  aX  Washrngtou  City,  with  intentioa  of  ra- 
taminK  only  upon  loaa  ol  p>TeniiiieiitKl  position  of  indeflnita 

Where  a  petitioner  for  divorce  was  bom  In  TenaeMee  and  resided 
here  until  he  was  appointed  to  a  position  In  a  governmental  de- 
partment at  Washington,  D.  C.  when  he  carried  hie  Family  to 
that  clt]',  where  be  kept  house  for  twenty-two  years,  only  return- 
ing to  this  State  on  three  occaslona  during  all  that  time,  when 
he  Toted  here,  for  which  purpose  a  paid  bis  poll  tax,  wltb  the  in- 
tention of  returning  In  the  event  that  he  should  lose  hia  position 
(which  was  under  the  civil  service  law,  but  the  tenure  of  It  waa 
such  that  be  might  be  discharged  at  any  time),  without  any 
flxed  purpose  of  returning  In  any  event,  he  has  lost  his  dtlien- 
ship,  resldencQ  and  domicile  In  Tennessee,  and  he  Is  not  enti- 
tled to  maintain  a  bill  tor  divorce. 

Code  cited  and  construed:  Sec.  4203  (S.) ;  sec.  3308  (M.  ftV.); 
sec.  2450  (T.  ft  S.  and  1868). 

Cases  cited  and  approved:  Fickle  v.  Pickle,  5  Ter.,  203;  Poster  t. 
Hall,  4  Hum.,  348;  Allen  v.  Thomason,  11  Hum.,  636;  Layne  v. 
Pardee,  3  Swan,  235;  Pearce  v.  State,  1  Sneed,  66;  Straton  v. 
BriBham,  2  Sneed,  423;  White  v.  Wblte,  3  Head,  410;  Williams 
v.  Saunders,  5  Cold.,  79;  Kellar  v.  Balrd,  S  Hels.,  46.49. 


FROM  CARROLL. 


Appeal  from  the  Chancery  (Tourt  of  Carroll  County. 
— A.  G.  Hawkins,  Chancellor. 
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Gboegb  T.  M'Call,  for  appellant 

Mb.  Justice  Shields  delivered  the  opinion   of  the 
■  Court 

This  in  a  Mil  brought  hy  the  complainant,  seeking  a 
divorce  from  his  wife,  the  defendant;  the  grounds 
charged  beinj;  adultery  and  malicious  desertion  without 
reasonable  cause  for  two  whole  years,  committed  in  the 
District  of  Columbia.  These  chaises  are  fully  sustained 
by  the  proof,  but  the  chancellor  dismissed  the  bill  for 
want  of  jurisdiction,  being  of  the  opinion  that  the  com- 
plainant had  not  resided  in  this  State  for  two  years  next 
preceding  tlie  filing  of  the  bill,  and  therefore,  under 
Code  1858,  section  2450  {Shannon's  Code,  section  4203). 
was  not  entitled  to  maintain  a  bill  for  divorce  in  the 
courts  of  Tennessee. 

The  complainant  charged  in  this  bill  and  testified 
upon  the  hearing  that  he  was  l>orn  in  Carroll  county, 
Tennessee,  and  was  raised  in,  and  has  been  all  the  while 
and  is  now  a  citizen  of,  that  county;  that  he  resided 
there  until  1882,  when  he  was  appointed  to  a  position 
in  the  treasury  department  of  the  United  States,  at 
Washington,  District  of  Columbia,  when  he  carried  his 
family  to  that  city,  and  has  lived  there  ever  since,  hold- 
ing his  said  position;  that  he  has  within  said  period  re- 
turned to  Carroll  connty  on  three  several  occasions,  on 
leave  of  absence  of  thii-ty  days  each,  and  has  voted  there 
in  several  elections,  paying  his  poll  tax  in  order  to  en- 
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altle  him  to  do  so,  and  has  bad  and  yet  has  hiB  charcb 
membership  there,  but  he  has  not  voted  in  all  elections 
nor  paid  a  poll  tax  for  every  year  he  waa  liable  for  auch 
tax.  He  further  testifies  that  it  has  always  been  his  in- 
tention to  return  to  Carroll  county  to  reside  in  the  event 
he  should  lose  his  position  in  Uie  treasury  department, 
which  is  nnder  the  civil  service  law,  but  the  tenure  of 
it  is  such  that  be  may  be  dischai^ed. 

Oitizen^ip,  within  the  meaning  of  the  section  of  the 
Code  in  question,  includes  residence ;  and,  if  complain- 
ant is  yet  a  citizen  of  Tennessee,  he  may  maintain  this 
bill.    Fickle  v.  Fickle,  5  Yerg.,  203. 

The  question  then  is,  has  the  complainant  ander  the 
facta  stated,  lost  citizenship  aud  domicile  in  Tennessee? 
There  is  no  question  but  what  the  complainant  was  pre- 
vious to  the  time  he  went  to  Washington  City,  a  citizen 
of  Carroll  county,  Tennessee.  There  he  was  bom  and 
raised.  There  was  the  domicile  of  his  nativity.  Every 
one  is  presumed  to  retain  this  domicile  until  another  is 
acquired.    Layne  v.  Pardee,  2  Swan,  235. 

And  in  order  to  constitute  a  change  of  domicile  there 
must  be  concurrence  of  actual  change  of  residence,  and 
intention  to  abandon  the  old  and  acquire  a  new  domicile. 
Foster  v.  HaJl  &  Eaton,  4  Hurtiph.,  3'48;  Allen  v.  Thom- 
ason,  11  Humph.,  536,  54  Am.  Dec,  55;  White  v.  White, 
3  Head,  410 ;  WHIiamg  v.  Saunders,  5  Cold.,  79. 

\Vhere  one  has  his  residence  and  carries  on  his  bnsi- 
ness  is  usually  his  domicile,  but  not  necessarily  so.  He 
may  be  there  temporarily,  for  the  purpose  of  the  partic- 
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ular  business  in  hand,  with  an  absolute  and  definite 
intention  of  returning  to  bis  original  and  actual  domi- 
cile.   Pearce  v.  State,  1  Sneed,  66,  60  Am.  Dec.,  135. 

If  tbe  absence  from  the  domicile  of  nativity  or  an  ac- 
quired domicile  is  temporary,  and  there  is  all  tbe  while 
a  fixed  and  definite  intention  of  returning,  there  is  no 
change,  and  no  new  domicile  is  obtained.  Reeadence, 
howerer  long,  will  not  work  a  change  of  domicile,  unless 
accompanied  with  such  intent.  KelUw  v.  Baird,  5 
Heisk.,  46 ;  Layne  v.  Pardee,  2  Swan,  235. 

The  intention,  however,  to  return  to  the  domicile  of 
nativity,  or  one  acquired,  must  be  fixed,  absolute,  and 
unconditional.  A  mere  floating  intention  to  return  at 
some  future  period  or  upon  the  happening  of  some  un- 
certain event  is  not  sufllcient.  The  intent  to  return 
must  not  depend  upon  inclination  or  be  controlled  by 
tutnre  events.  Stratton  v.  Brigham,  2  Sneed,  423;  Eel- 
Jar  V.  Baird,  5  Heisk.,  4649;  Story  on  Conflict  of  Laws, 
section  46. 

In  determining  whether  or  not  a  change  of  domicile 
has  been  made,  it  is  proper  to  consider,  along  with  the 
statement  of  the  party  of  bis  intent  in  the  matter,  his 
conduct  and  declarations,  and  all  other  facta  that  throw 
light  upon  the  subject.  Complainant,  when  he  brought 
this  bill,  had  been  a  resident  in  Washington  City  for 
twenty-two  years,  bad  kept  house  and  reared-his  family 
there,  and  had  only  returned  to  his  former  home  and  ex- 
ercised the  rights  of  a  citizen  there  on  three  occasions 
during  all  that  time,  and  does  not  now  state  that  he  baa 
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any  fixed  purpose  to  again  take  up  hia  residence  and 
Uie  duties  and  rights  of  a  citizen  in  this  State.  His 
strongest  statement  is  that  he  is  subject  to  dismissal  in 
his  employment  in  the  treasiipy  department,  and  in  the 
erent  of  such  dismissal  it  is  his  intention  to  return.  The 
clear  inference  is  that  if  he  should  not  be  dismissed  he 
will  continue  his  residence  in  Washington  during  tbe 
remainder  of  his  days.  His  return  is  conditioned  upon 
an  event  that  may  never  happen.  He  has  no  fixed  pur- 
pose to  return  in  any  event.  Upon  these  facts,  we  are 
clearly  of  the  opinion  that  he  has  lost  his  citizenship 
and  domicile  in  Tennessee,  and  is  not  entitled  to  main- 
tain this  suit.  We  are  not  to  be  understood  as  holding 
that  a  citizen  of  Tennessee,  who  removes  himself  and 
family  out  of  the  State  for  tlie  purpose  of  discharging 
the  <iutie8  of  an  office  to  which  he  has  been  elected  or 
appointed,  or  for  any  other  purpose,  either  for  a  definite 
or  an  indefinite  time,  with  a  distinct  and  fixed  purpose 
of  returning  to  his  home  in  this  State,  and  who,  by  dis- 
eharping  the  duties  of  a  citizen  and  taxpayer  of  the 
State  and  exercising  the  prlvil^es  of  a  citizen,  mani- 
fests his  intention  fo  retain  his  citizenship  and  domicile 
here,  loses  his  citizenship.  On  the  contrary,  upon  the 
facts  stated,  it  is  clear  that  he  would  not,  upon  the  well- 
settled  principle  that  a  mere  transient  or  temporary 
absence  from  the  State,  with  a  fixed  purpose  of  return- 
ing, does  not  work  a  change  of  domicile. 

There  is  no  error  in  the  decree  of  the  chancdlor  dis- 
missing this  bill,  and  it  will  be  affirmed,  with  costs. 
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Nashville,  Chattanooga  &  St.  Louis  Railway  Com- 
pany V.  James  Flake,  by  next  friend.* 

(Jackson.    April  Term,  1905.) 

1.  OOKHON  OARBCBKB.  Vlgilanca  required  in  protection  ol 
paaMng«ra  from  injnrf  by  other  pasaenger*.  and  liability  for 
faUnn  to  perform  ancb  duty. 

Common  carriers  of  paBBongere  are  bound  to  exercise  the  utmost 
vigilance  and  care  In  maintaining  order  and  guarding  the  pae- 
aengera  against  violencai  from  whatever  source  arising,  which 
might  me  reasonably  anticipated  or  naturally  be  expected  to 
occur.  In  view  of  all  the  clrcumstaaces,  and  of  the  number  and 
character  of  persons  on  board;  and  whenever  a  carrier,  through 
its  agents  or  servants,  knows  or  has  opportunity  to  know,  of 
threatened  Injury  or  might  have  reasonably  anticipated  the 
happening  of  an  injury,  and  foils  or  neglects  to  take  the  proper 
precautions,  or  to  uae  proper  means,  to  prevent  or  mitigate  euch 
injury,  the  carrier  is  liable.    iPosi,  pp.  675,  676.) 

Case  cited  and  approved:     Ferry  Cos.  v.  White,  99  Tenn.,  256. 

S.  SAH8.  Some.  Case  in  judgment. 
Where  a  number  of  drunken  and  boisterous  paBsengers  on  a  rail- 
road train  exploded  dynamite  sticks  In  ibe  cars  and  on  the  plat- 
forms, and  fired  pistole,  and  the  carrier's  servants,  though 
knowing  or  having  an  opportunity  to  know  of  such  acts,  neg- 
lected to  take  the  proper  precautions  to  prevent  Injury  to  oth- 
ers, and  the  plaintllt,  anotlier  passenger,  was  shot  by  the  dlsr 
charge  of  a  pistol  in  the  hands  of  one  of  this  drunken  party,  al- 
leged to  t>e  accidental,  the  railroad  Is  liable  for  the  injury  so 
sustained, 

•As  to  liability  of  carrier  for  assault  upon  passenger  by  strik- 
ers, mobs,  or  third  person,  see  note  to  Fewlngs  v.  Mendenball 
(Minn.),  66  L.  B.  A.,  713. 
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FROM  HENDERSON. 


Appeal  from  the  Circuit  Court  of  Henderson  County. 
—Levi  S.  Woods,  Judge. 

T.  A.  Laincastee,  for  Railroad. 

Barham  &  Davis  and  M.  F.  Ozies,  for  Flake. 

Mb.  Chief  Justice  Beabu  delivered  the  opinion  of  the 
Court. 

A  boy  thirteen  years  of  age,  while  riding  on  one  of 
the  passenger  trains  of  the  plaintiff  in  error  on  the  after- 
noon of  the  24th  of  December,  1903,  'while  en  route  from 
Huron,  a  email  station  on  the  line  of  the  railway,  to  Lex- 
ington, in  this  State,  was  shot.  He  was  wounded  by  a 
pistol  fired  by  a  party  whose  name  was  unknown,  and 
this  suit  was  brought  to  recover  damages  for  the  injury 
thus  received,  upon  the  theory  that  the  conditions  ex- 
isting upon  that  train,  which  either  were  known  or 
should  have  Ix'en  known  to  those  in  charge,  were  snch  as 
to  have  causctl  tlieni  reasonably  to  anticipate  this  result, 
and,  failing  to  exercise  proper  diligence,  the  plaintiff  in 
error  was  liable.  There  was  a  vei-dict  and  judgment  in 
favor  of  the  plaintiff,  and  the  case  has  been  brought  into 
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this  court  for  rcriew.  A  number  of  errors  have  been  as- 
signed, all  of  which  save  one  are  disposed  of  in  a  memo- 
randum opinion  which  is  not  intended  for  publication. 
The  one  not  there  embraced  is  regarded  aa  of  suf- 
ficient importance  for  an  opinion  to  be  carried  into  our 
reports. 

The  record  shows  that  at  Jackson,  Tennessee^  the 
train  in  question  was  boarded  by  a  number  of  persons 
then  under  tlie  influence  of  strong  drink.  These  parties 
-carried  npon  the  cars  bottles  of  liquor,  from  which  they 
freely  drank  as  the  train  proceeded.  They  were  bois- 
terous in  manner  and  speech,  and  by  Uieir  conduct  at- 
tracted the  attention  and  gave  considerable  alarm  to 
other  passengers.  They  had  possession  of  dynamite 
sticks,  on  which  they  placed  caps.  These,  on  being  struck 
upon  the  floor,  exploded.  These  explosions  were  as  loud 
as  pistol  shota    While  one  or  more  of  these  explosions 

'  to<^  place  in  the  coach  in  which  the  defendant  in  error 
was  riding,  the  others  were  produced  upon  the  platfwm 
outside.  Young  Flake  entered  the  coach,  in  which  he 
was  sitting  at  the  time  he  received  his  wound,  at  Huron. 
He  took  his  seat  just  back  of  the  water  cooler,  with  his 
face  fronting  in  the  direction  the  train  was  moving. 
This  coach  was  immediately  in  the  rear  of  the  smoking 
•car.  In  it  were  crowded  many  passengers,  filling  all  the 
seats  and  occupying  the  aisle.  The  parties  who  have 
been  referred  to  as  boisterous,  or  at  least  some  of  them, 

-came  occasionally  into  this  coach,  elbowing  their  way. 
m  Tma—a 
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down  the  aial^  and  after  remaining  for  a  few  minates, 
wonld  retrace  their  steps,  and  on  passing  out  they  either 
stopped  upwi  the  platform  or  dee  would  enter  the  smok- 
ing car.  The  passengers  in  tiiis  coach  obs^ved  that  they 
were  under  the  Influeace  of  liquor.  Loud  and  boisterous  - 
talking  in  the  Bmokiug  car  was  heard.  Much  firing  was 
done  (m  the  platform  between  the  coach  and  the  emtA- 
ing  car.  This  firing  be^an  soon  after  the  train  left  Jack- 
wm,  and  continued  at  intervals  until  this  bc^  was  shot 
Unqnestionabl;,  some  of  the  ezplosicms  which  occurred 
im  this  platform  came  from  the  use  of  dynamite  sticks, 
but  some  were  from  the  use  of  pistols  in  the  hands  of 
some  of  these  parties.  One  of  them  made  an  effort  to 
have  a  witness,  whose  testimony  is  in  the  record,  shoot 
a  negro,  who,  at  one  of  the  stations  along  tJie  line  of  the 
road,  rode  tor  a  short  distance  upcm  the  steps  of  this 
smoking  car  while  engaged  talking  to  a  friend  on  the 
platform,  offering  him  a  pistol  for  that  purpose.  The 
witness,  however,  declined  the  offer.  Immediately  after 
the  firing  of  the  shot  that  wounded  young  Flake^  one  of 
these  rowdies,  with  a  pistol  in  his  hand,  went  out  of  the 
coach  to  the  platform,  and  stated  tiiat  his  weapon  had 
accidentally  been  discharged,  and  he  had  wounded 
a  boy. 

The  employees  in  chaise  of  the  train  testify  that  th^ 
■aw  no  one  with  pistols,  and  heard  no  firing.  They  say 
that  there  were  crowds  collected  at  the  stations  along 
the  railroad,  consisting  of  whites  and  negroes,  engaged 
in  shooting  flrecracka^  and  otherwise  making  a  noise 
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as  SQch  crowds  will  do  in  anticipation  of  Ohristmas. 
They  farther  testify  that  there  was  some  boisteroos  con- 
duct In  the  sm(Aer,  which,  however,  was  promptly  sup- 
pressed by  ihe  manager  of  trains,  who  happened  to  be 
OD  board  at  that  time.  They  deny  that  they  knew,  save 
for  the  »Dgle  incident  just  referred  to,  of  any  improper 
conduct  committed  by  any  on^  either  on  the  platform  or 
in  the  coaches  making  np  that  train.  The  jury  evident- 
ly credited  those  witnesses  who  testified  so  positivdy 
witii  regard  to  the  shooting  of  pistols  and  other  explo- 
sives on  the  platform,  as  well  as  to  theboiaterous  conduct 
in  the  coach,  and  believed,  where  so  many  persons  were 
aware  of  these  things,  that  the  railroad  employees  either 
knew,  or  by  the  slightest  diligence  might  have  been  in- 
formed of  them.  That  the  jury  imputed  the  wound  of 
this  boy  to  the  failure  of  those  in  control  of  the  train  to 
dischai^e  their  duty  is  evident  from  the  verdict  which 
was  rendered.  While  it  is  true  they  could  not  foresee  the 
wounding  of  the  defendant  in  error,  yet  they  should  have 
anticipated  that  drunken  ruffians  armed  with  pist<dB, 
unless  suppressed,  would  either  accidentally  or  inten- 
tionally inflict  injury  upon  their  fellow  passengers. 

We  think  there  is  abundant  evidence  to  support  the 
verdict  of  the  jury,  and  to  indicate  that  they  were  inex- 
cusably negligent  in  preserving  order.  The  principle  of 
law  controlling  in  the  case  is  that  "wherever  a  carrier,, 
through  its  agents  or  servants,  knows,  or  has  opportu- 
nity to  know,  of  threatened  injury,  or  might  have  reas- 
onably anticipated  the  happening  of  an  injury,  and  fails 
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or  neglecta  to  take  the  proper  precaution,  or  to  use 
proper  means,  to  prevent  oe  mitigate  sacb  injury,  the 
carrier  is  liable."    5  Am.  &  Eng.  Ency.  of  Lav,  p.  563. 

Thifl  rule  was  applied  in  Ferry  Gog.  v.  White,  99  Tenn., 
256,  41  g.  W.,  583.  In  that  case  the  court  quoted  and 
approved  a  clause  from  the  charge  of  Shipman,  J.,  givea 
to  the  jury  in  a  suit  inToIving  the  liability  of  a  steamer 
and  its  owners  for  an  injury  sustained  by  one  paasengo: 
fnun  the  violence  of  a  fellow  passenger.  This  clause  was 
aa  foUowa :  "The  defendants  were  bound  to  exerciae  the 
utmost  vigilance  and  care  in  maintaining  order  and 
guarding  the  passengers  against  violence,  from  whatever  I 

source  arising,  which  might  be  reasonably  anticipated,  | 

or  naturally  be  expected  to  occur,  in  view  of  all  the  cir- 
cumstances, and  of  the  number  and  character  of  per- 
sons On  board." 

Public  pcdicy  requires  the  strict  enftHTement  of  this 
rule.     No  relaxation  of  it  should  be  indulged  by  the  i 

courts.  The  comfort  and  safety  of  passengers  who  com- 
mit themselves  t«  a  carrier  depend  upon  it.  The  facts 
of  the  present  case  eminently  call  for  Its  applicatiWL  - 

We  are  satisfied  no  error  was  oHumitted  by  the  trial  i 

judge  in  his  charge,  embodying  as  it  did  this  rale  of 
liability,  and  his  judgment  is  tha%fore  affirmed  witli 

COBti. 
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Trust  Co.  T.  Speed. 


Memphis  Teust  Company  v.  R.  A.  Speed^  Clerk. 
{Jackson.    April  Term,  1905.) 

L     COU.ATBBAI1  IHHBBITAiraX  AND  SUOOESSION  TAX. 

Froporly  taken  In  kind  by  a  widow  in  p^mont  of  m,  beaneat  of 
ono-haU  of  the  reeldne  of  the  estate  is  not  subject  to,  when. 

Where  a  nonresident  devised  and  bequeathed  one  half  of  the  res- 
idue of  his  estate  to  bis  wife,  and  died  the  owner  of  personal 
property  In  this  State,  which  was  a  part  of  the  residue  of  bis 
estate,  a  portion  of  whlc^  she  elected  to  take  at  a  fair  valuation 
as  compared  with  the  balance  of  the  reelduarr  estate  wherever 
sltnated,  and  the  executor  transferred  It  to  her  in  kind,  In  pay- 
ment and  satisfaction  of  her  one-half  Interest  in  the  residuary 
estate,  such  property  so  taken  by  the  widow  Up  not  subject  to 
Uie  collateral  Inheritance  and  saccesslon  tax. 

Code  cited  and  construed:     Sees.  724,  735. 

Acts  cited  and  construed:  1S93,  ch.  174,  sees.  1,  10;  1893,  ch.  89, 
sec.  7. 

Code  cited  and  construed:    Bees.  724,  735  (S). 
S.    SAME.    Olear  or  net  value  of  share  of  estate  after  dedncUon  of 
debts,  etc.,  subject  to. 

Debts  owed  by  the  decedent  must  be  deducted  from  the  agKregate 
value  of  the  estate  before  It  can  be  ascertained  what  amount  la 
subject  to  the  collateral  Inheritance  and  succession  tax;  for 
the  tax  shall  be  levied  on  the  clear  value  of  the  estate  so  pass- 
ing, and  It  is  tbe  net  value  of  the  share  of  the  estate  Inherited 
by  or  willed  to  the  collateral  kindred  that  Is  subject  to  tAe  tax. 
iFott,  p.  691.) 

Acts  cited  and  construed:  1893,  ch.  89,  sec.  7;  1S93,  ch.  174,  sec 
1. 

Cases  cited  and  approved:  Callahan  v.  Woodbrldge,  171  Mass., 
596;  In  re  King,  172  N.  T.,  616. 
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8.  SAU.  Sftme.  Bat  TannowM  dabta  <d  a  nonnsidait  taatator 
will  not  be  d«daot«d  from  Tnimiwinn  KiMts  mbject  to,  wImb. 
.But  Tennessee  debts  paid  b7  the  executor  before  tbe  Institution 
of  tax  proceedings  and  not  sbown  to  bare  been  paid  out  of  tbe 
Tranessee  assets  cannot  be  deducted  from  tbe  Teoneeaee  m- 
BOts  passing  to  collateral  kindred  under  tbe  will  of  a  noorest- 
dent  and  subject  to  tbe  collateral  Inberitanee  and  succession 
tax.    Wott,  9p-  691.  693-> 


FROM  SHELBT. 


Appeal  from  tbe  Circuit  Court  of   Shelby   County. 
—J.  P.  YODHQ,  Jndge. 

S.  J.  BhephebDj  for  Trust  Company. 

Atiobnuy-Obneral   Gates,   W.    P.    Eldeidqb.    and 
G.  P.  Smith,  for  Speed.  j 

Mb.  JusncB  M'Aliste'b  delivered  the  opinion  of  the 
Court. 

The  question  presented  for  determination  npon  this  ( 

record  is  whether  f20,000  of  stock  in  the  Bank  of  Com- 
merce is  subject  to  a  collateral  inheritance  tax.  It  ap- 
pears that  Bern  Price  died  domiciled  in  the  State  of  Mis- 
sissippi, and  left  an  estate  in  Tennessee  appraised  at  the 
Talue  of  f34,000.  Tbe  deceased  left  a  last  will  and  tes- 
tament, of  which  the  Memphis  Trust  Company  waa  duly 
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appointed  executor  by  the  chancery  court  of  Mis- 
sissippi, and  ancillary  letters  testamentary  haye 
been  granted  to  it  by  the  probate  court  of  Shelby  coanty, 
Tennessee.  It  is  averred  that  such  ancillary  lettera  test- 
amentary were  only  granted  to  said  tmst  cwnpany  few 
the  purpose  of  enabling  it  to  collect  and  secure  posses- 
sion of  certain  assets,  and  also  to  enable  it  to  pay  off  and 
discharge  certain  debts  which  were  due  and  owing  in  the 
State  of  Tennessee.  The  will  provides  as  follows ;  "I 
give  and  bequeath  and  devise  to  my  beloved  wife^  Mary 
D.  Price,  my  home  place  consisting  of  105  acres,  more  or 
less  with  all  improvements  thereon  situated  in  the  town 
of  Oxford,  Mississippi,  and  on  the  west  side  of  North 
street  in  said  town.  I  alsa  give  to  my  wife  all  of  the 
hoosehold  furniture  in  said  house,  my  carriage  and  hear- 
ses and  such  of  my  milk  cows  as  she  may  desire  for  her 
private  use.  I  also  give  and  devise  to  my  wife,  Mary  D. 
Price,  the  tract  of  land  containing  40  acres  more  or  less 
and  situated  on  the  north  side  of  the  town  cemetery  in 
Oxford,  Mississippi.  I  further  give,  bequeath  and  devise 
to  my  wif^  Mary  D.  Price,  one  half  of  all  the  residue 
of  my  estate  whether  real  or  personal  or  mixed  and 
wherever  located  and  I  request  and  desire  her  to  entrust 
to  the  Memphis  Trust  Company  that  portion  of  my  es- 
tate given  to  her  except,"  etc. 

The  trust  company,  in  its  answer,  states  that  in  the 
division  of  the  estate  of  the  late  Bern  Price  his  stock  in 
the  National  Bank  of  Commerce  embraced  in  the  ap- 
praisement was  selected  by  and  set  apart  to  Mrs.  Mary 
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D.  Price,  widow  of  testator,  as  a  part  and  portion  of  one- 
half  of  his  estate  to  which  she  was  entitled  under  the 
terms  of  his  will.  Defendant  further  avers  that  Mary 
D.  Price  had  the  right  to  select  and  insist  upon  the 
shares  of  stock  in  the  National  Bank  of  Commerce  as  a 
part  and  portion  of  her  o/ie-half  interest  in  the  estate  of 
her  deceased  husband,  and  that  this  respondent,  as  ez- 
ecntOT,  had  no  right  to  object  to  hep  selection  of  said 
stock,  provided  only  it  was  taken  at  a  fair  valuation,, 
which  was  actually  done. 

Respondent  therefore  avers  that,  inasmuch  as  the 
shares  of  stock  in  the  National  Bank  of  Commerce  were 
never  held  in  any  way  by  the  collateral  relatives  of  tes- 
tator, it  is  not  responsible  or  liable  for  any  collateral  in- 
heritance tax  thereon.  Respondent  further  stated  that 
said  stock  in  the  National  Bank  of  Commerce  was  set 
apart  for  said  Mary  D.  Price  in  kind,  and  so  transferred 
to  her. 

Respondent  further  avers  that  at  the  time  of  the  death 
of  Bem  Price,  he  was  indebted  to  the  National  Bank  of 
Commerce,  which  is  a  Tennessee  corporation,  in  the  sum 
of  (7,539,  and  also  owed  to  said  National  Bank  of  Com- 
merce an  additional  sum  of  f5,000,  thus  making  a  total 
indebtedness  of  said  Bem  Price  in  the  State  of  Tennessee 
of  the  sum  of  f  12,539. 

Respondent  further  avers  that  it  is  its  duty  to  set  off 
and  charge  against  the  value  of  stock  in  the  Memphis 
Trust  Company  the  indebtedness  of  said  Bem  Price  due 
to  Tennessee  creditors,  inasmuch  as  this  stock  consti- 
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tutes  a  fund  peculiarly  and  especially  liable  therefor. 
ReBpondent  therefore  arers  that  after  the  allotment  to 
Mrs.  Mary  D.  Price,  widow  of  testator,  of  the  stock  in 
the  National  Bank  ot  Commerce^  which  she  selected  in 
kind,  as  she  had  a  right  to  do,  and  after  charging  against 
the  stock  in  the  Memphis  Trust  Company  the  amount  of 
the  indebtedness  due  to  the  estate  of  Bern  Price,  no  per- 
sonal assets  or  assets  of  any  kind  r^nain  in  the  State  of 
Tennessee  subject  to  a  collateral  inheritance  tax  or 
other  tax  of  any  kind.  It  appears  from  the  re- 
cord that  Qilmer  P.  Smith  was  appointed  by  B. 
A.  Speed,  county  court  clerk^  to  appraise  the  es- 
tate of  Bern  Price,  deceased,  situated  in  Shelby 
county,  Tennessee,  which  was  or  might  be  liable 
to  taxation  under  the  collat^al  inheritance  tax  law. 
The  appraiser  found  that  at  the  time  of  testator's  death 
he  was  the  owner  of  one  hundred  shares  of  stock,  par 
value^  of  the  Memphis  Trust  Company,  and  also  owned 
one  hundred  shares  of  stock  in  the  National  Bank  of 
Commerce,  also  at  par  ralue.  The  value  of  all  this  stock 
was  assessed  by  the  appraiser  at  f34,0O0.  The  appraiser 
was  asked  the  following  question:  "Question  4.  In 
answer  to  question  2  you  say  that  the  Tennessee  proper- 
ty of  this  estate  amounted  to  |34,000,  and  in  answer  to 
question  3  you  say  you  only  appraised  for  taxation 
117,000  or  rather  you  only  found  $17,000  subject  to  tajc- 
atJon.  Explain  why  you  only  found  this  amount  sub- 
ject to  taxation,  and  not  the  whole  $34,000.  Ans.  The 
$34,000  referred  to  in  questioD  2  was  the  total  valuation 
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of  the  Tennessee  property  belonging  to  th^s  estate,  and 
by  the  terms  of  the  will  of  Bern  Price  one-half  of  tius 
property  went  to  his  wife,  namely  fl7,000.  Under  the 
collateral  inheritance  tax  law  any  property  left  to  or  in- 
herited by  the  wife  of  the  deceased  from  the  deceased's 
estate  is  not  subject  to  collateral  inh^tance  tax.  Now, 
by  the  will  of  Bem  Price,  one-half  his  property  went  to 
his  wife,  and  he  did  not  designate  any  particular  parts 
of  the  property  to  go  to  her,"  and  as  he  gave  no  dection 
of  the  kind  she  was  to  have,  I  assume  sh^  of  coarse^  took 
one-half  of  this  $31,000  worth  in  Tennessee  property; 
consequently  oalj  the  half  left  to  collaterals  was  subject 
to  taxation,  and  I  therefc^e  only  appraised  half  for  tax- 
ation, and  so  reported." 

The  circuit  judge,  who  heard  the  cause  wlthcwit  the  In- 
tervention of  a  jury,  found  that  Bem  Price,  resident  of 
the  State  of  Mississippi,  died,  leaving  an  estate  in  Ten- 
nessee, which,  from  report  of  appraiser,  appeared  to  be  of 
value  of  134,000,  "and  it  appearing  that  under  the  will 
of  said  Bem  Price  one-half  of  his  entire  estate  (exclnaive 
of  specific  bequests  and  l^acies  to  his  wife)  was  devised 
and  bequeathed  to  his  wife,  Mary  I>.  Price,  and  ihe 
other  one-half  to  said  collateral  relatives  and  strangers 
in  blood  mentioned  in  said  will,  it  is  therefore  adjudged 
by  the  court  that  said  estate  pay  a  collateral  inheritance 
tax  of  live  per  cent  on  one-half  of  the  valuation  of  said 
estate,  or  f  17,000,  amounting  to  the  sum  of  fS60,  tog^^- 
er  with  fee  of  ?127.50  to  W.  B.  Eldridge,  attorn^  for 
R.  A.  Speed,  together  with  the  costs  of  this  causa"  The 
■court  declined  to  allow  exemption  of  $12,739  on  the 


« Gates]  APBIL  TBBM,  1905.  683 

TniBt  Co.  T.  Speed. 

■debts  due  by  tiie  estate  of  Bern  Price  in  the  State  of  Ten- 
nessee, though  the  court  recites  the  fact  that  such  debts 
existed  and  were  Tennessee  debts.  The  court  further 
fonnd  that  the  setting  apart  to  Mary  D.  Price,  wife  of 
testator,  of  the  stock  in  the  Bant  of  Commerce,  did  not 
exempt  said  stock,  or  any  part  thereof,  from  liability  tor 
the  collateral  inheritance  tax.  The  Memphis  Trust 
Company,  as  executor,  appealed  from  this  decree,  and 
has  assigned  t^e  following  errors :  (1)  The  court  erred 
in  estimating  the  stock  in  the  National  Bank  of  Com- 
merce which  had  been  set  apart  to  Mrs.  Mary  D.  Price, 
widow  of  testator,  as  a  basis  upon  which  collateral  in- 
beritaoce  tax,  or  any  part  thereof,  could  be  assessed. 
<3)  The  court  erred  in  refusing  to  consider  tJie  in- 
debtedness of  f  12,539,  due  by  Bern  Price  to  Tennessee 
creditors  in  estimating  the  collateral  inheritance  tai 
due  on  his  estate  or  any  part  thereof. 

In  support  of  the  first  assignment  ot  error  counsel 
f<^  the  Memphis  Trust  Company  propounds  tiie  proposi- 
tion that  there  can  be  no  claim  for  coUaterallnheritaace 
tax  upon  the  stock  in  the  Bank  of  Commerce,  because 
that  has  been  selected  by,  and  has  become  the  property 
of,  the  widow,  and  under  the  provision  of  the  collateral 
inheritance  tax  law  of  1893  property  inherited  by  or  be- 
ijueathed  to  the  widow  is  exempt. 

It  is  nndonbtedly  true  that  under  the  Act  of  1893  prop- 
erty passing  to  the  widow  from  the  testator  is  not  sub- 
ject to  collateral  inheritance  tax,  for  the  plain  reason 
that  the  widow  is  exempt  from  its  proTiaions.    Bat  the 
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contention  ia  that  the  widow  had  no  right  to  elect  nuder 
the  will  and  its  codicils  to  take  any  particular  portion 
of  decedent's  property  after  the  payment  of  specific  leg- 
acies and  deyises.  As  already  seen,  testator  made  epe- 
cific  bequests  to  his  wife,  and  then  a  general  bequest 
of  one-half  of  the  residaary  property.  The  argument 
is  that,  if  the  testator  had  intended  that  his  widow- 
should  have  the  right  to  make  selection  of  one-half  of  tJie 
remainder  of  his  property,  he  would  have  so  directed' 
in  his  will.  This  intention,  it  is  claimed,  is  excluded 
by  the  specific  bequests  and  the  general  bequest  of  one- 
half  of  the  remainder  of  the  estate  It  is  furtitier  in- 
sisted that  the  fact  that  the  execntor  permitted  the 
widow  to  take  the  National  Bank  of  Commerce  stock  as 
her  share  of  the  residuary  estate  did  not  bind  the  estate,, 
nor  relieve  the  executor  of  the  payment  of  collateral  in- 
heritance tax  on  this  stock.  The  ailment  seems  to  be 
based  upon  the  following  language  in  the  Act  of  1893, 
namely :  "And  all  owners  of  such  estates  and  all  esecn- 
tors  and  administrators,  and  their  sureties,  shall  only 
be  dischai^:ed  from  liability  for  the  amonnt  of  such  taxes 
and  duty,  the  settlement  of  which  they  may  be  charged 
with  by  having  paid  the  same  over  for  the  use  of  theState 
as  hereinafter  directed.."  Shannon's  Code,  section  724; 
section  1,  c.  174,  p.  347,  Acts  1893.  Counsel  then  citea 
section  10,  c.  174,  p.  350,  Act  1893,  which  provides  as  fol- 
lows :  "Whenever  any  fordgn  execntor  ot  administra- 
tor or  trustee  shall  assign  of  transfer  any  stock,  or  loana 
in  this  State  standing  in  tiie  name  of  decedent,  such  tax 
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shall  be  paid,  on  transfer  thereof,  to  the  clerk  of  the 
county  court  where  such  transfer  is  made;  otherwise  the 
cerporation  or  perscm  permitting  such  transfer  ehaHl  be- 
come liable  to  pay  such  tax."  Shannon's  Code,  secti<m 
736.  It  is  therefore  the  contention  of  the  State  that,  as 
Bern  Price  left  propertjr  in  the  State  of  Tennessee,  con- 
sisting of  one  hundred  shares  of  stock  in  the  National 
Bank  of  Ocunmerc^  and  one  hundred  shares  of  stock  in 
the  Memphis  Trust  Company,  it  was  the  duty  of  the  ex- 
ecutor, when  the  National  Bank  of  Commerce  stock  was 
turned  over  to  Mrs.  Mary  D.  Price,  widow,  to  pay  to  the 
county  court  clerk  collateral  inheritance  tax  based  up- 
on the  value  of  one-half  of  said  stock,  as  under  the  will 
only  one-half  of  said  stock  could  go  to  the  widow,  and 
this  property  was  clearly  divisible  in  kind.  It  is  further 
ai^ed  that  the  widow  could  make  no  selection  of  prop- 
■erty  she  wished  to  take,  nor  could  the  executor  assent  to 
allotment  of  such  specific  property  so  chosen.  Act  1893, 
p.  347,  c.  174,  section  1,  and  Act  1893,  p.  146,  c.  89,  sec- 
tion 7,  provides  as  follows :  "All  estates — reaJ,  personal 
and  mixed,  of  every  kind  whatsoever,  situated  within  this 
State,  whether  the  person  or  persons  dying  seized  there- 
of be  domiciled  within  or  out  of  this  State,  passing  from 
any  person  who  may  die  seized  or  possessed  of  such  es- 
tates, dther  by  will  or  under  the  intestate  laws  of  this 
State,  or  any  part  of  such  estate  or  estates  or  interest 
therein  transfored  by  deed,  grant,  bargain,  gift  or  sale, 
made  in  contemplation  of  death,  or  intended  to  take  ef- 
fect in  possesion  or  mjoyment  after  the  death  of  the 
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grantor  or  bargainor  to  any  person  or  persons,  or  to 
bodies  corporate  or  politic,  in  tmst  or  otherwiae,  other 
than  to  or  for  the  use  of  the  father,  motiier,  brother,  sla- 
ter, the  wife  or  widow  of  a  stm,  or  hnsband  of  a  daogh- 
ter,  CT  any  child  or  children  adopted  as  Bueh  in  conform- 
ity with  the  laws  of  the  State  of  Tennessee,  husband, 
wife,  childr^  and  lineal  deBCendants  bcvn  in  lawfol 
wedlock  of  the  person  dying  seized  and  poraessed  there- 
of, shall  be  subject  to  a  dnt^  or  tax  of  fire  dollara  on 
erery  hundred  dollars  of  the  clear  valae  of  such  estate 
or  estates  so  passing,  and  at  and  after  the  same  rate  for 
any  less  amount,  to  be  paid  to  the  use  of  the  State,"  etc.. 
So  it  is  very  clear,  and  counsel  concede  the  proposition, 
that  no  prc^terty  passing  to  tlie  widow  under  the  pro- 
vinons  of  tUs  act  is  subject  to  the  payment  of  collateral 
inheritance  tax;  but  the  main  contention  of  counsel  for 
the  State  is  that  under  the  recriduary  clause  of  this  wiU 
the  wife  has  no  right  to  make  a  selecti<wi  of  specific  prop- 
erty  left  in  the  residuary  estate.  This  question  arose  in 
tbe  MaUer  of  James,  144  N.  T.,  6,  38  N.  E.,  961.  In  that 
case  the  question  arose  on  a  construction  of  the  collater- 
al inh^tance  tax  law  of  New  York,  which  ia  substan- 
tially similar  to  the  Tennessee  Act  of  1893.  The  facta 
were  that  at  the  time  of  his  deatli  in  Africa  testator  was 
a  citizen  of  the  Kingdom  of  Oreat  Britain,  and  was  Aom- 
Iciled  th»>e.  By  his  last  will,  whidi  he  had  made  at  the 
place  of  his  domicile,  he  disposed  of  a  very  lar^  estate; 
He  left  property  in  Oreat  Britain,  which  was  valned  at 
$447,680,  and  property  in  this  country,  which  was  val- 
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ned  at  12,303,472.53.  He  gave  l^acies  to  collateral  rel- 
atiTeB  and  charitieH,  which  in  the  aggregate  amounted 
to  f236,810.  The  residne  of  his  estate  was  giren  to  his 
execntors,  opon  trust  tor  the  benefit  of  his  two  brothers. 
The  charitable  beqaests  were  to  foreign  corporations, 
and  persons  to  whom  legacies  were  given  were  residents 
of  Great  Britain,  with  the  exception  of  two,  who  resided 
in  this  country.  He  left  no  debts  ha«.  His  will  was 
pForen  in  England  In  Jnne,  1890,  and  afterwards,  as  a 
result  of  an  action  brought  in  the  courts  of  this  State 
(New  York)  by  the  executors,  was  established  h«:e,  and 
letters  testamentary  were  issned  thereon  to  John  Arthur 
Jones,  one  of  the  executors  named,  and  also  a  residmt  of 
Great  Britain.  He  applied  to  the  surrogate  of  the  coun- 
ty of  New  York  for  the  appointment  of  an  appraiser  for 
the  purpose  of  appraisement  under  the  laws  of  this  State 
imposing  a  tax  upon  gifts,  l^acies,  and  collateral  inher- 
itances. It  appeared  that  by  the  will  the  l^acies  wctc- 
to  be  paid  within  tJiree  months  of  testate's  death  free 
of  duty ;  that  a  portion  of  the  amount  given  as  legacies 
had  already  been  paid  in  Great  Britain  out  of  the  estate 
there,  together  with  the  duUea  imposed  on  legacies  by 
the  law  of  that  connixy,  and  that  the  property  in  this 
country  contisted,  among  other  things,  in  stocks  and 
bonds  of  corporations  of  this  and  other  States,  which  se- 
curities were  deposited  in  this  State  at  the  time  of  tes- 
tator's death. 

On  these  facts  the  court  of  appeals  of  New  Yoric,  in 
tiie  midst  of  its  opioion,  said :    "In  the  present  case  the 
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property  which  testator  died  poasessed  of  in  Great  Bri1> 
ain  is  largely  in  excess  of  the  amount  given  by  him  in 
legacies.  Some  portion  of  that  has  already  been  paid 
from  the  English  estate,  and  the  executor  haa  declared 
his  determination  of  appropriating  that  part  of  testa- 
tor's property  to  their  payment,  so  that  the  American 
'estate  shall  constitute  the  residuary  estate  disposed  of 
by  the  will  in  favor  of  the  testator's  brothers.  THiis  he 
may  rightly  do,  and  thus  save  the  estate  from  the  pay- 
ment of  the  succession  taxes  imposed  by  our  laws.  The 
fact  of  sach  an  appropriation  will,  of  course,  appear  up- 
on his  accounting.  If  the  executor  determines  to  pay 
the  legacies  from  the  English  estate,  the  American  es- 
tate is  thereby  freed  from  the  burden  of  the  special 
taxes,  the  imposition  of  which  depends  upon  the  fact  of 
-a  successicm  by  the  legatee  to  some  propwty  which  is 
within  the  State.  If  the  American  estate  is  appropriated 
to  persons  who  are  within  the  exempted  degrees  of  re- 
lationship to  testator,  the  right  to  claim  the  tax  from  ex- 
ecutor is  gone.  It  does  not  lie  with  the  officers  of  the 
State  to  say  in  such  a  case  which  part  of  testator's  prop- 
erty shall  be  appropriated  to  the  payment  of  the  legacies. 
The  law  is  not  arbitrary  in  its  application.  It  is  simply 
absolute  in  its  requiremeDts,  when  the  precise  case  arises 
which  it  was  framed  to  meet;  and  where,  as  here,  the 
case  IB  not  presented  of  an  apprt^riation  of  any  part  of 
the  American  estate  in  payment  of  legacies  to  foreign 
legatees,  this  special  tax  law  can  not  and  should  not  a^ 
ply." 
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It  will  be  seen  from  the  excerpt  of  ttie  opinion  that  tbe 
New  York  case  bears  a  striking  analc^y  in  B(»ne  of  its 
essential  features  to  the  case  now  under  considran.tion. 
The  reasoning  of  the  court  commends  itself  to  oar  jnAg- 
ment,  and  without  further  daboration  we  hold  that  the 
executor  of  the  estate  of  Bem  Price  had  a  right,  upon  the 
election  of  the  widow,  to  transfer  to  her  the  8to(±  in  the 
Kataonal  Bank  of  Commerce  in  payment  of  her  one-half 
interest  in  the  residuary  estate;  provided,  of  course,  it 
was  taken  at  a  fair  valuation  as  compared  with  the  bal- 
ance of  the  residuary  estate  wherever  sitaated.  The 
stock  in  the  Memphis  Trust  Company,  amounting  to 
fl4,000,  which,  under  the  will,  goes  to  collateral  kindred 
and  strangers  in  blood,  is  clearly  subject  to  the  tax. 

The  second  assignment  is  that  the  court  ediould  have 
allowed,  as  against  any  collateral  tax  imiKMed  on  the 
stock  in  the  Memphis  Trust  Company,  and  valued  by 
the  appraiser  at  {1^,000,  the  indebtedness  of  (12,539  dae 
creditors  in  the  State  of  Tennessee.  It  is  wdl  to  under- 
stand in  the  first  place  whether  there  are  any  debte, 
outstanding  in  this  State  which  are  due  from  the  estate 
of  Bem  Price,  and  the  character  of  that  indebtedness. 
We  find  this  matter  explained  in  the  depomtico  of  Mr. 
John  H.  Watkins,  vice  president  of  the  Memphis  Trust 
Company,  as  follows:  "Q.  State  what  debts,  if  any, 
were  due  by  the  estate  of  Bem  Price  to  creditors  in  the 
State  of  Tennessee.  Ans.  At  the  time  of  the  death  of 
Bem  Price  he  was  indebted  to  the  National  Bank  of 
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CJommerce  in  the  «am  of  abont  |7,539.  He  also  owed  the 
National  Bank  ot  Commerce  the  som  of  (5,000.  This 
last  item  was  two-thirds  of  a  deht  of  f  7,500  dne  b;  the 
firm  of  Price  &  Price,  of  which  he  was  a  member,  and 
in  which  he  had  an  interest  of  two-thirds,  bdng  re^on- 
sible,  of  course  for  two-thirds  of  its  debta  These  debts 
have  been  paid  off,  and  the  estate  of  Bern  Price  now 
owes  no  debts  to  creditors  in  Tennessee."  Again,  the 
witness  was  asked :  *'Did  the  general  estate  of  Price 
pay  the  firm  debts,  or  were  they  paid  out  of  his  individn- 
al  estate?  Ans.  The  Arm  of  Price  &  Price  was  aolvent, 
and  it  paid  the  indebtedness  of  f7,500  to  t^e  Bank  of 
Oommerc^  of  which  amount  |5,000  was  owed  by  Bern 
Price.  The  individual  estate  of  Bern  Price  did  not  pay 
this  r,600." 

Again,  the  witness  was  asked:  "What  relationship 
did  this  Tennessee  debt  of  fl2,539.00  bear  to  his  entire 
indebtedness?  Ans.  About  fifty  per  cent  Q.  For  this 
debt  did  the  Bank  of  Commerce  have  any  security?  If 
.  so>  what  was  it?  Was  it  exliausted  before  other  proper- 
ty was  used  in  paying  these  two  debts?  Ans.  The  in- 
debtedness of  Price  &  Price  to  the  Bank  of  Commerce^ 
amounting  to  f7,500,  was  secured  to  the  Bank  of  Com- 
merce by  eighty  shares  of  stock  in  the  Bank  of  Oxford^ 
belonging  to  Ban  Price,  which  was  deposited  as  collater- 
al. None  of  this  security  was  nsed  or  exhausted  in  pay- 
ing the  debt" 

Again,  this  witness  was  asked:  *'What  per  cent  or 
part  of  this  whole  estate  were  the  Bank  of  Conun«t%' 
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Stock  and  the  Memphis   Trust   Cwnpany  Btock?    Ana. 
Twelve  and  one-half  per  cent,  or  onfreighth." 

It  may  be  conceded  as  sonnd  law  that  debts  must  be 
deducted  trom  the  aggregate  value  of  the  estate  before 
it  can  be  ascertained  what  amount  is  subject  to  the  in- 
heritance tax.  Callahan  v.  Woodbridge,  171  Mass.,  595, 
51  N.  E.,  176;  Matter  of  King,  172  N.  Y.,  616,  64  N.  E., 
1122.  The  Toinessee  Act  of  1893,  already  quoted  supra, 
provides  that  the  tax  shall  be  levied  on  the  clear  value 
of  the  estate  so  passing. 

It  is  the  net  value  of  the  share  of  the  estate  inherited 
by  or  devised  to  the  collateral  kindred  that  is  subject  to 
the  tax.  In  the  present  case  one  of  the  debts  due  Tennes- 
see creditors  was  an  individual  debt  of  the  testator,  and 
t^e  other  an  indebtedness  of  a  partnership  wherein  he 
owned  a  two-thirds  interest  Both  debts  have  been  paid, 
and  were  paid  before  the  institution  of  the  tax  proceed- 
ings herein.  It  does  not  appear  that  the  individual  debt 
was  discharged  with  Tennessee  assets,  and  we  have  no 
concern  with  the  partnership  debt,  since  that  was  dis- 
charged with  firm  assets.  We  infer  that  the  individnal 
indebtedness  of  Bern  Price  to  the  National  Bank  of  Com- 
merce for  f7,539  was  paid  with  Mississippi  assets,  since 
the  appraiser  found  that  the  entire  value  of  the  estate 
in  Tennessee  was  f34,000,  and  that  amount  still  remain- 
ed intact  for  distribution  when  the  appraisement  was 
made. 

In  addition  to  this,  if  the  executor  sought  to  deduct 
debts  due  Tennessee  creditors  from  the  shares  of  the  e»- 
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tate  passing  to  the  collateral  kindred,  it  was  incnmbent 
on  it  to  show  they  were  dischai^ed  with  T&memee  as- 
sets. This  fact  does  not  appear  in  the  record.  We  con<W 
with  the  circuit  Judge  in  disallowing  these  dxbis  as 
credits  on  the  stock  of  the  Memphis  Trust  Company  ap- 
jM'aified  for  taxation  at  f  14,000.  We  nonconcur  with  the 
circuit  judge  in  his  holding  that  the  setting  apart  of  the 
stock  in  the  Bank  of  Commerce  to  the  widow  did  not  ex- 
empt said  stock,  or  any'  part  thereof,  from  liabilil^  tor 
title  c<^lateral  inheritance  tax.  We  hold  that  the  pert  ot 
said  stock  so  set  apart  to  the  widow  is  ex^npt  from  said 
tax.  We  think  the  fee  allowed  the  attorney  for  the  coun- 
ty court  clerk  was  altogefther  proper  and  reasonable. 

F<v  the  reasons  stated  herein,  the  judgmrat  of  the  cir- 
cuit court  is  affirmed. 
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Fbasb  &  DwTEB  V.  State  National  Bank.* 
{Jackaon.    April  Term,  1905.) 

1.     BAVK  OHBOK.    Paymmt  autj  b«  itoppod  by  dnvw  Itafore 


Tbe  drawer  of  a  check  In  the  ueual  form  upon  hie  general  account 
vlth  a  bank,  Ann,  or  otJier  person,  before  It  1b  accepted,  ex- 
preaslr  or  hy  Implication,  maj  revoke  It,  and  forbid  Ita  paymmt, 
and  onr  snbBoquenC  payment  by  the  bank  la  made  at  Its  peril. 
(Pott,  tv-  6S1-698.) 

Acta  dted  and  conatrned:  Negotiable  InBtnunents  Law,  Acta 
1899,  ch.  94,  sec.  1S9. 

Cases  cited  and  approved:  Imboden  t.  Perrle,  13  Lea,  50E;  Pickle 
T.  Unse,  S8  Tonn.,  38G;  Akin  v.  Jones,  93  Tenn.,  3G6;  Attorney- 
Oeneral  v.  Insurance  Co.,  71  N.  T.,  325;  Lunt  t.  Bank,  49  Barb., 
211;  Bank  t.  Bank,  IIS  Pa.,  313;  Kahn  t.  Walton,  4S  Ohio  St, 
20e;  Mining  Co.  t.  Brown,  124  XT.  S.,  391;  Railroad  t.  Johnston, 
133  V.  a.,  674;  Bank  T.  Tardier,  165  TT.  S.,  634;  Schneider  t. 
Bank,  1  Daly  (N.  T.>,  501;  O'Cwinor  v.  Bank.  124  N.  Y.,  88!; 
Randolph  T.  Allen,  19  C.  C.  A.,  3GB;  State  v.  Bank,  49  La.  Ann., 
1078;  House  t.  Kountze,  17  Tex.  CIt.  App.,  406;  Sunderlln  t. 
Bank,  116  Mich.,  284. 

9.  BAHX.  Sra^rer  is  precluded  from  stopping  payment  where  ft 
was  the  intention  to  assiffn  the  specific  fond,  when. 

Tibere  are  cases  In  which  this  general  rule,  stated  In  the  foregoing 
headnote,  does  not  apply,  but  it  must  be  clearly  shown  In  such 
cases  that  it  waa  the  intention  of  the  parties  to  assign  all,  or 
part,  of  the  specific  fund  on  deposit   (Fast,  p.  698.) 

Case  cited  and  approved:    Bank  v.  Yardley,  165  V.  S.,  634. 

■  As  to  right  to  stop  payment  of  check,  see  note  to  Canterbury 
r.  Bank  (tf  Sparta  <WIs.),  30  L.  R.  A.,  845. 
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B,  SAKE.  FftTinaiit  by  drawea  bank  ftft«r  BtoppBga  of  p^m«Bt 
ia  oot  ratillad  by  draww'a  auit  againat  pa7««,  wben. 
The  mere  InsUtntlon  of  suit  1)7  the  drawer  of  a  bank  cbeck 
agal&at  the  payee  to  racorer  the  amount  thereof  Ib  not  a  ratlli- 
caUon  of  the  act  of  the  drawee  bank  In  paying  the  check  after 
Inatructlona  to  refuse  payment,  especlallr  where  the  facta 
8tat«d  In  connection  therewith  are  not  aufflcient  to  ahow  a  ret- 
Iflcatlon  of  the  payment  ot  the  revoked  check.  {Piut,  pp.  69849D.) 


FROM  BHELBT. 


Appeal  from  the  Chancery  Coort  of  SheJby  Connty. — 
H.  F.  Hbiskbll,  Chancellor. 

Caxboll,  M'Keixab,  Bullington  &  Biggs,  tor  cnn- 
plainant. 

HuNSTOW  &  Caey,  for  defendant 

Mb.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

Complainant,  a  corporation  and  depoMtor  with  the  de- 
fendant, the  State  National  Bank,  having  a  balance  to 
its  credit  of  more  than  f5,000,  drew  a  check  thereon  July 
19,  1904,  payable  to  the  order  of  J.  W.  Dickson  &  Ca, 
for  f  600,  and  delivered  it  to  the  payee.  Three  days  later, 
^Tuly  21,  1904,  complainant  instmcted  the  defendant  to 
refuse  paym^it  of  the  check,  which  instruction  it  ig- 
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'  Dored,  and  paid  the  check  July  26,  1904,  chained  it  to 
the  Bccoant  of  the  complaiBant,  deducted  it  from  its  bal- 
ance, and  afterwards  refused  to  account  for  the  mon^ 
when  demanded. 

This  hill  is  brought  to  recover  the  proceeds  of  the 
check,  and  interest  thereon  from  the  day  when  paid. 
The  chancellor  decreed  in  favor  of  the  complainant,  and 
defmdant  has  appealed  and  assigned  errors. 

We  are  of  the  opinitm  that  there  is  no  error  in  the  de- 
cree  of  the  chancell(w.  The  drawer  of  a  check  in  the  usu- 
al form,  apon  his  gmeral  account  with  a  bank,  firm,  or 
person,  before  it  is  accepted,  expressly  or  by  implication, 
may  revoke  it  and  forbid  its  payment,  after  which  pay- 
ment, if  made,  is  at  the  peril  of  the  bank.  A  check  of 
this  kind  is  not  an  appropriation  of  any  part  of  the 
funds  .to  the  credit  of  the  drawer  with  the  bank,  and 
does  not  constitute  any  claim  or  right  of  action  against 
the  bank  until  it  is  accepted  or  certified  by  it.  The 
remedy  of  the  holder,  if  payment  is  refused,  is  against 
the  drawer.  Negotiable  Instrument  Law,  Acts 
1899,  p.  172,  c.  94,  section  189;  Imboden  v.  Perrie, 
81  Tenn.,  505;  Pickle  v.  Muse,  88  Tenn.,  385,  12 
S.  W.,  919,  7  L.  K.  A,  93,  17  Am.  St.  Rep.,  900;  Akin  v. 
Jones,  93  Tenn.,  356,  27  S.  W.,  669,  25  L.  R.  A.,  523,  42 
Am.  St  Rep.,  921. 

In  Imboden  v.  Perrie,  81  Tenn.,  505,  supra,  the  contest 
was  between  a  creditor  whose  attachment  was  levied  by 
garnishmexit  upon  the  balance  of  a  depositor  in  a  bank, 
and  the  payee  in  a  check  drawn  upon  the  bank  before 
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the  levy  of  the  attachment,  and  presented  afterwards. 
This  court  quotes  approvingly  from  Attorney-Chnerai 
T.  Continental  Life  Insurance  Co.,  71  N.  Y.,  325, 27  Am. 
Bep.,  55,  this  statement  of  the  law  concerning  the  rda- 
tions  of  banks,  their  depositors,  and  the  holders  of  unac- 
cepted checks :  "Church,  C.  J.,  said :  'hunt  v.  Bank  of 
North  America,  49  Barb.,  221,  declares  the  rale  acca- 
rately,  that  checks  dravn  in  the  <ndinary  form,  not  de- 
scribing any  particular  fund,  or  nring  any  wotAb  of 
transfer  of  the  whole  or  any  part  of  any  amount  stand- 
ing to  the  credit  of  the  drawer,  bat  containing  only  the 
usual  requests,  are  of  the  same  legal  effect  as  are  Inland 
bills  of  exchange,  and  do  not  amount  to  an  assignment 
of  the  funds  of  the  drawer  in  the  bank. 

"  'Thia  doctrine  accords  with  the  relations  between 
the  parties.  Banks  are  debtors  to  their  customers  tor 
the  amount  of  thdr  deposits.  A  chet^  is  a  request  of  the 
cust(»ner  to  pay  the  whole  or  a  portion  of  snch  indebted- 
ness to  the  bearer,  or  to  the  order  of  the  payee.  Until 
presented  and  accepted,  it  is  inchoate ;  it  vests  no  title  or 
interest,  legal  or  equitable,  in  tlie  payee,  to  the  fund. 
Before  acceptance,  the  drawcsr  may  withdraw  his  depos- 
it; the  bank  owes  no  duty  to  the  holder  of  a  check  until 
it  is  presented  for  payment' " 

The  facts  of  the  case  of  German  National  Bank  v. 
Farmers'  Dep.  National  Bank,  118  Pa.,  313, 12  Atl.,  305, 
were  similar  to  tiiose  in  the  case  of  Imboden  v.  Perrie, 
It  is  there  said : 

"I  presume  no  one  at  this  day  questions  tlie  right  of 
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the  drawer  of  a  check  to  stop  the  payment  thereof.  This 
ia  nsnallj  drnie  by  notice  to  the  bank  on  which  the  check 
ia  drawn.  If  the  bank  pay  after  snch  notice,  it  does  so 
at  its  peril.  The  holder  of  a  check  has  no  remedy 
against  the  bank  upon  which  a  check  is  drawn  for  its  re- 
fosal  to  pay  it.    He  mnst  look  to  the  drawer." 

In  the  case  of  Kahn  T.  Walton,  46  Ohio  8t,  205,  20  N. 
E.,  203,  involving  this  direct  question,  it  is  said : 

"A  check,  being  simply  a  written  ord^  of  a  depositor 
to  his  bankar  to  make  a  certain  payment  out  of  his 
fondsy  is  executory,  and,  of  course,  revocable  at  any  tame 
before  the  bank  has  paid  it  m*  committed  itself  to  its 
payment  .  .  .  The  bank  is  the  agent  of  the  drawer. 
Its  duty  is  to  pay  his  money  as  he  directs.  It  owes  no 
duty  to  the  holder  except  nndar  the  drawer's  directions 
until  by  virtue  of  those  directions,  it  assumes  some  obli- 
gation to  the  holder;  up  to  that  time  the  latest  order 
fn»n  the  drawer  governs." 

In  the  case  of  Florence  Mining  Company  v.  BrOKn, 
Receiver,  etc.,  124  U.  S.,  391,  8  Bup.  Ct,  534,  31  L.  Ed., 
424,  M!r.  Justice  Field  says : 

"A  general  deposit  in  a  bank  is  so  much  money  to  the 
depositt^s  credit;  it  is  a  debt  to  him  by  the  bank,  pay- 
able on  demand  to  his  (urder,  not  prop^ly  capable  of 
identification  and  specific  appropriation.  A  check  up- 
on the  bank  in  the  nsual  form,  not  accepted  or  certified 
by  its  cashier  to  be  good,  does  not  constitute  a  transfer 
of  any  money  to  the  credit  of  the  hold^;  it  is  amply 
an  order  which  may  be  count^Dumded  and  payment  for- 
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bidden  by  the  draw^  at  any  time  before  it  is  actually 
cashed.  It  creates  no  Hen  on  the  money  which  the  bidd- 
er can  enforce  against  the  bank.  It  does  not  of  itself  op- 
erate as  an  equitable  aaeignment" 

Farther  cases  in  accord  with  these  are:  St.  Louit  d 
San  Francisco  Ry.  Co.  v.  John$ton,  133  IT.  8.,  674,  10 
Sup.  Ct.,  390,  33  L.  Ed.,  683;  Fourth  St.  Nat.  Bank  T. 
Yardley,  165  U.  S.,  634, 17  Sup.  Ot,  439,  41  L.  Ed.,  855; 
Schneider  v.  Bank,  1  Daly  (N.  Y.),  501;  O'Connor  T. 
Mechanicit'  Nat.  Bank,  124  N.  Y.,  332,  26  N.  E.,  816; 
Randolph  v.  Allen,  73  Fed.,  42,  19  C.  0.  A.,  353;  State 
V.  Bank  of  Commerce,  49  La.  Ann.,  1078,  22  South.,  207 ; 
House  V.  Kountze,  17  Tex,  Civ.  App.,  406,  -48  S.  W.,  561 ; 
Sunderlin  v,  Meaooata  County  Saving  Bank,  116  Mich., 
284,  74  N.  W.,  478. 

There  are  cases  in  which  this  general  rule  does  not 
apply,  but  the  fact  must  clearly  show  that  it  was  the  fn- 
tenUon  of  the  parties  to  assign  all  or  part  of  tiie  spe- 
cific fund  on  deposit  Fourth  Street  Nat.  Bank  v.  Yard- 
ley,  165  U.  S.,  634, 17  Sup.  Ct,  439,  41  L.  Ed.,  855. 

The  insistence  of  the  defendant  is  that  the  check  was 
countermanded  by  complainant  not  for  its  own  benefit, 
but  for  that  of  the  payee,  that  before  payment  was  tor- 
bidden  the  check  had  passed  into  the  hands  of  a  bona 
fide  holder  for  value  and  without  notice  and  tbat  the 
bank,  having  paid  it,  is  in  equity  a  purchaser,  and  has 
the  right  to  set  it  off  against  the  claim  of  complainant; 
and,  further,  that  complainant  ratified  the  payment  of 
the  check  after  it  was  done  by  bringing  suit  against  the 
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payeei^  J.  W.  Dickaon  &  Co.,  to  recover  the  sum  for 
which  it  was  drawn,  and  int^^st 

We  can  see  no  force  in  the  first  ingisteace  but  it  is 
not  necessary  to  pass  upon  it,  as  there  is  no  proof  to  sus- 
tain it 

It  is  true  that  a  check  payable  to  order  is  a  negotiable 
instrament,  and,  in  the  hands  of  an  indorsee  for  value 
and  without  notice,  it  is  a  vaJid  indebtedness  of  the 
drawer.  Bat  no  such  case  is  presented  by  this  record. 
It  does  not  appear  that  the  check  was  indorsed  or  passed 
to  any'  one  by  J.  W.  Dickson  &  Co.,  or  to  whom  it  was 
paid  by  the  bank.  The  only  references  we  find  to  an  in- 
dorsement of  it  are  in  the  answer  and  brief  of  the  defend* 
ant 

There  is  evidence,  brought  out  upon  the  croes-exami- 
nation  of  a  witness  for  complainant,  that  previous  to 
this  suit  complainant  brought  one  against  J.  W.  Dickson 
&  Co.  and  others  to  recover  the  proceeds  of  the  che<4, 
but  the  record  in  that  case  is  not  in  the  transcript  in  this 
one. 

It  further  appears  that  the  defendant  was  also  sued  in 
the  same  case  with  J.  W.  Dickson  &  Co.,  and  the  bill 
afterwards  dismissed  as  to  it;  but  we  do  not  know  what 
relief  was  prayed  against  the  defendant,  and  the  facts 
stated  are  not  sufficient  to  show  a  ratification  of  the  pay- 
ment of  the  revoked  check. 

We  are  therefwe  of  the  opinion  that  the  payment  of 
the  check  after  it  was  countermanded  by  the  complain- 
ant was  unauthorized,  and  that  the  decree  of  the  chan- 
cellor awarding  a  recovery  in  favor  of  the  drawer  should 
be  affirmed,  with  costs,  and  it  is  accordingly  so  decreed. 
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T.  B.  WiXKEB^  Ext.,  v.  Jambs  Bobbitt  et  aU 
(Jackson.   April  Term,  1905.) 

1,  WILXiB.  B«tl>lM!tlon  of  Itgttcy  in  rMoalndar  Iuotm  to  th»- 
iMoeflt  ol  the  balsnce  ot  tlie  remalndw  —t^U  nadispOMd  ol  tj 
Uuwill,  whM. 
Where  «  will  glTes  tbe  whole  estate  to  one  for  life  and  two-thtrde 
Uiereof  In  remainder  to  another,  without  disposing  ot  the  otber 
tblrd  In  remainder,  and  the  life  tenant,  aa  axecntor,  aaUafles, 
with  fnnda  of  the  eatata,  tlie  legacjr  to  the  remaJndemuui,  the 
whole  of  the  balance  of  the  eatata  tbna  left  iu>on  this  aettlement 
conntltntea  a  portion  of  teatatc^s  estate  nndlaposed  of  b7  the 
will  after  the  termination  of  the  Ufa  estate.    (Po«f,  pp.  703,  704.) 

9.  SAMS.  Of  hnaband  ^vinff  widow  whole  estate  for  life,  and 
her  aocaptanoe  thereunder,  doaa  not  deprive  her  of  remainder  in 
land  held  by  than  bj  the  entirety;  election  not  applicable. 
Where  a  huaband  devises  to  hia  wife  all  ot  hts  estate,  both  reel 
and  personal,  for  life,  and  the  only  Interest  Uie  testalw  &ad  in 
any  land  was  that  In  a  tract  of  land  held  bj  him  and  his  wife 
b7  the  entirety,  the  wife  toolc  bj  snrrlTorBhlp  the  entire  Inter* 
est  In  the  said  tract  ot  land,  and  was  not  deprived  of  the  re-  | 

malnder  estate  therein,  notwIthatandlBc  she  took  under  the  wlD, 
and  accepted  its  provisions,  for  the  doctrine  of  election  is  lud 
applicable  to  snch  a  case.   (Pott,  pp.  701,  705.) 

Cases  cited  and  approved:  H&nufacturing  Co.  v.  Colllar,  9S  Teon., 
116;  Dashwood  v.  Perton,  18  Ves.,  41;  HcGlnnla  v.  HcOInnia,  1 
Qa.,  496;  Havens  t.  Sackett,  16  N.  T.,  3GG;  Leonard  v.  Bteele^  4 
Barb.,  20. 

8.    8A3EX.    Widow  falling  to  dissaat  from  hnabaud's  will  ia  «x- 
eluded  from  intestate  peraonalty. 
Where  a  widow  fails  to  dlsseat  Cram  her  husband's  will  within 
tfae  time  and  manner  provided  bj  statute,  and  the  basbaal 
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died  Isteetate  as  to  a  portion  of  Ub  personal  propertr,  tbe  same 
pasBea  to  Us  dtstiibuteea  to  the  excloslon  ot  the  widow.  (Ptxt, 
pp.  706-710.) 
Code  cited  and  constmed:  Sees.  4146,  4147,  4172  (S.);  sees.  SSGl, 
8262,  8278  (M.  ft  V.) ;  sees.  S404,  2429  (T.  ft  8.  and  1868} ;  sec. 
i404a  (T.  ft  S.) 

Acta  cited  and  construed:  1766,  cb.  S,  sec.  1;  1784  (April  see.), 

cb.  22,  sec.  8;  1869-60,  ch.  8,  sec  1. 
Casea  cited  and  approred:     Ualone  t.  Hajors,  8  Hum.,  677;  Mc- 

ClQSS  T.  Sneed,  3  Head,  218;   Waddle  v.  Terry,  4  Cold.,  51; 

WaterbuTT  t.  Netberland,  fl  Hela.,  613. 

Case  overruled:     Demoss  v.  Demoss,  7  Cold.,  266. 

A.  STATUTES.  Keenaotad  statate  ilionld  faava  sama  Jndidal 
liLterpTStatto&  that  was  given  to  the  earlier  statate, 
Wbere  a  statute  has  received  a  Judicial  Interpretation,  and  It  la 
reenacted.  It  will  be  presumed  the  legislature  Intended  It  should 
have  tbe  same  constmotloii  which  was  glTea  to  the  earlier  stat* 
ute.  IPoH.  Pf.  709,  710.) 
Cases  cited  and  approved:  Malone  t.  HsJots,  8  Hum.,  B77;  Bates 
T.  SnlUyan,  8  Head,  632;  Waddle  v.  Terrr,  4  Cold.,  61;  Hospital 
T.  Fnqua,  1  Lea,  608. 


FROM  HENRY. 


Appeal  from  the  Chancery  Court  of  Henry  Gonnt^. — 
A.  G.  Haweins,  Chancellor. 

Lahb  &  Mabb,  Quintin  Bankin^  and  W.  8.  Codltbb, 
for  omiplaiiiaiit. 
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Faeabadgh  &  Rib,  for  defendants. 

Mb.  Chief  Jubticu!  Beabd  delivered  the  opinion  of  the 
Court, 

One  Henry  Bobbitt  died  intestate  in  Henry  connty^ 
Tennessee,  in  the  -year  1890.  He  left  sarviTing  him  a 
widow,  Jane  Bobbitt,  bnt  no  lineal  descendants.  While 
the  owner  of  some  personal  property,  the  only  real  estate 
in  which  he  had  an  interest  at  the  date  of  the  making 
of  his  will  or  at  any  time  thereafter  was  in  a  tract  of  one 
hundred  acres  lying  in  that  county,  which  had  been  c(m- 
veyed  to  him  and  his  wife,  and  of  which  they  owned  the 
estate  by  entirety. 

In  the  first  clause  of  his  will  the  testattur  provided  for 
the  payment  of  his  funeral  expenses  and  his  debts,  and 
by  the  third  clause  he  nominated  his  wife,  Jane,  as  exec- 
utrix. The  second  clause  of  the  will  is  as  follows :  "I 
give  and  bequeath  to  my  beloved  wife,  Jane  Bobbitt,  all 
of  my  estate,  both  real  and  personaJ  for  and  during  her 
natural  life,  and  at  her  death,  I  will  and  bequeath  two- 
thirds  of  whatever  may  remain  to  the  Hopewell  presby- 
tery, of  the  Cumberland  Presbyterian  Church,  to  be  used 
by  said  presbytery  in  any  way  they  may  see  proper."  By 
a  codicil  to  the  will,  duly  executed,  the  two-thirds  inter- 
est given  in  this  clause  to  Hopewell  presbytery  was 
changed  so  as  to  give  it  to  the  trustees  of  the  Comber- 
Ia6d  University  for  the  endowment  of  the  theolc^cal  de- 
partment.    It  will  be  observed  that  the  testator  made 
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no  disposition  of  the,other  one-third  remaiDder  interest 
in  ^ther  his  real  estate  or  personal  property. 

Upon  his  death,  his  wife,  snrriTing  him,  toc^  upon 
herself  the  execntion  of  the  will,  and  at  the  same  time 
accepted  its  benefits.  From  sources  not  discloeed  in  the 
record  she  received  as  eiecatrix  $6,168.81  from  person- 
alty belonging  to  the  estate.  From  this  she  paid  to  the 
trustees  of  Cumberland  Univereity  the  sum  of  f 2,000, 
which  was  received  by  thwn  in  full  satisfaction  of  the 
residuary  legacy  given  to  them  by  the  eodici!.  This  pay- 
ment left  In  her  hands  the  sum  of  f  1,168.81,  derived  from 
the  personal  estate  of  the  testator.  She  also  sold  the 
tract  of  land  of  which  mention  baa  been  made,  and  re- 
ceived therefor  the  sum  of  f4,000.  Subsequently  she 
died,  leaving  a  will  by  the  terms  of  which  she  gave,  all  of 
her  estate  to  certain  of  her  collateral  kindred.  A  con- 
troversy having  arisen  between  these  legatees  and  the 
distributees  of  Henry  Bobbitt  as  to  the  ownership  of 
tiiese  two  funds,  the  present  bill  was  filed  by  the  execu- 
tor of  Mrs.  Bobbitt's  will,  asking  the  chancery  court  to 
fix  and  determine  the  rights  of  the  re^ectire  claimants 
to  these  funds. 

As  has  already  been  stated,  the  testator,  Henry  Bob- 
bitt, died  intestate  as  to  oue-third  of  his  estate,  and  no 
provision  was  made  in  his  will  for  the  contingency  which 
subsequently  occurred  of  the  remaindermen,  the  trustees 
of  the  Cumberland  University,  taking  a  part  for  the 
whole  of  the  two-thirds  given  to  them.  As  to  the  balance 
tbus  left  upon  this  settlement,  it  is  clear  that  it  also  cod- 
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Btitnted  a  pOTticm  of  his  estate  ondieposed  of  by  his  tUI. 

Upon  thaae  facts  the  chancellor  held  that,  BorviTing 
her  husband,  Mrs.  Bobbitt  took  the  entire  intracst  in  the 
tract  of  land  of  one  hundred  acres,  and  that  her  rig^t  of 
sorviTorship  was  not  affected  by  the  doctrine  of  Section 
invoked  by  the  distributees  of  Henry  Robt^tt,  and  for- 
th^ that,  her  husband  having  died  intestate  as  to  the 
portions  of  the  personal  estate,  she  to<&  them  under  the 
general  statute  of  distribution ;  the  whole  passing  to  the 
I^^tees  named  in  her  will.  From  his  decree  so  holding 
the  heirs  and  distributees  of  Henry  Bobbitt  have  appeal- 
ed and  assigned  arrors. 

We  agree  with  the  chancdior  that  the  doctrine  of  elec- 
tion nedther  as  to  the  land  in  question  nor  its  proceeds 
can  be  invoked  by  the  appellanta  This  doctrine  prop- 
erly arises  where  a  testator  manifests  a  clear  intention 
to  dispose  (rf  pK^erty  not  his  own,  and  by  other  parts 
of  his  will  from  his  own  estate  confers  benefits  upon  the 
own»  of  that  praperij.  Dashtoood  v.  Peyton,  18  Vesey, 
41.  In  snch  case  the  owner  is  put  upon  his  election,  and 
if  he  accepto  the  benefits  he  is  OEcIuded  or  estopped  tnmt. 
-asserting  claim  to  the  property  so  disposed  of.  But  as 
we  understand,  this  rule  or  doctrine  is  not  applied  save 
in  a  case  of  property  in  which  the  testator  has  no  inter- 
est If  he  has  some  interest  of  his  own  ( more  than  mere 
pcnsession  )  in  the  thing  disposed  of,  bequeathed  by  him, 
he  will  be  deemed  by  his  use  of  general  terms  to  have  in- 
tended only  a  beqaest  or  a  devise  of  his  interest,  and  the 
•owner  will  not  ue  pat  to  an  election  betwe^i  maintain- 
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iDg  his  fonner  title  and  clatming  the  new  benefits  pro- 
vided 1^  the  will.  McGinnis  v.  McOwnis,  1  Ga.,  496 ; 
Savena  v.  Sackett,  16  N.  T.,  365;  Leonard  v.  Steele^  4 
Barb.,  20. 

That  the  testator,  Henry  Bobbitt,  had  an  interest  in 
this  realty  at  the  time  he  made  his  will,  ia  wdl  settled. 
This  continued  in  him  nntil  his  death.  This  interest 
might  ripen  into  a  fall  and  complete  ownership  niton 
the  death  of  his  wife  leaving  him  snrriTlng.  We  think 
the  existence  of  this  interest,  npon  principle  as  well  as 
the  authority  of  the  cases  cited,  would  preclude  the  ap- 
plication of  the  role  in  question.  This  interest  was  a 
valuable  one  which  his  creditors  might  have  reached  and 
subjected  by  execution.  Mfg.  Co.  v.  Collier,  95  Tain., 
115,  31  S.  W.,  1000,  30  L.  B.  A.,  315,  49  Am.  St.  Rep., 
921.  But  the  event  which  made  the  will  operative  (that 
is,  his  death)  was  the  same  which  carried  the  whole  es- 
tate in  this  land  into  Mrs.  Bobbitt,  by  reason  of  the  fact 
that  she,  of  the  two^  was  the  longer  liver. 

The  question  as  to  the  devolution  of  the  personal  es- 
tate of  which  Henry  Bobbitt  died  intestate  is  now  to  be 
considered.  In  doing  this  it  is  necessary  to  examine  the 
oldCT  statutes,  as  well  as  the  CJode  provisions  with  re- 
gard to  the  distribution  of  the  estate  of  persons  dying 
intestate,  and  the  cases  in  which  some  (»r  all  of  these 
have  been  construed  and  applied. 

At  common  law  a  devise  to  the  wife  by  her  husband 
did  not  prevent  her  from  setting  up  claim  to  dower  an- 
il* Tenn— 4S 
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less  it  was  so  expressed  in  or  arose  by  implicatioo  from 
the  terms  of  the  will  too  strong  to  be  resisted;  other- 
wise she  conld  take  both  her  dower  and  her  bequest  This 
however,  was  changed  by  a  provision  in  chapter  22 
of  the  Acts  of  1784.  By  section  8  of  the  act,  among  oth- 
er things,  it  was  provided  that  "if  any  person  shonld  die 
intestate,  ot  make  his  last  will  and  testament  and  not 
therein  make  any  express  provision  for  his  wife  by  giv- 
ing and  devising  unto  her  such  part  or  parcel  of  his  real 
and  personal  estate  as  shall  be  fully  satisfactory  to  her, 
such  widow  may  signify  her  dissent  thereto  before  the 
judge  of  the  circuit  court  ...  in  open  court  within 
six  months  after  the  probate  of  said  will,  and  then  .  . 
she  shall  be  entitled  to  dower  ...  to  wit  one-third 
part  of  all  the  lands  ...  of  which  her  husband  dies 
seised  .  .  .  and  furthermore  if  such  husband  should 
die  leaving  no  child,  or  not  more  Uian  two,  then  in  tJjat 
case  she  shall  be  entitled  to  one-third  part  of  the  person- 
al estate;  but  if  he  should  die  leaving  more  than  two 
children,  then,  and  in  that  case,  such  widow  shall  share 
equally  with  all  the  children,  she  being  entitled  to  a 
child's  part." 

It  will  be  seen  this  statute  provides  for  widows  belong- 
ing to  two  different  classes,  the  first  of  which  embraces 
those  whose  husbands  died  without  leaving  a  will ;  and 
the  second,  widows  who,  being  dissatisfied  with  the  pro- 
visions in  their  favor  made  in  the  nills  of  their  hus- 
bands, dissented  therefrom  in  the  manner  and  time  fixed 
by  the  statute.    A  widow  belonging  to  tiie  second  class 
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by  a  Statutory  renunciation  of  the  will  was  put  upon 
tlie  same  plane  with  one  whose  husband  died  intestate, 
and  both  were  let  into  ihe  estate  of  their  deceased  hu8-_ 
bands  in  the  same  decree^ 

So  far  as  this  act  dealt  with  the  case  of  a  widow  whose 
husband  died  intestate,  it  was  bat  a  re-enactment,  with 
some  modification,  of  section  1  of  chapter  3  of  the  Acts 
of  1766;  bat  the  provision  (or  the  widow  who,  dissatis- 
fied with,  r^iounced,  her  husband's  will,  was  a  new  de- 
parture. 

By  that  statute,  as  was  said  in  Malone  T.  Majors,  8  . 
Humph.,  577,  "a  provision  for  a  wife  in  a  will  of  itself 
forces  her  to  elect  whether  she  will  take  uader  or  against 
the  will,  and  that  within  six  months  from  the  p]M>bate  of 
the  will,  for,  if  she  do  not  express  her  dissent  in  open 
court  within  that  time,  the  provision  for  her  shall  be 
considered  as  fully  satisfactory  to  her."  So  it  was  held 
that  the  widow  whose  claims  were  there  in  controTersfy 
was  not  entitled  to  any  part  of  the  estate  of  which  her 
husband  died  intestate. 

Beyond  all  doubt,  this  was  r^arded  as  a  sound  inter- 
pretation of  the  statute,  and  it  is  a  part  of  the  judicial 
history  of  the  State  that,  so  construed,  it  was  often  ap- 
plied by  the  courts.  In  McClung  v.  Sneed,  3  Head,  218, 
decided  in  1859,  bat  inTolving  matters  which  arose  many 
years  prior  thereto,  in  speaking  of  tme  whose  husband 
bad  provided  for  her  in  his  will,  but  who  had  failed  to 
renounce  the  provision,  the  court  said :  "It  is  a  settled 
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law  of  this  State  that  ehe  is  hoimd  l^  its  proTisions,  and 
can  take  do  other  part  of  bis  estate." 

Thus  stood  the  law  at  the  compiling  of  the'  Oode  of 
1858.  Under  section  2404  of  that  Code  (Shannon's 
Cod^  section  4146)  there  was  brought  forward  so  mndi 
of  section  8  of  chapter  22  of  the  act  of  1784  as  related  to 
the  ri^ta  of  a  widow  for  whom  provision  was  made  in 
her  husband's  will,  bat  who,  dissatisfied  therewith,  d^ 
sentM ;  the  time  for  her  dissmt  being  extended  to  twelve 
mcMiths.  As  in  the  original  act,  it  was  there  provided 
that  Bnch  widow  so  dissenting  shoald  participate  in  his 
estate  as  if  her  hnsbaad  had  died  intestate; 

It  will  be  obsfflred  fJiat  this  section  fails  to  ftx  (an- 
like  the  original  act)  the  extent  to  wliich  the  dissenting 
widow  would  be  pordtted  to  share  in  his  estate.  As 
compiled,  this  was  determined  by  section  2429  (Shan- 
non's Code,  section  4172),  which  provided  in  cases  of  in- 
testacy, in  the  first  subsection,  that  the  personal  estate 
of  the  intestate  shoald  go  to  the  widow  and  children,  or 
the  descendants  of  childr^i — the  widow  taking  a  child's 
fdiare — and  in  the  second  subsection  to  the  widow  alto- 
gether, if  there  were  no  children  nor  the  descendants  of 
children.  This  omission  in  the  codification  was  correct- 
ed bj  section  1,  c  3,  of  the  Acts  of  1859-60,  which  is  in 
these  words:  "When  a  husband  shall  die  leaving  a  will, 
frran  which  the  widow  dissents  within  the  time  and  in 
the  manner  provided  by  law,  and  leaving  no  child,  or  not 
more  than  two,  his  widow  shall  be  entitled  to  one-third 
part  of  the  [>ersonal  estate^  in  addition  to  h^  dower  in 
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the  r6al  estate  as  provided  hy  law.  Bat,  If  the  hoBband 
had  more  than  two  children,  the  widow  shall  share 
equally  with  all  the  childr^  she  being  entitled  to  a 
child's  share."  This  now  constitntes  section  4147  of 
Shannon's  Cod& 

So  ta^ng  the  provision  of  the  Oode  with  r^ard  to  the 
diae^t  by  the  widow  fr(»n  the  will  of  her  hnsband,  and 
this  seciioD  of  the  act  of  1859-60,  and  we  have  in  sob- 
snbetanc^  and  without  marked  change  in  phraseology, 
a  r^trodnction  of  so  mnch  of  the  statute  of  1784  as  had 
re^^d  to  this  matter.  This  beii^  so,  why  tduyold  the 
conrt  repudiate  the  construction  so  long  acquiesced  in 
of  that  statute? 

It  is  a  mle  wdl  established,  and  perhaps  universally 
accepted  by  courts  and  textwriters,  that  where  a  statute 
has  received  a  judicial  interpretation,  and  it  is  re-enact- 
ed, it  will  be  presumed  the  legislature  intended  it  should 
have  the  same  construction  which  was  given  to  the  ear- 
lier statute.  Black  on  Inter,  of  Law^  369 ;  Sutherland 
on  Stat  Oon.,  sections  255,  256,  424 ;  Batea  v.  Sullivan, 
8  Head,  632 ;  Tenn.  Hospital  v.  Fuqua,  1  Lea,  608. 

That  this  mle  was  reoognixeQ,  at  least  by  Implication, 
and  the  construction  given  to  the  original  statute  in  Ma- 
lone  V.  Majors,  supra,  and  other  like  cases,  was  asemmed 
to  be  a  pilrt  of  ita  texture  as  re-enacted  in  the  Code,  is 
apparent  in  the  case  of  Waddle  v.  Terry,  4  Cold.,  51. 

There  Milligan,  J.,  speaking  far  the  court,  said :  "By 
our  law  (Code,  section  2404)  she  [the  widow]  has  the 
right,  within  one  year  after  the  probate  of  the  will,  to 
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elect  whether  she  will  accept  its  provisions  or  .  .  . 
renounce  them.  ...  If  she  fails  within  the  time  lim- 
ited to  express  her  dissent  according  to  the  toems  of  law, 
she  is  held  to  be  satisfied  with  the  will,  and  hound  hy  its 
provisions." 

Still  later,  in  Waterhury  v.  Netherland,  6  Heisk.,  513, 
it  is  said  that,  from  the  failure  of  the  widow  to  expr^a 
her  statutory  dissent  to  her  husband's  will,  it  will  be 
conclusively  presumed  she  is  satisfied  with  ita  provis- 
i<mB,  and  will  not  be  permitted  to  share  in  any  estate  of 
which  he  died  intestate. 

We  think  this  is  a  sound  view  of  the  law.  However, 
■  a  different  one  was  expressed  in  Demoss  v.  Demosa,  1 
Cold.,  256.  The  rule  there  announced  was  the  one  ap- 
plied by  the  chaQcellor  in  the  present  case.  We  have 
carefully  examined  the  opinion  in  that  case,  and  we  are 
satisfied  that  its  premises  were  unsound,  and  the  concln- 
8i(m  there  reached  is  in  the  face  of  the  canon  of  interpre- 
tation to  which  reference  has  been  made.  It  stands  as 
against  the  great  weight  of  authority.  We  r^ard  it  as 
misleading,  and  it  is  therefore  overruled. 

The  result  is  that  the  decree  of  the  chancellor  is  af- 
firmed in  BO  far  as  it  disposed  of  the  proceeds  of  the 
realty  in  question,  and  la  reversed  as  to  the  personal  es- 
tate of  which  Henry  Bobbitt  died  intestate.  Under  the 
statute  this  estate  passed  to  his  distributees. 


6  Gates]  APEH/  TERM,  1905. 


Ebrllch  V.  Weter, 


Rudolph  C.  Ehblich  v.  Emma 
{Jackson.    April  Term,  1905.) 

1.  AUBNS.    Tbaix  childmi  bom  la  ibie  cotintry  af«  dtlzens  of 
thia  country. 
Children  bom  of  alien  parents  In  this  country  and  under  Its  juris 
diction  become  at  once,  br  virtue  of  such  birth,  cltlEens  of  the 
United  States.     {Po»t,  p.  716.J 

Cases  cited  and  approved:  United  States  t.  Wong  Kim  Ark,  1S9 
n.  S.,  64». 

Si.  SAKE.  Pr«ramptlon  that  nlienag*  continnes. 
The  status  of  alienage  of  a  foreigner  is  presumed  to  continue  in 
the  absence  of  proof  that  be  denationalized  himself  or  ceased 
to  be  a  citizen  of  his  native  country,  and  the  mere  fact  of  long 
residence  In  this  country  is  not  sufficient  to  overcome  this  pre- 
sumption.    (J'Mt,  pp.  716,  717.)  • 

Cases  cited  and  approved:  Hauenatein  v.  Lynham,  100  tr.  S.,  4S3: 
Green  V.  Salaa  (C.  C),  31  Fed.,  107;  Bode  v.  Trimmer,  S3  Cat., 
517;  State,  ex  rel.,  v.  Boyd,  31  Neb.,  lid. 

■S.  BAHX.  Upon  marriage  of  tax  alien  woman  to  a  dtisen  ol  this 
country,  she  and  her  minor  children  become  citiaena. 
An  alien  woman  otherwise  eligible  to  citizenship  here  may  be- 
come a  citizen  by  intermarrying  with  a  citizen  of  this  country, 
and  her  minor  cUld.  of  a  former  marriage,  brought  by  her  to 
this  country,  and  residing  with  her,  will  upon  such  marriage  to 
a  citlien  of  this  country,  ipto  faeto,  become  also  a  citizen  along 
with  his  mother.     (Pout  P.  717.) 

-Cascp  cited  and  approved:  United  States  r.  Kellar  (C.  C),  13 
Fed.,  82;  KreltK  v.  Behrenameyer  (III.),  IT  N.  B.,  232,  S  Am.  St. 
Sep..  349. 
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4.  XVIDXHOB.    IncompetwLt  adintttod  wittioitt  objActuui  mnat 


BTideiic»  admitted  In  the  trlKl  conrt  wlUiont  objection  most  be 
conaldered,  ftltbon^  bearaay,  or  otberwlse  Incompetent  (Pott, 
p.  71S.) 

Cuea  dted:  Qrovei  t.  Oordon,  S  BraT.  (S.  C).  S*6;  Schuster  t. 
SUte,  80  Wis..  107:  Lacu  t.  United  States,  1G8  V.  8.,  612. 

6.  AUMW.  Where  Kllan  heir*  oaanot  iohertt  the  dtbcea  hefn 
win  take  the  whole  inheritmee. 

Where  eome  <a  the  heln  are  barred  of  en  Inheritance  because  of 
their  alienage,  the  whole  estate  must  go  to  the  heirs  who  anr 
'      clUaens  ol  this  counbr  and  capable  of  taking  the  Inheritance. 
(Pot,  VP-  718.  71B.) 
Cane  dted  and  apttrored:  Orr  ▼.  Hodgsan,  4  Wheat,  4SS. 

0.  **»*.    Capacity  to  inherit  depends  upon  statntaa  or  treatleB, 

An  alien  has  no  Inheritable  blood,  under  the  common  law,  and, 

if  he  take  at  all,  he  must  do  «o  under  statutes   of  the   State 

where  the  property  la,  or  by  the  provlBlons  of  treaties.    {Pott, 

p.  71B.) 

Case  dted  and  iwproyed:  Baker  t.  Shy,  S  Hels.,  86. 

7.  8AXX.    Statutes  en  subject  superseded  by  other  atatntea. 
Sections  1998  to  2000,  Includre,  of  the  Code  of  1868,  regnXatlnc 

the  right  of  aliens  to  hold  land- by  purchase  or  Inheritance,  are 
superseded  or  repealed  by  implication  by  Acts  1876,  ch.  2,  re- 
produced In  Shannon's  Code,  as  sections  3669  and  3660,  on  the 
same  subject  and  prorldlng  that  the  heirs  <^  an  alien  may  take 
land  by  descent  or  otherwise  as  natlTe  dtliens.  {Pott,  pp.  719, 
720,  7SG.) 
a.  8A1CB.    Acta  1868,  ch.  SBO,  applies  oa^  where  all  tha  hairs 

Acts  1876,  ch.  8  (Shannon's  Code,  sections  3669,  8660),  providing 
that  aliens  iqay  take  and  hold  property,  and  that  their  heln 
may  take  lanfl  by  descent  as  native  cltlaens,  and  Acts  1883,  ch. 
2B0  (Shannoa'B  Code  sections  3661,  8662),  providing  fw  the  die- 
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tifbntloii  ot  pTOpertr  where  tbe  decedent'i  nearest  of  ktn  are 
•U«u  mtut  be  constrned  togetbw;  and  uld  act  of  1888,  opera- 
ting  as  a  limitation  npon  the  rights  granted  by  said  act  ot  18T&, 
mnst  be  strlcUr  construed,  and  so  constrned  It  vpUes  onl7 
where  all  the  heira  an  aliens.  (Port,  pp.  719,  720,  726,  726.) 
9.  TKBATIBS.    Prerail  orer  statates  of  a  state. 

In  case  ot  a  conflict  between  the  statute  of  n  State  and  the  terms 
of  a  treaty  made  under  the  aothorlty  of  the  TJolted  States,  the 
treaty  most  prevail.     (Pott,  vp.  72S-735.} 

Cases  dted  and  approTed:  (Baker  t.  Bbj,  9  Hela.,  S5;  Haaenstdn 
T.  Lynham,  100  U.  S.,  483;  Cooper,  Bx  parte,  14S  U.  S.,  472; 
Whitner  T.  Robertson,  1»  U.  S.,  190;  United  States  t. 
Ranscher,  lU  U.  S.,  407;  Blythe  t.  Hlnckly,  ISO  V.  8.,  SSI;  Snc- 
cesslon  of  Rabasse,  17  La.  Ann.,  1466;  Opel  t.  Shonp,  100  Iowa, 
424;  Teakw  t.  Teaher.  4  Hetc.  (Ey.),  83;  Succession  of  lUxer, 
82  li.  R.  A.,  in-U9,  note,  81  Am.  Dec.,  688,  and  note;  Schnltse  v. 
Schnltie  (m.),  S8N.  EL,  tOl,  UL.R.A.,90,  36  Am.StRep.,482; 
KuU  T.  Knil,  87  Hun,  476. 
10.  SAl^.  Vormal  claim  of  rights  noder  treaties  need  not  be 
made  in  pleadings. 

Where  a  complainant  based  hts  claim  npoa  the  provisions  of  a 
treaty  made  under  the  authority  of  the  TJolted  States,  it  Is  not 
necessary  to  make  a  formal  claim  of  his  rights  under  the  treaty 
idnce  auch  treaties  are  as  much  a  part  ot  the  laws  of  every 
State  as  Its  own  local  laws  and  constitution.  (Port,  pp.  TIE, 
716,  721,  728,  726.J 

Cases  dted  and  vprored:  Hauensteln  y.  Lynham,  100  U.  S.,  483; 
Blythe  v.  Hlnckly,  173  U.  S.,  601,  608. 


Appeal  from  the  Cbancery  Court  of  Shdby  County .- 
F.  H.  Hbiskbix,  Chancellor. 


714  TENNESSEE  REPORTS,  [Vol.  Ill 

Ebrlich  T.  Weber. 

STATEMENT  OF  FACTS  MADE  BT  MB.  JUSTICE  KEIL. 

Tbia  case  inTolvea  a  contest  over  the  ownership  and  di- 
vision of  the  estate  of  Adolph  Weber,  Jr.,  deceased. 

The  complainant  was  bom  in  Leipsic,  in  the  kingdom 
of  Saxony,  on  the  9th  day  of  September,  I860.  Between 
the  latter  dat«  and  the  year  1865  or  1866  his  father,  afto- 
cruelly  treating  his  mother,  Wilhelmina  Ehrlicb,  desert- 
ed her  and  abandoned  his  family.  The  said  Wilhelmina. 
after  having  secured  a  divorce  from  her  husband,  came  to 
this  country  about  the  year  1866,  bringing  with  her  the 
complainant,  then  a  child  of  about  six  years,  and  set- 
tled in  Memphis,  Tennessee  with  the  purpose  of  making 
that  city  her  future  home. 

During  the  year  1868  she  intermarried  with  Adolph 
Weber,  Sr.,  who  was  then  residing  in  Memphi&  He  and 
his  wife  continued  to  reside  there  until  his  death,  a  few 
years  later.  Of  this  marriage  were  bom  in  Memphis, 
Tennessee,  the  defendant,  Emma  Weber,  and' Adolph 
Weber,  Jr.  The  latter  died  intestate  in  Memphis  in  the 
month  of  November,  1903,  leaving  a  valuable  estate, 
which  is  the  subject  of  the  present  controversy.  He 
was  never  married.  Wilhelmina,  the  mother  of  the  said 
Emma,  Adolph,  Jr.,  and  of  complainant,  also  resided  in 
Memphis  until  her  death  in  the  year  1896. 

Adolph  Weber,  Sr.,  was  bom  in  Stuttgart,  in  the 
kingdom  of  Wurttemberg.  This  is  proved  by  statements, 
unobjected  to  in  the  court  below,  which  defendant,  Em- 
ma Weber,  testified  were  made  to  her  by  her  mother;  al- 
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SO  by  the  testimony  of  Caroline  Heinrichs,  who  deposed, 
also  witbont  objection,  that  Adolph  Weber,  8r.,  told  her 
that  he  came  from  Wnrttemberg;  also  that  she  herself 
came  from  the  same  country,  and  that,  on  talking  with 
him,  she  found  that  he  knew  the  towns  in  that  country 
with  which  she  was  familiar ;  also  that  he  spoke  the  Qer- 
man  language  like  a  native,  and  that  he  spoke  English 
brokenly.  It  is  not  proven  that  he  ever  obtained  natural- 
ization papers,  or  that  he  ever  voted,  sat  on  a  jury,  or 
exercised  any  other  of  the  political  rights  of  citizenship 
in  this  country. 

The  complainant  has  resided  in  this  country  since  he 
came  here  with  his  mother  in  1866 — part  of  the  time  in 
this  State,  part  in  Nebraska,  part  in  Illinois.  It  is  not 
shown  that  he  ever  obtained  naturalization  papers,  or 
that  he  ever  exercised  any  of  the  political  rights  of  citi- 
zenship in  either  of  the  States  in  which  he  had  resided. 

In  the  hill  complainant  describes  himself  as  a  "resi- 
dent" of  the  State  of  Illinois.  In  the  answer  defendant 
averred  that  he  was  an  alien,  and  insisted  that  he  was 
for  that  reason  not  entitled  to  share  in  the  estate  of  his 
half-brother,  Adolph  Weber,  Jr.  This  appeared  in  the 
form  of  an  amendment  to  the  answer.  On  the  same  day 
the  complainant  was  permitted  to  amend  his  bill  so  aa 
to  add  the  following  to  the  prayer,  viz. : 

"And  should  it  appear  that  complainant  is  mistaken 
in  his  belief  that  he  is  a  citizen  of  the  State  of  Illinois, 
or  should  it  appear  that  he  is  not  a  citizen  of  the  United 
States,  bat  was  at  the  time  of  the  death  of  said  broths 
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a  citizen  of  any  other  foredgn  gorenuneat,  or  Babject  of 
any  foreign  king  or  mler  or  prince,  then  he  pra;^  that  he 
hare  the  benefit  of  any  and  all  treaties  or  conventioDB 
with  such  state  or  government,  king,  ruler,  or  prince 
Thich  maj  have  been  entered  into  between  the  Uiiited 
States  and  snch  fcnrdgn  power  touching  the  rights  of 
aliens,  and  especially  under  the  law  of  the  land  as  pro- 
claimed and  established  in  the  treaty  with  the  king  of 
Saxony  of  1846,  and  with  the  king  of  Prussia  of  the  year 
1828,  and  duly  ratified  according  to  law  by  the  United 


The  chancellor  decreed  that  the  complainant  was  en- 
titled to  an  equal  interest  in  the  estate  with  his  half -sis- 
ter, defendant,  Emma  Weber.  From  this  decree  ^e  has 
appealed  and  assigned  errors. 

B.  B.  OooDwiNj  for  complainant. 

Edotnoton  &  Edoinqion,  for  defendant. 

He.  Jubticb  Neil,  after  making  the  foregoing  state' 
ment  of  facts,  deliv^^  the  (pinion  of  the  Court. 

Begardless  of  whetiier  the  said  Wilhelmina  and  her 
husband  Adolph  Weber,  Sr.,  were  aliens,  th^  children, 
Emma  and  Adolph,  Jr.,  having  been  born  in  this  counbT' 
and  under  its  jurisdiction,  became  at  once,  by  virtue  of 
snch  birth,  American  citizens.  United  States  v.  Wor^  . 
Eim  Ark,  169  U.  S.,  649, 18  Sup.  Ct.,  456,  42  L.  Ed.,  890. 

Budolph  C.  Ehrlich,  complainant,  having  been  born 
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in  a  toirmgn.  coantry,  and  hence  an  alien,  his  statos  of 
alienage  would  be  presumed  to  coatinne,  in  the  absence 
of  proof  that  he  had  denaticmalized  himself  or  ceased  to 
be  a  citizen  of  his  native  land,  and  the  mere  fact  of  long 
residence  in  this  country  would  not  be  sufficient  to  arer- 
come  the  presumptitm  thus  ari^ng.  Sauenstein  t.  Lyn- 
ham,  100  V.  B.,  483,  26  L.  Ed.,  628;  Green  t.  Sdla»  (0. 
C),  31  Fed.,  lOTj  Bodev.  Trimmer,  82  Oal.,  517,  23  Pat, 
188;  State,  ex  rel  Thayer,  v.  Boifd,  31  Neb.,  730,  48  N. 
W.,  753,  51  N.  W.,  602. 

The  same  conclusion  holds  in  respect  of  Adolph  Webo', 
Sr.,  and  of  his  wife,  Wilhelmina.  Hence,  whUe  it  is 
true,  as  contended  hj  complainant's  counsel,  that  an' 
alien  woman,  otherwise  eligible  to  citizenship  here^  may 
become  a  citizen  by  intermanying  with  a  citizen  of  this 
-country,  and  that  her  minor  child,  of  a  former  marriage, 
brought  by  her  to  this  country  and  residing  with  her, 
will,  upon  such  marriage  to  a  citizen  of  this  country, 
ipso  facto,  become  also  a  citizen  along  with  his  mother 
(United  States  v.  Eellar  (C.  0.),  13  Fed.,  82;  Kr^tz  t. 
Behrensmeyer  (111.),  17  N.  E.,  232, 8  Am.  St  Bep.,  349), 
there  is  nothing  in  this  ca^e  upon  which  to  rest  such  a 
■conclusion  in  farw  of  the  complainant  His  mother  was 
clearly  not  a  citizen,  aside  from  any  consideration  of  her 
intermairiage  with  Adolph  Weber,  Sr.,  and  that  mar- 
riage did  not  confer  citizenship  upon  her,  for  the  reason 
that  Adolph  Weber,  Sr.,  was  not  himself  a  citizen.  The 
facts  stated  concerning  his  origin  are  sufficient  to  show 
that  he  was  an  alien.    The  testimony  of  Emma  Weber 
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upon  this  subject,  set  oat  in  the  statement,  vould,  no 
doubt,  have  been  excladed  la  the  court  below,  as  pure 
hearsay,  if  a  proper  objection  had  been  iuterpmed ;  but 
there  was  no  objection,  and  the  evidence  must  be  consid- 
ered. The  testiniODy*of  Mrs,  Heinrichs  as  to  the  state- 
menta  made  to  her  by  Adalph  Weber,  Sr.,  as  to  the  place 
of  his  birth,  should  probably  have  been  held  competent, 
even  if  an  exertion  had  beai  interposed.  Groves  v.  Gor- 
don, 3  Brev.  (S.  0.),  245.  But  see  Schuster  v.  State,  80 
Wis.,  107,  49  N.  W.,  30.  We  are  referred  to  Lucas  v. 
United  States,  163  U.  8.,  612,  16.  Sup.  Ct,  1168,  48  L. 
Ed.,  282,  as  a  controlling  authority  .against  the  admis- 
sibility of  the  evidence.  It  is,  indeed,  held  in  that  case 
that  such  evidence  would  not  be  admissible  for  the  pur- 
pose of  sustaining  the  jurisdiction  of  the  court  in  a  crim- 
inal case;  but  it  is  conceded  in  the  opinion  that  in  a  con- 
test over  property  rights  the  admission  of  the  deceased 
person  as  to  his'  status  "might  be  competent"  against 
those  claiming  under  him.  At  all  events,  this  evidence 
must  be  allowed,  no  objection  having  been  offered  in  the 
trial  court.  Considering  together  all  of  the  facts  recited 
upon  this  subject  in  the  statement,  we  are  of  the  opini<»» 
that  they  are  sufficient  to  justify  the  conclusion  that 
Adolph  Weber,  Sr.,  was  an  alien,  and  that  he  never  be- 
came  a  citizen  of  this  country. 

If  by  reason  of  alienage  the  complainant  be  barred  of 
the  inheritance,  the  whole  estate  must  go  to  defendant, 
Emma  Weber,  who  is  a  citizen  of  this  country,  and  cap- 
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able  of  taking  the  inheritance.  Orr  t.  Hodgson,  4 
Wheat.,  453,  4  L.  Ed.,  613. 

An  alien  has  no  heritable  blood  under  the  common  law, 
and,  if  he  take  at  all,  he  must  do  so  under  statutes  of  the 
State  where  the  property  is,  or  by  the  provisions  of 
treaties.    Baker  v.  Shy,  9  Heisk.,  85. 

The  statutes  of  this  State  bearing  upon  the  question 
are  the  following,  viz. : 

Sections  1998,  1999,  2000,  of  the  Code  of  1858. 

"Sec.  1998.  An  alien  may  take  and  hold  real  estate  in 
this  State,  by  purchase,  inheritance,  or  in  any  other  way 
which  may  be  agreed  upon  by  treaty  between  the  United 
States  and  the  country  of  which  he  is  a  citizen  or  sub- 
ject. 

"See.  1999.  Any  alien  resident  in  this  State,  who  has 
legally  declared  his  intention,  under  the  naturalization 
laws,  to  become  a  citizen  of  the  United  States,  may  take 
and  hold,  dispose  of  or  transmit  by  descent,  any  real  es- 
tate, as  a  native  citizen. 

"Sec.  2000.  An  alien  who  is  a  resident  in  the  United 
States  at  the  time  of  the  death  of  an  intestate,  and  has 
declared,  op  shall  within  twelve  months  thereafter  de- 
clare his  intention,  according  to  the  acts  of  congress,  to 
become,  a  citizen,  shall  be  capable  of  inheriting  the  es- 
tate of  snch  intestate." 

Shannon's  Code,  sections  3659,  3660,  containing  the 
provisions  of  chapter  2,  p.  4,  Acts  1875 : 

"Sec.  3659.  Aliens  to  Hold  and  Dispose  of  Property. 
An  alien,  resident,  or  nonresident,  may  take  and  hold 
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property,  real  or  personal,  in  this  State,  eitlier  by  par- 
chase,  descent,  or  devise,  and  dispose  of  or  transmit  same 
by  sale,  descent,  <w  devise^  as  a  native  citizen ;  and  in  all 
cases  where  aliens,  Tesident-or  nonresident,  have  her^o- 
fore  acquired  title  to  property,  real  or  p«i9onal,  in  this 
State,  in  a  lawful  manner,  said  aliens,  their  sasigns, 
heirs,  devisee^  or  representatlTes,  Ediall  hold  and  diiq>OBe 
of  the  same  in  the  same  manner  as  native  citizensL 

"Sec.  3660.  Heirs  of  Aliens  may  Inherit.  The  hor 
or  heirs  of  an  alien,  whether  resident  or  nonresident  of 
the  United  States,  may  take  any  lands,  so  held  by  de- 
ec^it,  or  otherwise,  as  citizens  of  the  United  States." 

The  act  of  1883,  p.  330,  c.  250,  viz. : 

"Section  1.  Be  it  enacted  by  the  general  assembly  of 
the  State  of  Tennessee,  that  hereafter  when  any  person 
dies,  a  resident  of  this  Stat^  intestate  and  without  issae, 
possessed  of  real  or  personal  property,  and  wheal  near- 
est of  kin  are  aliens  to  the  United  States,  tlie  same  shall 
be  distributed  as  follows : 

"First  By  his  brothers  and  sisters  of  the  whole 
blood,  bom  before  his  or  her  death,  or  afterwards,  to  be 
divided  among  them  equally,  and  if  any  sach  brother  or 
sister  died  in  the  intestate's  lifetime,  bearing  issae,  snch 
issue  shall  represent  their  deceased  parent,  and  be  en- 
titled  to  the  same  part  of  the  estate  of  the  uncle  or  aunt 
as  their  father  or  mother  would  have  been  entitled  to, 
if  living.  In  default  of  brothers  and  sisters^  or  thdr 
issae,  the  said  estate  ^all  be  inherited  by  the  father 
and  mother  of  the  intestate  equally;  if  both  be  dead,  the 
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eqnal  moieties  by  the  hears  of  the  father  and  mother,  in 
equal  degrees,  or  representing  them  in  eqml  degrees  of 
relationship  to  tiie  intestate;  bnt  if  such  hdrs  or  those 
they  represent  do  not  stand  in  equal  d^ree  of  relation- 
ship to  the  intestate,  th»i  the  h^rs  nearest  in  blood  to 
the  intestate  shall  take  in  preference  to  others  more  re- 
mote. 

"Section  2.  Be  it  further  enacted,  that  any  alien  to 
whom  property,  personal  or  real,  shall  descend  under  the 
'  provicuoDS  of  this  act,  shall  have  the  right  to  hold,  sdl, 
alienate,  and  convey  the  same  in  as  full  and  ample  a 
manner  as  if  he  or  she  were  a  citizen  of  the  United 
States." 

The  treaty  prorisions  bearing  npon  the  controTersy  are 
articles  2  and  3  of  the  treaty  of  M"ay  4,  1845,  ratified 
Angnst  12,  1846,  between  the  United  States  and  the 
king  of  Saxony,  viz. : 

"Art  2.  Where,  on  the  death  of  any  person  holding 
real  property  within  the  territories  of  one  party,  sach 
real  property  would  by  the  laws  of  the  land  descend  on  a 
citizen  or  subject  of  the  other,  were  he  not  disqualified 
by  alienage,  or  where  such  real  prop«^y  has  been  devised 
by  last  will  and  testament  to  such  citizen  or  subject,  he 
shall  be  allowed  a  term  of  two  years  from  the  death  of 
such  person — which  term  may  be  reasonably  prolonged 
according  to  circumstances— to  sell  the  same  and  to  with- 
draw the  proceeds  thereof  without  molestation,  and  ex- 
empt from  all  duties  of  detraction  on  the  part  of  the  gov- 
ernment of  the  respective  stat«. 
U4  Tenn— <6 
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"Art  3.  The  citizens  or  subjects  of  each  of  the  con- 
tracting parties  shall  have  power  to  dispose  of  their  per- 
oonal  property  within  the  states  of  the  other,  hj  teata- 
ment,  donation,  or  otherwise;  and  thdr  heirs,  being  citi- 
zens or  subjects  of  the  oth^  contracting  party,  shall  aac- 
ceed  to  their  said  personal  property,  whether  by  testa- 
ment or  ab  intestato,  and  may  take  possession  thereof, 
either  by  themselves  or  by  others  acting  for  them,  and 
di^Mse  of  the  same  at  their  pleasure,  paying  snch  duties 
only  as  the  inhabitants  of  the  country  where  the  said 
property  lies  shall  be  liable  to  pay  in  like  cases." 

Treaties  and  CouTentions  betwe^i  U.  S.  and  Other 
Powers,  pp.  981,  982  (9  Stat.,  830,  831). 

The  treaty  made  between  tiie  United  States  and  the 
Qerman  Empire  soon  after  the  formation  of  the  latt^ 
does  not  api>€ar,  upon  examination,  to  have  carried  any 
purpose  of  abrogating  or  annulling  the  treaties  in  exis- 
tence at  that  time  between  the  states  composing  the  Ger- 
man Empire  and  foreign  countries.  Treaties  and  Con- 
ventions, etc.,  pp.  363-369  ( 17  Stat,  921-933 ) .  See,  also, 
comment  upon  this  subject  in  WunderJe  v.  Wunderle 
(111.),  33  N.  E.,'l95, 19  L.  E.  A.,  84,  86;  In  re  Thomas, 
12  Blatchf.,  370,  Fed.  Cas.  No.  13,887.  That  treaty,  per- 
haps it  may  be  said,  impliedly  recc^nized  theform^  trea- 
ties referred  to,  so  far  as  property  rights  were  concerned, 
in  tile  following  provision  appearing  in  the  last  para- 
graph of  article  10,  viz. :  "In  all  successions  to  inherit- 
ances, citizens  of  each  of  the  contracting  parties  shall 
pay  in  the  country  of  the  other  such  duties  only  as  they 


6  Catea]  APRIL  TERM,  1905.  723 

Ehrllcli  V.  Weber: 

would  be  liable  to  pay,  if  they  were  citizens  of  the  coun- 
try in  which  the  property  is  situated  or  the  judicial  ad- 
ministration of  the  same  may  be  exercised."  Treaties 
and  ConTentioQS,  etc.,  page  366  (17  Stat,  926). 

Our  statute  controlling  the  inheritance  of  our  own 
citizens  in  cases  similar  to  the  present  is  the  following: 

"If  the  estate  was  acquired  by  the  intestate,  and  he 
died  without  issne,  his  land  shall  be  inherited  by  hia 
brothers  and  sisters  of  the  whole  and  half  blood,  bom 
before  his  death  or  afterwards,  to  be  divided  amongst 
them  equally."  Shannon's  Code,  section  4163,  sttbsec. 
2. 

Under  our  statute  of  distributions,  the  personalty,  In 
case  of  the  death  of  both  the  father  and  mother  of  the 
intestate,  would  be  divided  equally  between  brothers 
and  sisters.    Shannon's  Code,  section  4172,  subsec.  5. 

In  case  of  a  conflict  between  the  statutes  of  a  State  and 
the  terms  of  the  treaty,  the  latter  must  prevail,  since  the 
federal  constitution  provides  that  "All  treaties  made  or 
which  shall  be  made  under  the  authority  of  the  United 
States  shall  be  the  supreme  law  of  the  land,  and  the 
judges  in  every  State  shall  be  bound  thereby,  anything 
in  the  constitution  or  laws  of  any  State  to  the  ctmtrarjr 
notwithstanding"  (article  6).  Eaitenatem  v.  Lynkam, 
supra;  Ex  parte  Cooper,  143  U.  S.,  472, 12  Sup.  Ct,  453, 
36  L.  Ed.,  232;  Whitney  v.  Robertson,  124  U.  S.,  190,  8 
Sup.  Ct.,  456,  31  L.  Ed.,  386;  United  States  v.  Bauscher, 
119  U.  S.,  407,  7  Sup.  Ct,  234,  30  L.  Ed.,  425;  Blytke  v. 
Binckly,  180  U.  S.,  333,  21  Sup.  Ct,  390,  45  L.  Ed.,  557. 
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This  rnle  has  been  recognized  in  this  State  {Baker  v. 
Shy,  supra)  and  in  other  States  {Sttccession  of  Rdbasae, 
47  La.  Ann.,  1466, 17  Sonth.,  867,  49  Am.  St.  Rep.,  435; 
Opel  V.  Shoup,  100  Iowa,  424,  69  N.  W.,  563,  37  L.  R.  A., 
586;  Yeaker's  Heirs  T.  Yeaher'a  Eetra,  4  Mete.  (Ky.), 
33,  81  Am.  Dec.,  530).  And  see  extended  note  to  Suo- 
ceaaion  of  Rixner,  32  L.  R.  A.,  177-189,  81  Am.  Dec., 
538,  note. 

In  Blythe  v.  Hinckly,  supra,  it  is  said :  "This  court  haa 
held  from  the  earliest  times,  in  cases  where  there  was 
no  treaty,  that  the  laws  of  the  State  where  the  real  prop- 
erty was  situated  governed  the  title,  and  were  conclntdTe 
in  regard  thereto."  180  U.  S.,  341,  21  Sup.  Ct,  893,  45 
L.  Ed.,  657.  Again :  "Questions  have  arisen  as  to  the 
rights  of  aliens  to  hold  property  in  a  State  nndertreaties 
between  this  govemment  and  foreign  nations  which  di- 
rectly provide  for  that  right,  and  it  has  been  said  that 
in  such  case  the  right  of  aliens  was  governed  by  the 
treaty,  and,  if  that  were  in  opposition  to  the  law  of  the 
particular  State  where  the  property  was  situated,  in 
such  case  the  State  law  was  suspended  djiring  the  treaty 
or  term  provided  for  therein."    Id. 

The  clear  meaning  of  article  2  of  the  treaty  is,  touch- 
ing the  right  of  inheritance,  that  the  aliens  protected 
thereby  shall  have  the  same  right  as  citizens  in  the  same 
situation — that  is,  shall  inherit  just  as  they  would  if 
they  were  citizens— with  the  qualification  that  this  right 
shall  be  subject  to  the  exercise  of  a  power  to  sell  the  land 
and  withdraw  the  proceeds  within  a  time  limited. 
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It  was  held  in  Schtdtze  v.  Sclvultze  (lU.),  33  N.  E., 
201, 19  L.  R.  A.,  90, 36  Am.  St.  Rep.,  432,  construingsim- 
ilar  langaage  in  another  treaty,  that  the  alien  took  "a 
fee,  determinable  by  the  non  exCTcise  of  the  power  of  sale 
within"  the  time  limited;  approving  Kull  v.  Kull,  87 
Hun,  476. 

On  the  theory  that  the  rights  of  the  complainant  are 
controlled  wholly  l^  the  treaty,  it  woold  reanlt  that  he 
would  take  an  interest  in  the  land  accordiog  to  Shan- 
non's Code,  section  4163,  subBec.  2,  above  qaoted,  qual- 
ified by  the  necessity  of  setling  within  the  two  years  lim- 
ited in  the  treaty,  or  within  such  reasonable  time  there- 
after as  the  court  might  fix ;  also  that  he  would  have  the 
right  to  file  a  bill  for  partition,  preparatory  to  a  sale, 
aa  waa  done  in  f^is  case.    Schultze  v.  Schultze,  supra. 

But  aa  held  in  Blythe  v.  Hinckly,  supra,  there  is  no 
incapacity  on  the  part  of  the  State  to  give  to  aliens  more 
than  the  treaty  vouchsafes  to  them.  This  view  of  the 
matter  neces^tates  an  inquiry  into  the  meaning  of  our 
statutory  provisions  purporting  to  r^ulate  the  rights 
of  aliens  in  property  situated  in  tiiis  State. 

The  act  of  1875,  reproduced  in  Shannon's  Code  in  sec- 
tions 3659  and  3650,  was  designed  by  the  l^slature  to 
completely  cover  the  ground,  and  in  fact  did  so;  thereby 
Buperaeding  the  provision  of  the  Code  of  1858,  and  (gr- 
ating as  an  implied  repeal  of  those  sections.  This  act 
placed  alims  in  all  respects,  as  to  the  snccession  to  propt- 
erty,  in  the  same  situation  as  citizens. 

The  act  of  1883  relating  to  the  same  subject  mnst  be 
construed  in  pari  materia  with  the  act  of  1875,  but,  oper- 
ating as  a  limitation  upon  the  rights  granted  by  the 


726  TENNESSEE  BEPORTS,  [Vol.  114 

Bhrllcb  V.  Weber. 

former  act,  must  be  strictly  construed.  So  constming  it, 
we  hold  that  it  only  applies  to  a  case  in  which  all  of  the 
heirs  are  aliens;  and  inasmuch  aa  (me  of  the  two  heira 
to  the  estate  in  controTersy  in  the  present  case  is  a  citi- 
zen, and  one  an  alien,  the  act  does  not  apply  to  the  case 
before  ns,  and  the  act  of  1875  controls,  with  the  result 
that  the  complainant  takes  a  full  half  interest  In  the 
estate. 

It  la  periiaps  needless  to  add  that  the  act  of  1883  could 
not  In  any  event  regnlate  the  rights  of  the  parties  in  any 
case  falling  within  the  terms  of  the  treaty  copied  above, 
since  its  provisions  are  in  clear  contravention  of  the 
treaty. 

If  it  was  required  of  the  complainant  to  make  formal 
claim  of  his  rights  under  the  treaty,  the  demand  was 
sufficiently  made  in  the  pleadings;  but  we  are  of  (pin- 
ion that  no  such  demand  was  necessary,  since  "the  con- 
stitution, laws,  and  treaties  of  the  United  States,  are  as 
much  a  part  of  the  laws  of  every  State  as  Its  own  local 
laws  and  constitution."  Blytke  v.  Hinckly,  173  "U.  S., 
501,  508,  19  Sup.  Ct.,  497,  43  L.  Ed.,  783,  786.  "This," 
it  was  said  In  Hauenstein  v.  hynham,  100  U.  S.,  483,  26 
L.  Ed.,  628,  "is  a  fundamental  principle  in  our  system 
of  complex  national  policy." 

The  chancellor  committed  no  error  in  the  matter  of 
costs  and  commissions  complained  of  in  the  brief  of  de- 
fendant's counsel. 

The  costs  of  the  court  below  will  be  paid  as  decreed 
by  the  chancellor. 

The  defendant  will  pay  the  costs  of  this  court. 
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Railroad  t.  Ridley. 


Mobile  &  Ohio  Railboad  Company  v.  Mab;  Bidlet.       lil^  H 

(Jackson.    April  Term,  1905.) 

L.  DBMURBXB.  Vot  acted  <m  in  lower  ooart  coanot  be  aa- 
•igned  as  error  in  enpreine  court. 
An  assignment  ol  error  In  the  Bupreme  court  tliat  the  lower  conrt 
Improperly  overruled  a  demurrer  to  the  declaration  cannot  he 
sustained,  when  It  does  not  appear  from  the  record  that  tfae 
demarrer  was  ever  called  up  or  acted  upon  la  the  lower  court 
(Pott,  p.  729.) 

B.  PESBONAIi  INJUaZBS.  In  an  attempt  to  save  hnman  lUe 
impariled  by  Ki^^^t  danger  In  a  sadden  emergency. 
It  la  not  only  lawful,  but  a  laudable  act,  to  attempt  to  sare  hu- 
man life  when  It  la  Imperiled  by  great  danger,  and  in  a  sudden 
emergency,  and  In  such  cases  the  courts  will  not  require  the 
Intending  rescuer  to  stop,  and  hesitate,  and  weigh  probabili- 
ties until  It  Is  too  late  to  make  the  rescue,  but  It  is  sufficient  If 
he  acts  with  such  care  as  a  reasonably  prudent  and  careful  per- 
son would  use  In  such  emergencies,  and  under  similar  enrlron- 
ments.     iPoit,  pp.  729-738,  and  especially  p.  738.) 

B.  SAKE.  Bame.  Rescuer  of  human  life  in  imminent  danger  in 
a  sudden  emergency  is  not  guilty  of  such  contributory  n^U- 
gence  as  woold  bar  an  action  lor  his  wrongful  death,  when. 
Where  a  person,  acting  in  a  sudden  emergency  and  using  such 
care  as  a  reasonably  prudent  and  careful  person  would  use  In 
such  emergencies  and  under  similar  environments,  loses  his 
life  In  the  attempt  to  save  the  lite  of  another  in  Imminent  dan- 
ger from  the  wrongful,  careless,  and  negligent  act  or  conduct 
Of  the  defendant,  be  Is  not  guilty  of  such  contributory  negligence 
as  will  bar  a  recovery  for  his  wrongful  death. 

Cases  cited  and  approved:     Light  ft  Power  Co.  t.  Hodges,  lOH 
-Tann.,  331;  Pennsylvania  Co.  v.  Roney.  89  Ind.,  463;  LInehan  v. 
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Sampion,  ISC  Mass.,  808;  Dckert  t.  Railroad,  48  N.  T.,  608;  (Hb- 
■MT  V-  Bbate,  187  N.  T.,  6;  PemuylTanla  Co.  t.  Lanseudorl,  48- 
Ohlo  at,  810;  Spooner  t.  Railroad,  115  N.  T.,  34;  Donalioa  t. 
SBllroad,  88  Ma,  E60. 

4.  BAMB.  Saina.  Sama.  Baoomy  tor  wrongful  death  of  a. 
imllroad  wnplOToa  oanaad  In  Tssoolng  s  intj  in  immiiMiii 
dangar  from  a  rapldlj  approaching  taraia;  oaaa  in  Jndgma&t. 
Wliere  a  railroad  amployee,  on  obBerving  a  amall  bo7  abont  algbt 
rears  old  standing  on  tbo  railroad  tnwk  with  bis  back  to  a  rap- 
Idlr  mpproacbing  train  whlcb  liad  blled  to  give  the  atatutory  sig- 
nals, mshed  on  the  track  and  either  poshed  the  bc^,  or  so  a^ 
tracted  bis  attention  and  alaimad  him,  that  be  ran  oC  the  track 
■0  that  his  life  vas  saved,  bnt  slipped  or  stumbled  himsrtt,  and. 
In  conseqaence  of  irhlch  be  was  struck  bj  the  engine  and  killed, 
a  finding  br  the  Jury  that  sucb  employee  acted  with  due  car* 
under  the  drcumatanoes  was  Justified. 


TBOll  OBION. 


Appeal  fnMD  the  Oircoit  Court  of  Obion  Count;. — 
B.  E.  2£aiden,  Judge. 

SwioQAKT  &  Spbadun,  foT  BailToad. 

MooBB  &  CoCHBAN  and  Lannon  &  Stantibld^  fw  Bid- 

Ub.  Justiob  WILKB8  d^Tered   the  opinion  of  the 
Court. 
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TUb  IB  an  action  for  damages  resoltiug  in  the  death  of 
Bill  Bidley,  colored.  It  was  brought  by  his  widow. 
There  waa  a  trial  before  a  jory,  which  resulted  in  a  ver- 
dict and  judgment  for  |1,000,  and  the  railroad  companj 
has  appealed,  and  baa  assigned  quite  a  number  of  errorsL 

There  was  a  demurrer  filed  to  Uie  declaration,  stating 
as  a  ground  that  it  failed  to  aver  that  the  deceased  at  tiie 
time  of  the  injury  was  exorcising  due  caution  and  car^ 
or  to  make  any  statement  of  facts  r^idering  it  unneces- 
sary to  make  Buc^  averment. 

In  the  brief  of  counsel  for  the  railroad,  it  is  said  that 
this  dranurrer  waa  overruled,  and  that  the  defendant  ex- 
cepted to  the  action  of  the  court,  and  we  are  referred  to- 
page  4  of  Uie  record  to  verify  this  statem^it. 

We  do  not  find  such  recital  on  page  4  of  the  transcript,. 
n(»  elsewhere;  and,  on  examination  of  the  record,  we  do> 
not  find  that  the  demurrer  waa  ever  called  up  or  acted 
upon.  We  assume,  therefore,  that  counsel  made  tiiia 
statement  in  his  brief  inadvertently,  OT  that  the  record,, 
as  it  comes  to  us,  is  defective  and  incomplete. 

The  first  assignment  of  error,  being  that  the  court  im~ 
pnq>erly  overruled  the  demurrer,  is  therefore  bad. 

The  facts,  so  far  as  necessary  to  be  stated,  are  that  the 
deceased,  with  another  laborer,  waa  woi^ing  upon  the 
track  of  the  railroad  company  in  the  yards  at  Union 
CSty.  Three  or  four  boys,  about  eight  years  old,  on  their 
way  to  school,  stopped  to  watch  these  laborers  at  their 
work.  One  of  the  boys,  named  Harry  Cloys,  was  stand- 
ing upon  the  track  when  a  fr^ht  train  came  from  the 


730  TENNESSEE  EEPORTS,  [Vol.  Hi 

Railroad  t.  Ridtey- 

north,  runoing  quite  rapidly — Bome  eighteen  to  twait^- 
five  miles  an  hour.  When  it  approached  the  place  wh^e 
these  men  were  at  work,  th^  stepped  off  from  the  track, 
one  npon  one  ^de,  and  the  other  npon  the  other.  The 
little  boy,  Harry  Cloys,  was  standing  upon  the  track, 
with  his  back  towards  the  approaching  train,  watching 
file  men,  and  unaware  of  the  approach  of  the  train. 

There  is  some  question  as  to  whether  the  whistle  was 
blown  a  mile  to>m  the  corpca^te  limits,  as  the  statute  re- 
<iuires,  but  the  weight  of  the  proof  is  that  the  Itell  was 
uot  thereafter  rung  or  the  whistle  blown  before  the  hap- 
pening of  the  accident. 

The  deceased  had  quit  work,  and  had  stepped  aside  for 
the  train  to  pass,  and  was  himself  in  a  place  of  safety ; 
but  he  saw  the  peril  of  the  boy,  and,  acting  upon  the  im- 
pulse of  the  moment,  rushed  upon  the  track  to  rescue 
him  and  to  save  his  life.  He  either  pushed  him  off  the 
track,  or  so  attracted  bis  attention  and  alarmed  him  that 
the  boy  ran  off  the  track ;  bat  the  deceased,  in  rushing 
upon  the  track,  slipped  and  partially  fell,  and  was  struck 
by  the  engine,  and  killed. 

It  is  said  in  the  fifteenth  assignment  of  errors  that 
while  the  railroad  company  might  be  required  to  show 
an  observance  of  the  statutory  precautions,  so  far  as  the 
boy  was  concerned,  and  might  be  liable  for  any  injury 
to  him  in  case  of  its  failure  to  observe  such  precautions, 
yet  it  owed  no  such  duty  to  the  deceased,  who  was  an  em- 
plc^ee  of  the  road,  and  went  upon  the  track  in  the  imme- 
diate front  of  the  approching  train. 
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The  court  virtnally  charged  this,  in  sut^tance,  and 
made  the  liability  of  the  company  depend  npon  the  ac- 
tion of  the  deceased  in  going  npon  the  track  at  the  time, 
in  the  manner,  and  for  the  pnrpose  that  he  did. 

It  la  assigned  as  error  that  tiiere  is  no  evid^ice  to 
support  the  verdict,  and  that  the  facts  made  out  by  the 
plaintiff,  which  -we  have  very  briefly  stated,  do  not  fur- 
nish any  grounds  for  a  recovery. 

This  is  based  upon  the  theory  that  the  deceased,  in  go- 
ing upon  the  track  immediately  in  front  of  the  moving 
train,  was  guilty  of  such  contributory  n^Hgence  as  must 
bar  his  recovery,  even  though  his  object  and  purpose  was 
to  save  the  life  of  a  boy  who  was  in  imminent  danger  of 
being  mn  over  and  killed. 

The  theory  upon  which  plaintiff  seeks  to  recover  is 
that  this  boy,  eight  years  old,  had  been  put  in  a  position 
of  imminent  peril  and  danger  by  the  negligence  of  the 
defendant  road,  and  that  the  deceased,  in  order  to  save 
the  boy's  life,  rushed  upon  the  track  in  the  manner  and 
for  the  purpose  stated. 

There  can  he  no  dispnte  that  the  plaintiff's  intestate 
did  go  npon  the  track  immediately  in  front  of  the  moving 
train,  and  for  the  laudable  purpose  of  saving  the  boy's 
life,  and  that  the  boy  was  in  imminent  danger  from  the 
careless  and  n^Iigent  operation  of  the  defendant's  train, 
and  that  the  deceased  was  killed  while  engaged  in  this 
effort  to  save  life. 

We  think,  also,  that  the  weight  of  the  evidence  is  that 
the  deceased  slipped  or  stumbled  upon  the  track,  and. 
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In  conaegnence  of  this  mishap,  vas  caught  by  the  trains. 
vben  he  wotild  not  otherwise  have  been  Btradc. 

So  that  the  cmcial  qaestion  in  the  case  is,  was  the  de- 
ceased justifiable  in  going  before  a  moving  train  for  sack 
a  purpose,  and  was  he  gailt7  of  such  reckless  and  negli- 
gent conduct  in  attempting  to  make  the  rescue  as  must 
necessarily  or  probably  result  In  his  own  death? 

Upon  this  feature  of  the  case  the  trial  judge  charged 
very  fully;  saying,  among  other  things,  in  substance^ 
that  the  jury  must  determine  whether  deceased  was  gull- 
ty  of  negligence  in  going  upon  the  track  as  he  did  in  or- 
der to  save  the  life  of  the  boy ;  and  did  he,  in  so  doin^ 
do  anything  or  omit  to  do  anything  that  a  reasonably 
pmdent,  cautious  man  would  not  have  done  or  (nnitted 
to  do  under  the  circumstances? 

Again,  that  if  a  reasonably  pmdent  man,  under  the 
drcmnstances,  would  have  attempted  the  rescue  of  the 
bc^,  then  the  deceased  was  not  guilty  of  such  negligence 
in  making  the  attempt  as  wonld  bar  tus  recovery ;  but  if 
a  reasonably  prudent  man,  under  the  circumstances^ 
would  not  have  attempted  to  rescue,  then  plaintiff 
shoald  not  recov^.  However,  under  such  circum- 
stances, he  added,  the  law  would  not  exact  of  a  man  that 
measure  of  calm  and  deliberate  judgment  as  in  cases 
whK«  no  emergency  existed,  and  especially  where  the 
emei^ency  was  produced  by  the  wrong  <x  fault  of  the 
defendant,  and  called  for  prompt  decision  and  qnick  ac- 
ti<m  in  order  to  be  effective. 

He  told  the  jury  to  look  to  the  situation  of  the  boy— 
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whetiier  he  coald  probably  hare  escaped  himself,  and,  if 
not,  whether  deceaaed  had  return  to  believe  that  he  could 
rescue  him  without  injnry  to  himadf —  and,  if  an  at- 
tempt to  rescue  under  sncb  circamstances  wonld  !□• 
voire  a  danger  bo  obrions  and  glaring  that  a  reasonaUy 
prudent  man  wonld  not  attempt  it,  then,  if  the  deceased 
did  attempt  it.  It  would  be  such  raahnees  as  must  bar  any 
recovery. 

He  then  charged  fully  the  reverse  of  this  propositi(Mi. 

He  charged  this  idea  and  theory,  in  different  form  and 
different  language^  repeatedly  and  T«*y  fully,  and  told 
the  jury,  among  other  things,  Uiat  if  the  deceased's  negli- 
gence was  the  proximate  cause  of  the  injury,  or  if  it 
proximately  contributed  to  the  injury,  he  could  not  rc- 
•coTer. 

In  tiie  case  of  Chattanooga  Light  d  Power  Go.  v. 
Eodges,  109  Tenn.,  331,  70  S.  W.,  616,  60  L.  R.  A.,  459, 
'97  Am.  Bt.  Rep.,  844,  this  court,  speaking  through  the 
chief  justice,  said : 

"It  seems  to  be  well  settled  that,  wheu  a  person  is  ex- 
posed to  peril  of  life  or  limb  through  the  negligence  of 
anotiier,  the  latter  will  be  liable  in  damages  for  injuries 
received  by  a  third  party  in  a  reasonable  effort  to  rescue 
the  one  so  imperiled."  Citing  Pennsylvania  v.  Roney,  89 
Ind.,  453,  46  Am.  Rep.,  173 ;  lAnehan  t.  Sampson,  126 
Mass.,  506,  30  Am.  Rep.,  692 ;  Eckert  v.  R.  Co.,  48  N.  T., 
S03,  3  Am.  Rep.,  721 ;  Oibney  v.  State,  137  N.  Y.,  6,  33  N. 
E.,  142, 19  L.  R.  A,  365,  33  Am.  St  Rep.,  690. 

"But  even  in  such  a  case  the  rescuer  must  not  rashly 
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expose  himself  to  danger."  Penn,  Co.  t.  Langendorf,  4S- 
Ohio  St,  316,  28  N.  E.,  172, 13  L.  B.  A.,  190,  29  Am.  St 
Rep.,  553. 

,  In  the  caee  of  Eckert  t.  L.  d  N.  R,  Co.,  Bupra,  the  eri- 
dence  showed  that  the  train  was  approaching  in  plain 
viev  of  the  deceased,  and  that  there  was  a  «nall  child 
npon  the  track,  who  mnst  inevitablj  be  crashed  by  the- 
rapidly  approaching  train  if  not  rescued,  tjnder  these- 
circumstances,  it  was  not  wrongful  in  him  to  make  every 
effort  in  his  pow^  to  rescue  the  child,  compatible  with 
a  reasonable  regard  for  his  own  safety.  It  was  his  duty 
to  exercise  his  judgment  as  to  whether  he  could  protnbly 
save  the  child  without  serious  injury  to  himself.  If. 
b^m  appearances,  he  believed  that  he  could,  it  was  not 
n^ligence  to  make  an  attempt  to  do  so,  althou^  he- 
might  believe  that  possibly  he  might  fail  and  receive  an 
injury  himself.  He  had  no  time  for  deliberation.  He 
must  act  instantly,  if  at  all,  as  a  moment's  delay  would 
have  been  fatal  to  the  child.  The  law  has  so  high  a  re~ 
gard  for  human  life  that  it  will  not  impute  n^ligence- 
to  an  effort  to  preserve  it,  unless  made  under  such  cir- 
cumstances as  to  constitute  rashness  in  the  judgment  of 
prudent  pei^ons.  For  a  person  engaged  in  his  ordinary 
affairs  or  in  the  mere  protection  of  property  knowingly 
and  voluntarily  to  place  himself  in  a  position  where  he 
is  liable  to  receive  a  swions  injury  is  negligence  which 
will  preclude  a  recovery  tm  an  injury  so  received ;  but 
when  the  exposure  is  for  the  purpose  of  saving  life  it  ia 
not  wrongful,  and  therefore  not  n^ligence,  unless  suchi 
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as  must  be  regarded  as  either  rash  or  reeklesa"  The 
jury  were  warranted  in  finding  the  deceased  free  from 
negligence  under  the  rule  as  above  stated. 

In  Oibney  v.  State  of  New  York,  137  N.  Y.,  6,  33  N.  E., 
142, 19  L.  E.  A.,  365,  33  Am.  St  Hep.,  690,  a  child  walk- 
ing with  its  parents  fell  through  a  defective  bridge  into 
the  canal  below.  The  father  immediately  plunged  into 
the  canal,  and  both  fath<^  and  son  were  drowned.  It 
was  contended  by  the  State  that,  while  the  defective 
bridge  may  have  been  the  cause  of  the  boy's  death,  it 
could  not  be  r^arded  as  the  cause  of  the  death  of  the 
father,  although  his  death  occurred  in  an  attempt  b>  save 
the  life  of  the  child.  The  court  held  that  the  peril  to 
which  the  child  was  exposed  was  the  result  of  the  neg- 
ligence of  the  State,  and  that  the  peril  to  which  the  fath- 
er exposed  himself  was  the  natural  consequence  of  the 
situation.  The  court  said :  "We  think  it  may  justly  be 
said  that  the  death  of  both  the  child  and  parent  was  the 
consequence  of  the  negligence  of  the  State,  and  that  the 
unsafe  bridge  was,  in  a  l^al  and  judicial  sense,  the  cause 
of  the  drowning  of  both." 

In  the  case  of  Penn.  Co.  v.  Langedof,  48  Ohio  St.,  316, 
28  N.  E.,  172, 13  L.  H.  A.,  190,  29  Am.  St  Rep-,  553,  it  is 
said :  "To  entitle  one  to  relief  for  the  consequences  of 
the  act  of  another,  it  is  by  no  means  necessary  that  the 
injured  party  should  have  been  in  the  dischai^e  of  any 
duty  whatever  at  the  time.  His  rights,  in  this  respect 
are  perfect  when  he  is  in  the  performance  of  any  lawful 
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act,  and,  Id  eome  States  and  in  some  instances,  when  the 
act  is  not  strictly  lawful." 

It  is  further  said  in  the  case  "that  the  act  of  the  de- 
fendant in  errcur  was  not  only  lawful,  bat  in  the  highest 
•degree  commendable." 

It  was  also  said :  "There  was  only  a  fraction  of  a 
minute  in  which  to  resolve  and  to  act,  or  action  would 
tome  too  late.  Under  these  circumBtances,  it  would  be 
unreasonable  to  require  the  exercise  of  judgment  by  one 
in  a  position  to  afford  relief.  To  reqaire  one  so  situated 
to  stop  and  weigh  the  dang^^  in  attempting  to  rescue 
another,  and  compare  tbem  with  those  hanging  over  the 
person  to  be  rescued,  would  be  in  fact  to  deny  the  rescue 
altogether,  if  the  danger  were  imminent.  The  attending 
circumstances  mnat  be  regarded — tiie  alarm,  the  excite- 
ment, the  confusion,  usually  pres^it  on  such  occasions. 
The  uncertainty  that  the  proper  movement  would  be 
made,  the  promptness  required,  and  the  liability  to  mis- 
take as  to  what  is  best  to  be  done,  suggest  that  mncb 
latitude  of  judgment  should  be  allowed  to  those  who  are 
forced  by  the  strongest  dictates  of  humanity  to  decide 
and  act  in  a  sudden  emergency.  And  the  doctrine  Uiat 
one  who  under  such  circumstances  springs  to  the  rescue 
of  another,  thereby  encountering  great  danger  to  hlmseJf, 
is  guilty  of  negligence  per  se,  is  supported  by  neither 
principle  nor  authority ;  and  at  last  the  rule  is,  *What 
would  a  reasonably  prudent  man  have  done  and^  simi- 
lar circumstances?' " 
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In  the  case  of  Spooner  v.  R.  B.,  116  N.  T.,  34,  21  N. 
B.,  696,  the  Eckert  case  was  approved,  and  it  waa  held 
that  a  person  who  steps  npon  a  railroad  track  in  a  hn- 
mane  effort  to  save  a  young  child  cannot  be  considered 
a  trespasser. 

The  mle  aa  stated  in  7  Am.  &  Eng.  Enc;.  Law,  p.  394, 
is  aa  follows : 

"It  is  said  that  one  who  is  injured  by  the  n^ligence  of 
another  in  attempting  to  save  the  life  of  one  imperiled  by 
his  Diligence  is  not  himself  guilty  of  contributory  neg- 
ligence; but  the  true  rule  in  such  cases  is  that  contribu- 
tory negligence  is  a  question  of  fact  for  the  jury,  and,  if 
it  appears  that  the  attempt  was  not  so  rash  as  to  entail 
certain  injury,  a  recovery  will  be  sustained. 

"And  the  defendant  will  be  liable  if  the  person  saved 
is  incapable  of  contributory  negligence  or  was  free  from 
such  nt^ligence,  provided  there  was  negligence  on  the 
part  of  the  defendant  towards  such  person  or  towards 
the  plaintiff." 

In  the  case  of  Donahoe  v.  Wabash  R.  Co.,  83  Mo.,  560, 
-53  Am.  Rep.,  594,  the  facts  were  that  Mrs.  Donahoe  was 
struck  and  injured  by  a  train  while  trying  to  save  the  life 
of  her  infant  child,  which  had  wandered  upon  a  railroad 
track  in  front  of  an  approaching  train-  It  was  held  in 
that  case,  among  other  things,  that  the  negligence  of  the 
company  as  to  the  child  is  imputed  to  the  company  with 
respect  to  the  mother,  who  attempted  to  rescue  it;  but, 
if  the  company  was  not  guilty  of  negligence  aa  to  the 
Hi  Tenn— 47 
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cliild,  then  it  would  only  be  liable  for  n^ligence  to  tlie 
mother  after  her  efforts  to  rescue  the  child  had  eosa- 
menced. 

We  hold  that  it  is  not  only  a  lawful,  but  a  laudable  act, 
to  attempt  to  save  human  life  when  it  is  imperiled  by 
great  danger,  and  in  a  sadden  emergency,  and  in  snch 
cases  the  courts  will  not  require  the  person  to  stop  and 
hesitate  and  wdgh  probabilities  until  it  is  too  late  to 
make  the  rescue;  and  the  rule  laid  down  by  the  trial 
judge  is  safflciently  strict — Utat  the  part^  attempting  the 
rescue  under  snch  circumstances  must  use  such  care  as 
a  reasonably  prudent  and  carefol  person  would  nse  in 
such  emeargencies  and  nnder  similar  environments. 

In  the  present  case  the  boy's  life  was  in  immiaent  dan- 
ger— a  danger  brought  about  to  a  lai^  extent  by  the 
negligent  act  of  the  railroad  company,  inasmnch  as  he 
was  standing  with  his  back  to  the  approaching  train, 
and  could  have  been  seen  by  any  watdiful  lotAout.  No 
precautions  were  observed.  The  danger  was  imminent. 
Action  must  necessarily  be  prompt,  or  it  woold  be  too 
late,  and  the  deceased  was  impdled  with  the  commend- 
able  desire  to  save  the  boy's  life. 

Under  these  circnmstances,  he  attempted  to  make  the 
rescue;  and,  but  for  his  slip  or  stumble,  doubtless  he 
would  have  been  successful  in  preserving  his  own  life  as 
well  as  in  rescuing  the  boy. 

UndMT  these  circumstances,  we  think  the  Jury  was  well 
warranted  in  rendering  the  verdict  it  did. 

But  for  the  action  of  the  deceased,  it  appears  manifest 
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that  the  hoj  would  have  been  mn  over  and  killed  by  tlie 
traju,  and  the  railroad  compaDy  would  have  been  liable, 
in  all  probability,  for  a  mnch  larger  judgment  than  wa« 
giT^i  in  the  present  case. 

U[K>n  the  whole  record,  we  think  the  merits  of  the  case 
have  been  reached,  and  there  ia  no  rerereible  error ;  and 
the  judgment  of  the  court  below  is  affirmed,  with  costa 

There  are  other  errors  assigned,  which  will  be  disposed 
of  in  a  memorandum,  which  need  not  be  published. 
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7.  Statutes  making  taxes  assessed  to  a  life  tenant  a  lien  on 
the  remainder  estate  are  constitutional.  1897,  cb.  1, 
sees.  4  (1),  27;  1899,  ch.  435,  sees.  5  (1),  33;  1901,  ch.  174, 
aeos.  6  (1),82;  1903,  ch.  258,  sees.  6  (1),  33 1B< 

*This  Index  wae  prepared  by  R.  T.  Shannon,  Esq.,  of  the  Naah- 
Tllle  bar,  and  It  affords  me  pleasure  to  acknowledge  my  obligation 
tberefor. — Reporter. 
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Actual  poousston  of  port  of  land  nniler  reglat«red  aasar- 
ance  of  title  eztcoidB  advene  posaeeslon  to  the  nitole 
tract,  ttiabUng  anch  advene  posaeuor  to  mala  tain  a  re- 
Idevln  Bult  for  the  Uinber  felled  and  remored  therefrom..  1 

ADTICB  OF  COtJNSEL. 

Bee  Matlcloiia  Proaecutlon. 
AFFIRHANCSL 

Of  Juatice'a  Jodsmeat  for  hiB  failure  to  file  the  papen,  upon 

producUon  thereof  bj  the  ^pellee t 


Bee  Peraonal  Injurlea. 
ALJBNS. 

1.  Their  children  bom  in  this  country  are  ciUiens  of  tbla 
country 711 

2.  Presumption  that  alienage  continues  711 

5.  Upon  marriage  of  an  alien  woman   to  a  dtlra  of  this 
country,  she  and  her  minor  children  become  citlsens...  711 

4.  Where  alien  heirs  cannot  Inherit  the  dtlaon  heirs  will 
take  the  whole  inheritance  711 

6.  Capacity  to  inherit  depends  upon  etatutee  or  treaties...  711 

e.   Statutes  on  subject  superseded  by  other  statutes 711 

T.  Acts  18S3,  cb.  860,  applies  only  where  all  the  heirs  are 

aUens  .T 711 

AHBNDMBINT   OF  PLEADINaa 

1.  Bemandment  for,  refused  where  Justice  has  been  done. .     62 

2.  Remandment  lor,  refused  if  party  asking  is  guilty  <tf  cul- 
pable segllgence 62 

AHENDHKNT  OP  STATUTES. 

Act  ameDdlns  prior  act  "so  as  to  read  as  follows"  takes 
eltect  from  date  of  amendment 213 

ANSWXR3   IN   CUANOERT. 

£^u:ta  In,  taken  to  be  true,  where  the  cause  Is  set  down  for 
hearing  upon  the  bill  and  answer  438 

APPEALS. 

1.  Not  until  final  decision Sg 

2.  Allowed  by  statute  before  final  decision  in  equity  cases 
only  CS 
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APraSALS— ConUnned. 

3.  'Will  not  Its  where  trial  Judge  BuatalDs  one  sronnd  of  de- 
marrer,  directed  to  one  part  of  declaration,  and  overrules 
otlier  grounds  to  the  wbole  declaration  In  an  action  to 
recover  damages  for  deceit  In  a  sale  and  purchase  of 
land GS 

APPEALS. 

1.  Affirmance  of  Justice's  Judgmeiit  tor  the  Justice's  failure 
to  file  the  papers,  upon  production  therectf  by  the  ap' 
pellee    426 

2.  Errors  reviewable  and  cMrectlble  In  the  supreme  court. .  632 
APPEAL  BONDS. 

Surety  liable  for  costs  adjudged  against  his  principal  to 
amount  of 463 

ASSESSMENT  FOR  TAXES. 
See  Taxation. 

AS8IGNBIENTS    OP  ERROR. 

1.  For  permitting  a  lease  to  be  used  as  an  absolute  criterion 
for  value  iB  too  general,  when  60» 

Z.  Rule  In  supreme  court  limiting  errors  assignable  to  the 
ground  for  new  trials  set  out  la  the  motion,  when 632 

3.  la  the  supreme  court  limited  to  err<vs  assigned  on  motion 
for  new  trial  under  rule  <rf  lower  court,  when G32 

4.  Demurrer  not  acted  on  In  the  lower  court  cannot  be  as- 
signed aa  error  In  the  supreme  court 727  . 

ATTACHMBNT. 

Not  to  be  resorted  to  when  personal  service  can  be  had, 

when  100 

BAIL. 

1. -Exoneration  of  sureties  will  not  be  granted  without  sur- 
render ctf  principal,  when  76 

2.  Elioneratlon  of  sureties  vrill  not  be  granted  except  In  ex- 
treme cases  7S 

BANK   CHECKS. 

1.  Payment  may  be  stopped  by  drawer  before  acceptance. .  693 

2.  Itrawer  Is  precluded  from  stopping  payment  where  It  was 
the  Intention  to  assign  ths  specific  fund,  when 693 

8.  Payment  by  drawee  bank  after  stoppage  of  payment  Is 

not  ratlBed  by  drawer's  suit  against  the  payee,  when 6911 

See  Bills  and   Notes. 
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BILLS    OF  EXCEPTIONS. 

1.  Bvttr  part  niDBt  be  ftaOieiitlcated  by  the  trial  Judge 663 

2.  Parts  not  tbas  authenticated  will  be  stricken  out  by  the 
supreme  court 683 

BILLS   AND  NOTES. 

I.  Purchaser  of  time  certificates  of  deposit  In  the  name  of 
one  as  troBtee  acquires  no  title  against  the  beneflclarr, 
where  such  trustee  had  no  power  to  dispose  of  them, 
when   447 

5.  Facts  overlooked  by  purchaser  will  not  relieve  him  of 

consequences 467 

See  Banlc  Checks. 

BOXS  OF  REIVCBIW. 

Federal  court's  denial  of  petltlcm  to  file  a  bill  of  review  tar 
newly  discovered  evidence  showlDg  fraud  la  ret  afudi- 
cttla  against  a  bill  In  a  state  court  to  set  aside  a  Jndc- 
ment  for  fraud 1 

BOARD  OF  INSPBCTOBS  OP  ELECTIONS.  - 

Majority  cannot  act,  unless  so  provided  by  statute 616 

BREACH  OF  PROMISE. 

See  Marriage. 
CAPACITY. 

See  Mental  Capacity, 
CASES  DISTINOUISHED  OR  MODIFIED. 

1.   Carson  v.  Lumber  Co.,  108  Tenn.,  681 KM 

i.   Cubbfns  V.  Ayres,  4  Lea,  329  3SE 

3.  Daniel  v.  Weaver,  C  Lea,  393 414 

4.  Gaslight  Co.  V.  State,  6  Cold.,  310 255 

6.  Graham  v.  Association,  98  Tenn.,  61 47 

6.  Orewar  v.  Alloway,  3  Tenn.  Chy.,  584  414 

7.  Grosvenor  v.  Betbell,  93  Tenn.,  679 414 

5.  H&ll  V.  Hawkins,  6  Hum.,  3G9 47 

9.   Halley  v.  Alloway,  10  Lea,  623...' 414 

10.  Hart  V.  Vlnsant,  6  Hels..  616 117 

II.  Humphrey  v.  Humphrey,  1  Swan,  164 426 

12.  Insurance  Co.  t.  SpraUey,  99  Tenn.,  3S2 271 

18.  Lawrence  v.  Hudson,  12  Hels,,  671 B21 

14.  Maddox  v.  Apperson,  14  Lea,  696 2* 

IE.  Manufacturing  Co.  v.  Collier,  91  Tenn.,  625 S17 
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CASES  DISTINGinSHBD  OR  MODIFIED— Contlsned. 

16.  HcDaTld  T.  Wood,  B  Hela.,  95 2S6 

17.  Eandall  t.  Payne.  1  Tenn.  Cliy.,  187,  142  at  Mq 84 

18.  Saunders  t.  StaUlngB,  6  Hela..  6E,  70-72 266 

19.  Snowden  t.  AaeocUtion,  7  Lea,  225,  229 256 

20.  State  T.  Turnpike  Co.,  1  Shannon's  Tenn.  Cm.,  611 194 

21:  Steger  t.  ReCrlgeiatlng  Co.,  89  Tenn.,  458 414 

See  Overruted  Caaes. 

CHAMPERTT. 

Deed  for  land  In  the  adverse  poeseaelon  of  another  T>7  actual  < 
pOBsesilon   and    consequent    conBtructlTs  pobsdbbIoh    to 
extent  of  boondarles  of  title  papers  Is  champertons  and 
TOld  117 

CHANCBaiy  PLEADINQ  AND  PRACTICEL 

1.  Defense  of  ontatandlng  title  mnat  be  pleaded,  when 62 

2.  Facts  In  answer  taken  to  be  tme,  where  the  cause  Is  set 
down  for  hearing  upon  the  bill  and  answer  438 

CHARACTER. 

Charge  that  proof  of  good  character  wonld  strengthen  the 
presumption  of  defendant's  Innocence  should  be  glvrai, 
when -. 483 

CHARGE  or  COURT. 

1.  That  advice  of  counsel,  If  unsound  In  law.  Is  not  sufficient 
evldraice  of  probable  cause,  la  reversible  error 40 

2.  That  Jury  are  to  determine  whether  advice  of  counsel 
was  sound  In  law  is  reversible  error 40 

3.  Refusal  to  charge  that  advice  of  counsel,  properly  obtain- 
ed, although  erroneous  In  law,  constitutes  probable 
cause  Is  reversible  error 40 

4.  Evidence  sufficient  to  Justify  submission  ctf  question  as 

to  cnatom,'. 827 

5.  Count  for  injuries  to  fee  as  distinguished  from  recur- 
rent Injuries  eliminated  by 868 

6.  Request  for  further  Instructions  containing  an  untrue 
statement  as  to  the  testimony  is  properly  rejected 483 

7.  Refusal  of  request  tor  Instmctlons  as  to  weight  of  evi- 
dence of  undenled  accusations  and  statements  Is  revers- 
ible «nox.  wbea  483 
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CHARaH  OF  COURT— Continued. 


8.  jRetosal  at  request  Uut  Jury  should  oonslder  whether, 
under  all  ths  drciimstaiicea,  &  denial  of  accnmtlone  or 
statements  was  demanded.  Is  reversible  error,  when. . . .  489 

9.  Refusal  ol  request  not  ^pllcable  to  the  facta  Is  proper. .  <8S 
10.   That  proof  of  good  character  would  Btrengthen  thepre- 

'   sumption  ct  defendant's  Innocence  should  be  s^Ten,  when  411. 


See  Bank  Checks. 

CITIZENS. 

See  Aliens. 

CIVIL  DISTRICTS. 

Statute  abolishing,  tq>erate8  to  abolish  offices  dependent  up- 
on the  districts  for  their  existence  and  ends  tjie  ofllclal 
life  of  the  Incombents 361 

CODE  CITED  AND  CONSTRUEID. 

1.  Appeals  before  final  decree  are  confined  to  equity  eases. 
Sees.  48ST,  4888,  4SS9  (S.) ;  sees.  S87Z,  8873,  S8T4  (M.  ft 
v.);  sees.  816B,  31B6,  8167  (T.  ft  S.  and  1858) 6S 

2.  Supreme  court  will  not  remand  a  case  for  amendment 
of  pleadlugB  where  Justice  has  been  done.  Sec.  4905  (S.) ; 
sec.  3SS9  (U.  ft  V.)  1  sec.  3170  (T.  A  S.  and  18&8) 62 

3.  Rcire  facia*  may  Issue  against  the  sureties  on  a  rec- 
ognizance alone  without  the  principal.  Sec.  4484  (S.) ; 
sec.  3484  (M.  ft  T.) ;  sec.  2787  (T.  ft  S,  and  1858) 7$ 

4.  No  exoneration  of  ball  without  the  surrender  and  produc- 
tion of  the  body  of  the  defendant  In  court,  when.  Sees. 
7144,  7146  (S.) :  sees.  6010,  6011  (H.  ft  V.) ;  sec.  SISO,  6181 

(T.  &  8.  and  1858) 7» 

G.  Exoneration  of  bail  will  not  be  granted  except  In  extreme 
cases.  Sees.  7146,  7117  (S.) ;  sees.  6012,  6018  (M.  ft  V.) ; 
sees.  5183,  6188  (T.  ft  S.  and  1858) 76 

6.  Process  may  be  served  upon  the  agent  of  a  nonresident 
corporation,  company,  or  individual,  when.  Sees.  4516, 
4512-4546  (S.) ;  sees.  3516,  3G39  (M.  ft  V.) ;  sees.  2811, 
2S34  (T.  ft  S.  and  1868):  sees.  2834a.  b  (T.  ft  8.) 100 

7.  Attachment  not  to  be  resorted  to  when  personal  service 
can  be  had,  when.  Sec.  6284  (S.) ;  sec.  4266  (H.  ft  V.) ; 
sec.  3524  (T.  ft  S.  and  1868) 100 

8.  Provisions  ot  Code  as  to  turnpike  companies  are  con- 
fined to  the  companies  organised  therenndw.  Sees.  1400- 
14*6  (1858) .,.,,  lOS 
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CODE  CITED  AND  CONSTRUED— ConUnued. 

i.  Tumptke  compEiiileB  created  by  special  acts  are  not 
subject  to  the  limitations  of  the  Code  of  18BS  us  to  tolls. 
Sees.  H36,  1«7   (1858) 105 

10.  Cmtract  of  marriage  made  wfthln  five  years  after  dlaaii- 
pearance  of  the  husband  or  wife  vUl  not  aostaln  b^  suit 
for  breach  of  promtse,  when.  Sec.  418S  (S.>;  sec.  3293 
(H.  ft  V.) :  aec.  2438  (T.  A,  8.  and  1868) 114 

11.  Adverae  posseaalon  of  land  for  seven  years  under  a  regis- 
tered deed  confers  title.  Sec.  4466  (S);  sec.  3459  (H.  ft 
v.);  aec.  2768  (T.  ft  B.  and  1858) 124 

12.  Suit  for  poaaesaion  of  land  against  an  Interloper  must 
be  by  an  action  of  forcible  entry  and  detainer,  when.  Sec. 
5096  (S.) ;  sec.  4078  (H.  ft  Y.) ;  sec.  3347  (T.  ft  S.  and 
1868) 125 

13.  Adverse  possession  of  personal  property  for  three  years 
yesta  title.    Sec.  4470  (S.) :  sec.  3170  (M.  ft  V.) ;  sec.  2773 

(T.  ft  8.  and  1858) 126 

14.  Juy  trial  In  chancery  on  second  trial,  though  ezpreaa- 
ly  waived  on  the  first  trial.  Seca.  4611-4616,  6282-6286 
(S.>;  aecs.  360^3605.  5215-5219  (M.  ft  Y.);  sees.  4465-4469 

(T.  &  S.  and  1868)    177 

16.  Process  cannot  be  aerved  on  the  resident  attorney  of  a 
foreign  corporation  acting  In  that  capacity  alone.  Sees. 
4543-4546   (S.) 271 

16.  Jurisdiction  of  the  circuit  court  Is  appellate  and  revisory 
only  aa  to  appointment  of  adminlatrators.  Sees.  3934, 
3940  (8.);  aecs.  3042,  3048  (U.  ft  Y.);    sees.  2202,  2207 

(T.  ft  8.  and  1858) 289 

17.  Oourt  to  decide  between  next  of  kin  of  same  degree  ap- 
plying tor  administration.   Sec.  3939  (S.) ;  sees.  3047  (M. 

ft  V.)  J  aec.  2206a  (T.  ft  S.) 289 

18.  Commercial  finishing  materials  deposited  In  a  building  to 
be  used  in  finishing  It,  but  not  physically  attached  thereto 
do  not  pass  tinder  a  conveyance  of  the  land  when  not 
mentlcHied.  Sees.  3531,  3639  (8.);  sees.  2739.  2740,  2746 
(H.  ft  V.) ;  sees.  19S1,  1981a,  19S6  (T.  ft  S.  and  1858) ....  414 

19.  Afllnnance  of  Justice's  Judgment  for  his  failure  to  file  the 
piUters,  on  production  thereof  by  appellee.  Sees.  4873-4876 
<S.) ;  sees.  385S-3860  (M.  ft  Y.) ;  sees.  3142-3141  (T.  ft  S. 
and  1858)    426 

SO.  Statntea  providing  for  counterpart  process  and  prose- 
cutioa  of  suits  brought  In  wrcmg  county  unless  abated  by 
plesi  are  not  applicable  to  local  actlona.  Sees.  4526,  4617 
(8.):  sec.  3626,  3617  (M.  ft  Y.);  sees.  2821,  2812  (T.  ft 
8.     and  1858) 432 


750  INDEX.  [6  Gates 

CODB  CITBD  AND  CONSTRUBD-Coiitlnned. 

21.  Bnre^  on  i^peal  bond  1b  liable  for  coats  ftdjadged 
against  his  principal  to  the  amount  of  Uie  bond.  Sec. 
4986  (8.) ;  sec  S918  (U.  ft  V.) ;  sec.  8196a  (T.  ft  S.) . . . .  4fia 

22.  Costs  In  caaes  Hot  controlled  bj  stotnte  mar  be  sqnttablr 
apportioned  by  the  court.  Sees.  4SG1,  496S  eapedally,  and 
sees.  4988-4968  generallr  (S.) ;  eecs.  S944,  3946  apeclallr, 
and  aeCB.  SB21-894E  KeneraUy  (M.  &  V.) ;  sacs.  3219,  S220 
specially;  and  sees.  8197-3320  generally  (T.  ft  8.  and 
1868)  468 

23.  Costs  eaultabty  adjusted  when  neither  Is  the  "snccessfnl 
party;"  case  la  Judctnent  Sees.  4938,  4961,  4962  (B.); 
sees.  3981,  8944,  894S  <U.  ft  V.);  sees.  3197,  8219,  U80  (T. 

ft  B.  and  1858) S2C 

24.  Parent's  vrlttcoi  permission  to  glre  Intoxicating  llqnors 
to  Us  minor  children  at  any  time  la  no  defense  by  the 
giver.   Bees.  6786   (8.);   sec.  BS73   (H.  ft  V.};   sec.  4863 

(T.  ft  B.    and  18G8)   534 

26.  Where  the  statute  presorlbes  the  punishment  for  an  of- 
fense any  other  or  additional  punishment  Is  excluded. 
BecB.  6437,  7202,  7212  (S.);  sees.  5847.  6068,  6078  (IL  ft 
T.)  i  sees.  4GB6.  5229,  G23T  (T.  ft  8.  and  1858) 634 

26.  Abatement  by  death  of  plaintiff  In  an  action  for  personal 
Injuries  after  two  terms  "wlthont  revlyor  by  adminis- 
trator. Bees.  4569,  4570,  4671  (S.) ;  sees.  3660,  8661,  8662 
<H.  ft  T.) ;  sees.  2846,  2847,  2849  (T.  ft  8.  and  1868) ....  640 

27.  Incidental  damages  tor  land  takni  for  a  railroad  less- 
ened tuy  Incidental  benefits  by  access  of  existing  raO- 
roads,  by  crossing  tracks  of  prtqMSed  railroads,  to  remain- 
ing land  valuable  for  manufacturing  sites.  Bees.  1489, 
1604,  1857  (8.) ;  sees.  1249a,  1562  (H.  ft  V.) ;  sees.  1119, 
1338    (T.  ft  B.  and  1868) B6» 

28.  Rules  of  practice  for  presenting  and  disposing  ot  motiona 
for  new  trials  may  be  prescribed  by  the  circuit  courL 
Sec.  6076  (8.) ;  sec.  5009  (M.  ft  V.) ;  sec  4237  (T.  ft  8.  and 
1858) 63» 

89.  Rule  of  practice  in  supreme  court  limiting  enorv  as- 
signable to  the  grounds  fbr  new  trials  set  out  In  the  mo- 
ticm,  when.  Sec.  6337  (B.) ;  sec.  6254  (H.  ft  V.) ;  sec.  4S04 
(T.  ft  8.  and  1868) 632 

SO.  Insufficient  statement  in  motion  for  new  trials — case 
In  Judgment  Sec.  6075  (S.) ;  sec.  6009  (U.  ft  V.) ;  sec 
4237   (T.  ft  S.  and  18ES) 632 

81.  Statute  speclflcally  defining  credits  for  good  conduct  of 
convlctB,  In  existence  at  data  of  conviction.  Is  not  an  lit- 
vaslon  ot  tha  pardoning  power.   Bee  7428  (8.) 64S 
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CODE  CTTBD  AND  CONSTRTTBD— Contlnnea. 

33.  Btatnte  autboiiring  c<nnmntaUoa  ot  sentMiceB  In  ths  dle- 
cratlon  of  a  board,  without  prascriblog  tha  schednle  of 
Bpeclflc  credits  for  good  (XHidact,  is  an  utLconstltutional 
delegation  of  leglslatlTe  authority.    Bee.  7423  (S.) 66e 

33.  Btatnte  unconaUtntlonal  and  Told  In  imt  mar  be  valid  In 
other  parts,  when.  Bee.  7423   (S.) 64& 

54.  Reildence  required  for  maintaining  a  bill  tor  divorce  la 
lost  b7  residence  at  Washington  Cltr,  with  intention  of  re- 
tomlng  onlr  npon  loss  of  governmental  poaftlon  (rf  in- 
definite tenure.  Sec.  4203  (S.];  sec.  S308  (M.  ft  V.); 
aec.  i450   (T.  ft  S.  and  18E8) S6S 

55.  Property  taken  in  kind  by  widow  In  payment  of  a  be- 
qaest  of  one-half  of  the  residue  of  the  estate  Is  not  sub- 
ject to  collatwal  inherltanoe  and  sncceaeton  tax,  when. 
Sees.  784,  7»B  <S.)  677 

36.  Clear  or  net  value  ot  share  of  estate  after  deduction  of 
debts,  etc.,  is  subject  to  the  collateral  Inheritance  and 
succession  tax.     Sec.  724  (S.) 677 

37.  Widow  falling  to  dissent  from  her  husband's  will  Is  ex- 
cluded tr<Mn  intestate  personaltr.  Bees.  4146,  4147,  4172 
(S.) ;  leca  8261,  3262,  3278  (M.  ft  T.) ;  sees.  2404,  2429  (T. 

A  8.  and  1868) ;  sec.  2404a  (T.  ft  S.) 700 

88.  Statutes  on  subject  of  aliens  superseded  b7  other  statutes. 

Sees.  1998-2000    (1858),    superseded   by    sees.    S669    and 

8G80  O)  7U 

39.    Sections  3661  and  3662  of    Shannon's    Code  afply  onl; 

where  all  the  heirs  are  aliens 711 

COLLATERAL  INHERITANCBl  AND  SUCCEaSION  TAX. 

1.  Property  taken  in  kind  by  wldov  in  payment  of  a  be- 
quest of  one-half  of  the  residue  of  the  estate  la  not  sub- 
Ject  to,  when 677 

2.  Clear  or  net  value  of  share  of  estate  after  deductlcm  of 
debts,  etc.,  la  subject  to 677 

3.  But  Tennessee  debts  of  a  resident  testalor  will  not  be  de- 
ducted from  Tennessee  assets  subject  to,  when 677 

COMMON  CAJUUHRB. 

1.  Telephtne  like  telegraph  companies  are  common  carriers 
of  news  19* 

3.  Of  passengera  Is  odjS  who  undertakes,  for  hire,  to  cany 
all  passengers  Indifferently  who  may  apply  for  passage. .  521 

3.  A  livery  stable  keeper  Is  not,  when S21 
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COMMON  CARRIEiRS— ConUnned. 

4.  TlgUance  required  In  protection  of  puBengen  ttom  In- 
JuiT  ^7  other  t>aaseDKen,  and  UablUtr  for  teUnrfl  to 
perform  iocb  dutr;  <m>e  la  Indgment 6 

CONDITIONAL  SALES. 

Rights  of  sabseauent  mortgace«  prevMls  OTer  rights  of  sel- 
ler ot  machinery  B61d  under  condltlMial  sale  and  so  attach- 
.ed  to  land  as  to  become  a  fixture 2 


PurchaBor  of  land  subject  to  Umbo-  contract  mar  recover 
logs  removed  after  the  time  limit,  though  cut  before  Us 
purchase,  if  confnsed  with  logs  cut  thereafter S 

CONSTABLES. 


CONSTITUTION  CITED  AND  CONBTRUBJD. 

1.  Statutes  maklDg  taxes  assessed  to  a  life  tenant  a  lien  on 
the  remainder  estate  are  constitutional.  Art.  1,  sec.  S; 

art  2,  sec.  28;  U.  S.  couHt,  14th    am 1S6  ' 

2.  Statute  (Acts  1903.  ch.  G9S)  redletiicdnK  Cumberland 
couDtr  contains  but  one  Bubject,  and  Is  constitutional. 
Art.  2,  sec.  17 861 

5.  ProTlalon  against  two  subjects  of  legislation  In  a  bill  ap- 
plies to  the  bodjr  of  the  statute  and  not  to  Its  civt)oii> 
when.    Art.  i,  Bee.  17 3G1 

4.  A  stock  law  or  no  fence  law  Is  not  unconstitutional  be- 
cause applicable  to  counties  of  a  certain  population  on- 
ly according  to  the  federal  census.  Art  11,  sec.  8 531 

6.  Verdicts  mar  be  directed  br  the  trial  judge  where  the 
tects  are  uncontroTM'ted  and  there  Is  no  doubt  as  to  the 
conclusion  to  be  drawn  therefrom.   Art.  6,  sec.  9 E79 

6.  Statute  speclflcallr  defining  credits  for  good  conduct  of 
convicts  In  eitstfince  at  date  ot  ctmvlctloD,  Is  not  an  In- 
vasion of  the  pardoning  power.   Art.  3,  sec.  6 646 

7.  Statute  authwlzlng  commatatton  of  sentences  In  the 
discretion  of  a  board,  without  prescribing  the  schMule 
of  specific  credits  for  good  conduct,  Is  an  uncfmstltnUonal 
delegation  of  legislative  authorltr.  Art  1,  sec.  6 646 
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CONSTITUTIONAL,  LAW. 

1.  StatatM  making  t&zm  asaeBBod  to  lite  tenftat  a  lien  on 
tlia  remainder  estate  are  constltutloiial ISt 

L  Statute  redlEtrlcUng  Cumberland  county  contains  but 
one  BUbJect  and  Is  constitutional 361 

S-  Provision  against  tvt>  subjects  ot  leslslatl(»i  In  a  blU 
applies  to  the  body  of  tlie  statute,  and  not  to  Its  caption, 
when «1 

4.  Statute  abolishing  clrll  districts  operates  to  ab<dlBh  ai- 
Sees  dependent  upon  tbe  districts  tor  their  existence, 
and  ends  the  official  life  ot  the  Incumb^its 861 

5.  Stock  law  or  no  tence  law  is  not  unconstitutional  be- 
canae  applicable  to  conntiee  of  certain  population  only 
under  the  federal  census Eai 

6.  Statutes  speclflcally  defining  credits  for  good  conduct  ot 
conrlcts,  In  exiatence  ot  date  of  conviction,  is  not  an  In- 
Taslon  ot  the  pardoning  power U< 

7.  Statute  authortzlng  commutation  of  sentences  In  the 
discretion  ot  a  board,  without  prescribing  the  schedule  of 
specific  credits  for  good  conduct,  la  an  uncMistltuUonal 
delegation  of  leglBlattve  authority 646 

8.  Statute  unconstitutional  and  void  la  part  may  be  valid 

In  other  parts,  when 646 

CONTEACTS. 

1.  Mental  capacity  to  make  ccmtracts  la  a  question  for  court 
and  Jury  to  determine St 

5.  Failure  to  furnish  water  sufficient  to  ^tlngulsh  Area 
within  the  terms  of  the  contract  Is  the  iwoxlmate  cause 

ot  the  loss 32S 

8.  Damages  tor  loss  ot  property  by  Urea  for  failure  to 
furnish  water  as  contracted  are  not  too  vague  and  Inde- 
terminate to  authorize  a  recovery 321 

4.  Damages  for  breach  of  contract  to  furnish  water  for 
eztlngulshment  of  fires  Is  the  value  of  the  property 
destroyed,  and  not  merely  the  value  ot  the  water  that 
should  have  been  furnished 32S 

6.  Of  permlBeion  to  cut  and  remove  timber  for  Ave  years, 
but  no  longer,  confers  no  right  thereafter  to  remove  logs 
previously  cut GH 

6.  Conveyance  of  land  subject  to  timber  contract  substi- 
tutes the  grantee  to  the  rights  ot  the  grantor.  Including 
the  timber  cut,  but  not  mnoved  wttbln  the  time  limit, 
when £M 

6  Gates— 48 
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CONTRACTS— Contlnaed. 

7.  Purcbue  of  land  eubJMt  to  Umber  contract  mi^  raoorer 
logs  remOTed  after  the  time  limit,  tbon^  cut  before  lila 
purctuae  U  conruaed  with  logs  cut  thereafter 59< 


CONTRIBUTORY  NBaLIQBNCE. 

L  Evidence  of  euch,  as  shows  no  erldence  to  sustain  % 
verdict  In  favor  of  pUtnttff 158 

i.  Rescuer  of  human  life  In  Imminent  danger  In  a  auddMi 
emergency  la  not  guilty  of  such  contrlbatorr  negUgence 
as  would  bar  an  action  for  his  wrongful  death,  when 72T 

CORPORATIONS. 

1.  Foreign  admitted  br  comity,  subject  to  our  laws  and  ]nr> 
IsdIctloD  of  our  courts   191 

2.  Forfdture  of  charter  or  ouster  must  be  adjudged.  In 
pursuance  of  statute  notwithstanding  mistake  or  good 
behavior  1 

3.  Forfeiture  for  failure  to  comply  with  statutes  not  de- 
claring forfeiture  Is  not  to  be  adjudged,  unless  the  pub- 
lic Interest  requires  It 1 

t:  Foreign,  not  complying  with  statnte  as  condition  ot  doing 
business  are  not  entitled  to  alBrmatlve  relief,  though 
failure  was  through  tnlatake  or  Inadvertence  Im 

S.  Ouster  not  adjudged  against  foreign,  tor  omission  to 
comvly  with  statute  as  to  local  business,  where  the  star 
tute  Imposed  no  such  penalty,  when 

S.  Telephone  company's   purchase  of  competing  c 

is  not  gronnd  for  forfeiture  or  ouster i 

7.  Ultra  vtret  lease  Is  not  ground  for  forfeiture  or  ouster 
years  after  Its  avoidance  and  resumption  of  corporate 

duties,  when 1 

Bee  Foreign  Corporstlona. 
Bee  Municipal  Corporations. 
Bee  Railroad  and  Terminal  Corporations. 
COSTS. 

1.  Surety  on  appeal  bond  Is  liable  for  costs  adjudged 
against  his  principal  to  amount  of  the  bond 463 

2.  In  cases  not  controlled  by  statute  may  be  equltab^  ap- 
portioned by  the  court;  case  In  Judgment 461 

-      3.   Equitably    adjusted    when    neither    la    the  "sacceesfol 

party" 6« 
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COSTS — Contlnndd. 

4.  On  appeal  from  a  Justice  of  tke  peace  by  defendant, 
where  plalntlfl  recovers  a  smaller  Judgment  In  the  circuit 
oonrt,  the  costa  nmy  be  adjusted  by  that  court 526 

COtJNTIBS. 

Statute  abotlahlng  civil  districts  operates  to  abolish  of- 
fices dependent  upon  the  districts  for  their  extstence,  and 
ends  the  oflllclal  life  of  the  Incnmbenta 361 

COUNTY  TRUSTEES. 

1.  Not  Insurers  of  public  funds,  but  are  liable  tor  lack  of 
diligence,  prudence,  and  caution 60S 

2.  Not  released  by  adoption  of  report  of  successor  sbovlng 
sum  due  from  failed  bank 608 

8,  State  revenne  agent  may  maintain  suit  In  the  name  of 
the  State  for  the  use  of  the  county  against  tbe  connty 
trustee  and  his  sureties  for  county  funds 608 

4.  CcHUmlsslons  may  be  applied  to  reduce  UabUlty  of  de- 
ceased trustee  for  county  funds 608 

COURT  OF  CHANCERT  APPEALS. 

Finding  of  bets  Is  conclusive  an  supreme  court,  when....  STl 

COVBINANTS. 

1.  General  warranty  of  title  runs  with  the  land  enabling 

a  subsequent  vendee  to  sue  for  the  breach 662 

2.  Intermediate  vendor  may  maintain  an  action  agalnsthis 
vendor,  If  forced  to  discharge  a,  liability  to  his  v«L<lee. ,  662 

3.  Eviction  Is  necessary  to  maintain  an  action,  but  It  may 
be  Implied  and  not  actual;  It  must  be  by  paramount  title, 
but  need  not  be  by  Judgment  of  a  court 662 

CUSTOM. 

1.  Evidence  sufficient  to  Justify  suhmlsston  of  question  as  ta  227 

2.  Need  not  extend  to  the  whole  State  but  only  to  the  region 
where  sought  to  be  applied 227 

3.  Dynamite  may  be  kept  under  permission  to  keep  "such 
other  merchandise  as  Is  usually  kept,"  when  nsage  Is 
shown 227 

DAMAGES. 

1.  For  loss  of  property  by  Ores  for  failure  to  furnish  wa- 
ter as  contracted  are  not  too  vague  and  indeterminate  to 
anthorize  a  recovery 328 
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DAM  AQES — Con  tluu  ed. 

2.  For  breach  ot  contract  to  tomlBh  water  tor  eztlnffolsh- 
ment  of  fires  la  the  Talne  of  the  property  deatr^ed,  and 
not  merely  the  ralue  ot  the  water  that  ahould  have  been 
fumlBhod 32S 

3.  For  Injury  to  property  from  operation  ot  pablic  or  qnasl 
public  enterpHses,  when  and  when  not 368 

i.  Heaanre  of  damages  for  Injorr  to  real  estate  Is  Its  di- 
minished rental  valne,  when  SftS 

e.  Heaaure  of  damage«  for  Injory  to  real  estate  trom  op- 
eration of  railroad  tenninal  yards  la  the  injury  to  the 
permanent  value,  when  3C8 

6.  Verdict  set  aside  tor  ezceeslTenefls  ta  damacea;   case 

In  Judgment  368 

7.  For  gathering  and  throwing  water  npon  the  land  ot  an- 
other   679 

8.  tJpon  the  basis  of  pennanent  injury  for  OTorflowlng  land, 

when 679 

See  Eminent  Demaln. 

DEEDS  OF  CMDNVHTANCE. 

1.  Referring  to  State's  grant  by  its  number  Is  suffldent 
where  such  grant  describes  the  land 117 

2.  Ot  land  subject  to  timber  contract  substitutes  the  gran- 
tee to  the  rights  of  the  grantor.  Including  timb«-  cut, 
but  not  removed  within  the  time  limit,  when 69fi 

DEMURKER. 

Not  acted  on  In  lower  court  cannot  be  assigned  as  error 
In  the  supreme  court  727 

DESCRIPTION  OF  LAND. 

By  reference  to  State's  grant  by  Its  number  Is  sufficient 
where  such  grant  describes  the  land  117 

DIVORCE. 

Residence  required  for  maintaining  a  bill  for  divorce  la  lost 
by  residence  at  WashlngtcMi  City,  with  intention  ot  re- 
turning only  upon  loss  of  governmental  positlou  of  in- 
definite tenure  666 

BJECTMKNT. 

Vendor  is  not  bound  by  judgment  agi^nst  vendee,  when...     62 


6  Gates] 


BISECTION. 

HoBband's  irlll  glTing  vldow  wholA  estate  for  lite,  and 
her  acceptance  thereunder,  does  not  deprlva  ber  of  re- 
mainder In  lands  held  bj  them  bj  the  entirety;  for  the 
doctrine  of  election  Is  not  ^pllcable  to  flucb.  a  case. . . .  700 

BLECTIONS. 

Majority  of  board  of  Inspectors  cannot  act,  unless  so  pro- 
■rided  by  statute  BIS 

mimmtr  domain. 

1.  Amounts  for  value  of  land  taken  and  for  Incidental 
damages  to  remainder  ehould  be  reported  separately. . .  669 

2.  Incidental  damages  estimated  aa  though  the  land  taken 
was  occupied  by  as  many  railroad  trackc  as  Is  practi- 
cable   , 569 

3.  InddentBl  damages  lessened  by  Inddent&l  benefits  by 
access  to  existing  railroads,  by  crossing  tracks  of  pro- 
posed railroad,  to  remaining  land  yaluable  for  manu- 
facturing Bites S69 

4.  Quantity  taken  should  be  valued  at  Its  worth  at  the 
place  and  in  the  form  where  and  In  which  taken S6B 

G.  Lessee  U  a  necessary  party  to  condemnation  proceedings  609 

6.  Assignment  of  error  for  permitting  a  lease  to  be  used 

as  an  absolute  criterion  for  value  Is  too  general,  when. . . .  609 

7.  Value  of  rental  basis  proved  by  wttness  on  croBB-ezam- 
inatlon,  when   609 

8.  Bental  value  to  he  considered  In  determtulng  value  of 
property  669 

9.  After  Judgment  of  condemnation,  contention  that  de- 
fendant Is  entitled  to  no  damages,  cannot  be  made  at  a 
subsequent  term,  whm  only  the  amount  of  damages  Is 
Involved  609 

10.  Refusal  to  permit  witness  to  testify  as  to  rental  value 
of  land,  where  the  value  at  the  land  Is  Involved,  Is  error, 
when  609 

11.  Error  to  reject  evidence  showing  lease  obtained  for  spec- 
ulation in  expected  condemnation  proceedings 609 

ENTIRETY. 

Hasband's  will  giving  widow  whole  estate  tor  life,  and  her 
acceptance  thereunder,  does  not  deprive  her  of  remain- 
der In  landa  held  by  them  by  the  entirety;  electlcm  not 
applicable  700 
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Reviewable  and  correctlble  In  the  supreme  court 632 

See  AHlgnment*  of  Error. 
BVmSNCE. 

1.  Opinions  of  pbystclans  are  Inadmissible  to  determine  con* 
tractual  capacity;   case  In  judgment SI 

2.  Accusations  and  statements  denied  are  Inadmissible. . .  48S 

3.  Accnsations  and  statements  not  denied  are  admissible, 
when  4SS 

4.  Of  silent  acquiescence  Is  of  a  dangerous  character,  and 
must  be  received  with  great  caution iSi. 

6.  Refusal  of  request  for  Instructions  as  to  weight  of  evi- 
dence of  undented  accnsations  and  statements  Is  rever- 
slble  error,  when  483 

6.  Refusal  to  permit  cross-.examtnatlon  appearing,  npon 
statement  of  counsel,  to  be  oaelesB,  Is  not  error,  when. .  609- 

7.  Showing  lease  obtained  for  speculation  In  expected  con- 
demnation proceedings  under  eminent  domain  laws  Is 
admissible  and  its  rejection  is  error 609- 

8.  Cross-examination  of  rebuttal  witness  reopening  the  case 

for  testimony  in  chief  la  properly  refused 609' 

9.  Rejection  of  evidence  of  Bale  price  of  adjacent  lands  Is 
error,  when  609 

10.  Refusal  to  allow  answer  to  questions  Is  not  error,  where 

It  does  not  appear  what  the  answer  would  be 609- 

11.  Rule  does  not  sjiply  where  the  entire  Hue  of  competent 
evidence  Is  ruled  out,  nor  where  the  witness  Is  held  In- 
competent and  Is  not  heard  at  all..._ 609- 

IS.  Refusal  to  permit  witness  to  testify  as  to  the  rental  value 
of  land,  where  the  value  ctf  the  land  Is  Invtrived,  is  error, 
when  609' 

13.  Incompetent  admitted  without  objection  must  be  con- 
sidered   7U 

EXECUTION. 

1.  Uen  of  levy  of  Justice's  execution  on  land,  and  how  con- 
tinued or  preserved  54' 

i.  Not  sufficient  merely  to  deposit  the  execution  in  clerk's 
oBce  S4 

3.  Lieu  suspended  until  execution  Is  filed  and  docketed...     64 

FEDERAL  COURTS. 

I.  Judgment  or  decrees  set  aside  in  State  court  for  fraud      \ 


€  Gates]  INDEX.  759 

VEDERJlL  COiniTS — Contfamed 

2.  No  obJecUoii  to  condaBlTeaeu  o(  proceedlngB  in  federal 
conrU  under  pnuitlce  dlSerast  tioni  Umt  of  Btete  conrta      1 

S.  DenlaJ  ol  petttlon  to  file  n  bill  of  rerleiv  for  newlr  dltt- 
corered  evidence  BbowInK  trand  Is  m  aajtidioata  acalnst 
K  bill  In  a  State  conrt  to  net  aside  a  Judgment  fc^  fraud     1 

rCLLOW  SERVANTS. 

1.  Conductor  On  a  passenger  train  la  a  fellow  servant  with 

a  brakeman  on  a  fireiglit  train  S40 

2.  BSmployees  In  different  departments  of  railroad  service 
are  not  fellow  servants;  Instances S40 

3.  Servant  assomea  riek  of  danger  from  negligence  of  a 

'  fellow  servant,  iiiien  240 

rnromo  or  facts. 

1.  In  a  case  tried  bjr  tbe  circuit  Jndga  wlttaovt  a  Jurj  la 
conclusive  If  supported  by  some  evidence 117 

2.  Supreme  court  will  not  go  behind  finding  of  facta  br 
drcult  jndge  213 

3.  By  court  of  chancery  appeals  Is  ooncluBlve  on  anpretne 
court,  when  271 

FIRBS. 

See  Contracts. 

FIRE  INSURANCE. 

DTnamite  may  be  kept  tinder  perralsston  to  %eep  "such 
other  merchandlae  as  is  usually  k^t"  when  usage  Is 
■hown 22T 

FIXTURES. 

1.  Rights  of  innocent  subsequent  mortgagee  prevaUa  over 
rights  of  a  seller  of  machinery  sold  under  conditional 
sale,  when  2BS 

2.  Commercial  finishing  matmlals  depoalted  In  a  building 
to  be  used  In  flnighing  it,  but  not  phytlcally  attached 
thereto,  do  not  pass  in  a  conveyance  of  land,  when  not 


PORHaON  COEPORATIONa 

1.  Admitted  by  comity  subject  to  our  laws  and  Jurisdiction 
of  our  courts  IM 
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rORBiaN  CORPORATI0N&— COTtlntted. 

Z.  HtA  complrlng;  with  Btatnte  u  condition  <^  dolns  tntsl- 
neas  Kre  not  entitled  to  offlmatlve  relief,  thouch  failure 
was  tliroagh  mistake  or  luadTertaace 194 

8.  OnBter  not  adjudged  tor  omiMlon  to  comply  wfth  statute 
as  to  local  buBtnesa,  where  tbe  statute  Imposed  no  such 
penalty,  when  191 

4.  Here  pnrcliaM  of  property,  without  reclstratlwi  ot  Its 
^charter  Is  not  unlawful,  but  Talid  as  acalnst  every  one 
laTfl  the  State  21S 

B.  Purchase  of  real  estate  la  not  Uta  caTrylns  on  of  busl- 
nesB lis 

<.  May,  wlUiout  registration  of  its  charter,  maintain  action 
for  Injury  to  Its  property  lit 

7.  Process  cannot  be  served  on  resldMit  attorn^  acting 
In  that  capacl^  alone  271 

rORBION  BTAT0TH8. 

1.  Rights  of  actions  under  statntea  ot  otliw  States  enforced 
here  344 

2.  Uust  be  pleaded  and  the  rwnedy  prescribed  must  be 
pnrsned 844 

3.  The  pmal  statutes  of  another  State  will  not  be  enforced 
here  344 

4.  Whether  the  statute  ot  another  State  la  penal  Is  to  be 
determined  by  the  trial  court 344 

5.  Personal  Injury  statute  of  Alabama  enforced  here  344 

6.  Personal  Injury  statute  of  Alabama  Is  not  so  repugnant 

to  our  policy  as  to  prevmit  Its  enforcem«it  here S44 

7.  Enforcement  ot  personal  Injury  statute  of  Alabama  will 
not  be  refused  for  dissimilarity   between   it   and   onr 

sUtute  S44 

See  Statutsa. 

FORFEITURB  OF  CHARTER. 
See  Corporations. 

FRAUD. 

1.  Judgment  and  decrees  of  federal  court  set  aside  tn  State 
court  for  fraud  1 

2.  BUI  to  set  aside  a  Judgment  or  decree  for  brand  U  an 
Independent  right  of  action   1 

3.  Must  be  extrinsic  or  collateral  to  issues  tn  former  salt 

to  authorise  setting  aside  the  Judgment  tH"  decree  therein      1 
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FRAtnt— Continued.  ■ 

4.  Iiutaticee  of  extrinsic  or  confttaral  fraud  that  vlll  an.- 
tborize  eettlng  aside  a  Jndgment  or  decree 1 

E.  To  Bet  aside  a  Judgment  or  decree,  a  merltorioui  case 
and  Injury  bj  fraud  must  be  shown  by  the  complaining 
P«r«r .• 1 

6.  Federal  court's  denial  of  petition  to  file  a  bill  of  review 
for  newl7  discovered  evidence  showing  fraud  Is  rea 
adfiiidoata  agnlnat  a  bill  In  State  court  to  set  aside  m 
Judgment  for  fraud  1 

QOVBRNOR. 

1.  Mandamus  will  not  He  against.  In  any  case G16 

2.  The  board  of  Inspectors'  of  elections  cannot  perform  the 
duties  of  the  board  except  In  conjunction  with  the  gor- 


GRANTS. 

Aeferrlng  to,  by  Its  number  Is  sufflclent  where  It  describes 
the  land  117 

INHBRITANCB. 

See  Aliens, 

INJUNCTIONS. 

Of  Judgments  against  municipal  corporations  In  a  suit  In  a 
county  other  than  that  of  its  location 433 

INTERPRETATION. 

Re-enacted  statute  should  have  the  same  Judicial  Interpre- 
tation that  was  gtveo  to  Uie  earlier  statute TOO 

INTOXICATING  LIQUORft 

Parent's  general  written  permlssltm  to  a  designated  per- 
son to  give  whiskey  or  brandy  to  his  minor  children  Is 
DO  defense  by  the  giver 634 

JUDGMENTS  AND  DECKBBS. 

1.  Of  federal  conrb  set  aside  in  State  court  for  Craud...,      1 

2.  BlU  to  set  aside,  for  fraud.  Is  an  independent  right  of 
action  1 

3.  Fraud  must  be  extrinsic  or  collateral  to  issues  In  forma: 
suit  to  authorize  setting  aside  the  Judgment  or  decree 
therein  I 
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JUDGMENTS  AND  DDCREIES— ContlnuedL 

4.  Inituicea  of  exttinsia  or  ooUat«ral  (rwid  that  irilt  au- 
thortie  aettlsg  aside  a  fudcment  or  decrm 1 

6.  To  let  asldo  a  Judgment  or  decree,  a  meritorious  ease 
and  loJiuT  b7  traod  most  be  abovn  by  the  oomplalnlng 

party  1 

JITDGHBNT  OT  COURT. 

Brroneoua  taigaueuA  u  to  lapriBouneat  wUI  be  oorraet«d 

In  the  supreme  court  EU 

JUBISDICTION. 

Plea  In  abatement  to.  Is  not  waived  by  answer  to  the  merits, 
when  271 

JDKT  TRIALS  IN  CHANCERY. 

Juiy  on  second  trial  thonsh  expressly  waived  on  first  trial  177 
JU  STICKS  OF  THBt  PEACE. 

1.  Lies  of  levy  of  execution  on  land,  and  how  continued  w 
mresenred  S4 

2.  Not  anfflclent  mer^y  to  deposit  the   execnUtm  In  the 
clerk's  office  S4 

5.  Uen  siupended  until  ezecutlcm  la  filed  and  docketed. .     54 
4.  Statute  abollBhlng  civil  districts  oper&tes  to  abolish  the 

offices  dependKit  upon  the  dletrlcte  for  their  existence 

and  to  end  the  official  Itfe  of  the  incumbents. 3S1 

t.  Affirmance  of  Justice's  Judgment  for  his  failure  to  file 
the  papers,  upon  production  thereof  by  the  appellee. .  4S6 
LANDOWNERS. 

1.  Not  required  to  keep  their  premlees  safe  for  trespass- 
ing animals  by  Inclosurea  or  otherwise 152 

2.  Not  liable  for  uus&fety  of  premises  causing  injury  to 
trespaaslng  animals,  it  not  ao  attractive  nuisanco;  case 

in  Judgment  153 


1.  Leasee  Is  a  necessary  party  to  condemnation  proceed- 
ings under  eminent  domain  lawa   609 

2.  Assignment  (rf  error  for  permlttlns  a  lease  to  be  used 

as  an  absolute  criterion  for  value  is  too  general,  when..  609 

3.  Error  to  reject  evidence  showing  lease  obtained  for  spec- 
ulation   In    expected    condemnation    proceedings    under 

eminent  domain  laws  609 

Bee  Mining. 
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LOVIBS. 

1.  On  lands  held  by  a  nuuriod  wonuin  as  a  general  eitate. .  410 
8.  Land!  of  a  marrted  woman  subject  to  deed  ot  tmit  can  be 
reached  only  by  bill  In  chancery 410 

1.  Of  levy  of  JuBtlce'a  execution  on  land,  and  how  cmtlnned 
or  iireserved  S4 

S.  Not   aufllclent   merely  to  deposit  execution   In    clerk's         ' 
office  64 

8.  Suspended  until  execution  la  filed  and  docketed 64 

UBN  FOR  TAX&S. 
Bee  Texatlon. 
LIVERT  BTABLE  KBRPBR. 

Not  a  common  carrier,  vfaen G21 

LOCAL  ACTIONB. 

1.  Aotlcms  acalnst  a  mnnicipal  cwporatlon  are  Inherently 
local,  and  must  be  brought  In  the  county  of  their  exist- 
ence   483 

2.  Statntea  prorldlng  tor  counterpart  process,  and  prosecn- 
tlon  of  suita  brought  In  a  wrong  county  unless  abated 

by  plea,  ar«  not  applicable  432 

MALICIOUS  PROSECUTION. 

1.  Adrlce  of  counsel  tends  to  rebut  malice 40 

S.  Advice  of  counsel  furnishes  Immunity  from  damages, 
■when  40 

5.  Error  to  charge  that  advice  ot  counsel.  If  unsound  In 
law.  Is  not  snfflclent  ertdence  of  probable  cause 40 

4.  E^Tor  to  charge  that  Jury  are  to  determine  whether  ad- 
vice of  counsel  was  sound  In  law 40 

6.  Error  to  decline  to  charge  that  advice  of  counsel,  prop- 
erly obtained,  although  erroneous  In  law,  constitutes 
probable  cause  40 

UANDAHUS. 

1.  Rendered  unnecessary  by  Induction  of  relator  Into  office, 

when  616 

t.  Will  not  lie  against  the  governor  In  any  case 616 

t.  Question  reserved  whether  the  secretary  of  state  and 
attorney-general  mi^  be  compelled,  by  mandamus,  to  do 
any  official  act  Imposed  upon  them  as  members  of  a 
board 61« 
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HARBIAQB. 

1.  Contraot  irlll  not  rosUln  a  suit  for  brnacb  of  promlsa 
whan  pUlnUff'a  husband  hod  been  absent  less  than  flT« 
rears   H4 

2.  Sucb  contract  ts  not  cured  by  agreement  to  postpone 
marriage  until  legal  objections  are  removed 114 

3.  Suoh  contract  Is  differentiated  from  a  contract  made  b7 

on  Innocent  party  114 

4  Upon  marriage  of  an  alien  woman  to  a  cltl>«n  ot  this 
country,  she  and  her  minor  children  become  cftliens..  711 

HAJtRIED  WOMEN. 

1.  Lands  held  as  a  general  estate  are  subject  to  execution  410 

2.  Tbelr  lands  held  subject  to  a  deed  of  tmst  can  be  reached 
cmlj  by  bill  In  chancery  410 

3.  Plea  of  coverture  cannot  be  Interposed  as  a  defense  to 
■uch  bill  410 

4.  Question  reserved  as  to  right  to  a  new  Judgment  in  chan- 
cery court  » 410 

ICASTBR.AND  SERVANT. 

1.  Servant  assumee  risk  of  danger  from  negligence  of  a 

feUow  servant,  when  240 

i.  Evidence  of  such  contributory  ne^Igence  as  shows  no 
evidence  to  sustain  a  verdict  In  (dvor  of  plaintiff 4G8 

'iSJtXMB. 

Pariy  whose  conduct  results  In  consequential  loss  must 
bear  tbat  loss,  when   2SS 

MENTAL  CAPACITY. 

1.  To  make  contracts  Is  a  question  ftx"  the  court  and  Jury 

to  determine   Jl 

2.  Opinions  of  phyalclana  are  Inadmissible  to  determine 
contrsctual  capacity;    esse  In  Judgment...' 31 

MBRITB. 

1.  No  reversal  for  direction  of  Ym-dlct,  wbeie  merits  have 
been  reached,  when   187 

3.  Plea  In  abatement  to  Jurisdiction  Is  not  waived  by  an- 
swer to  the  merits  271 

MINING  LEASES. 

1.  Lessee  cannot  terminate  because  mlnable  quality  Is 
found  In  pockets  and  not  In  stratified  layers,  when....  317 
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HININQ  LEASES— Contlnned. 

2.  Quality  of  ore  muet  be  referred  to  experts  aa  provided 
In  contract  aa  condition  precedent  to  termination  of 
lease  by  leasee  817 

MISDEMEANORS. 

Wben  tbe  itatute  creating  the  same  provides  the  punlsb- 
ment,  any  other  or  additional  pnnlahment  la  excluded..  634 

MISJOINDER  OP  ACTIONS. 

1.  Obviated  by  abandonment  of  claim  conatltutlng  the  mis- 
Joinder   368 

2.  None  In  action  for  Injury  to  use  of  land  by  allegation  of 
Impairment  to  health  of  plaintiff's  family  aa  a  apeclflca- 
tlon  of  damages  done  to  land  aa  a  h«ne 368 

MIXING. 

Purchaser  of  land  subject  to  timber  contract  may  recover 
logs  removed  after  tbe  dme  limit,  tboue^  cut  before  hie 
purchase.  If  mixed  or  confused  with  logs  cut  there- 
after    59S 

MUNICIPAL  CORPORATIONS. 

1.  Actions  against,  are  Inherently  local,  and  must  be 
brought  In  the  county  of  their  location 432 

2.  Judgment  against,  In  a  suit  in  a  countjr  other  than  that 
of  its  location  la  void,  and  will  be  enjoined;  case  In 
Judgment  432 

NEGOTIABLE  INSTRUMENXa 

See  Bank  Checks. 

See  Bills  and  Notes. 
NEW  TRIALS. 

1.  Rule  to  govern  action  of  trial  Judge  on  motion  for,  on 
the  ground  that  the  verdict  Is  against  the  weight  of  the 
testimony  458 

2.  Motion  for,  made  and  overruled.  Is  necessary  to  obtain 
relief  on  account  of  errors  In  the  trial 632 

3.  Motion  for,  must  be  In  writing  and  entered  upon  the 
minutes  of  the  court  with  the  action  of  the  court  thereon.,  632 

4.  Rules  of  practice  for  presenting  and  disposing  of  mo- 
tions for,  may  be  prescribed  by  the  circuit  court 632 
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NEW  TRIALS— CoDtlnned. 

6.  Rule  In  supreme  court  limiting  wrors  a8slgna.ble  bo  the 
grounds  for  new  trtsU  set  out  In  tbe  motion,  when 6tS 

6.  ABBlgnment  of  errors  In  the  supreme  court  limited  to 
those  Rsslgned  on  motion  for  new  trt&I  under  rule  of 
lower  court,  when  6U 

7.  Statement  ot  grounds  for,  sbould  be  as  speclflc  and  cer- 
tain as  tbe  nature  ot  the  error  complained  of  will  per- 
mit   CSS 

8.  Objection  In  the  lower  court  to  tlie  form  of  the  motion 
for,  Is  not  necessary,  when 93! 

9.  Insninclent  statement  In  motkm  for;  case  In  Judgment. .  6S2 

NO  FENCE  LAW. 

1.  Not  unconstitutional  because  applicable  to  counties  ot  a 
certain  population  only  under  the  federal  census B81 

2.  Violation  Is  not  indictable  where  a  civil  remedy  only  la 
provided 631 

NUISANCES. 

Landowners  are  not  liable  for  uosafety  ot  premises  causing 
Injury  to  trespassing  animals.  If  not  an  attractive  nala- 
ance;  case  In  Judgment  162 

OPINIONS. 

Of  physicians  are  Inadmissible  to  determine  contractual 
capacity ;  case  in  Judgment 31 

OUSTER. 

See  Corporations. 
OUTSTANDING    TITLE. 

Defense  must  be  pleaded,  when 6S 

OVEHFLOWINQ   LAND. 

1.  Liability  in  damages  for  gathering  and  throwlag  water 
upon  land  of  another  6TB 

2.  Damages  upon  basis  of  permanent  Injnry  for  orerflowlnK 
the  land  of  another 6T9 

OVERRULED   CASES. 

1.  Demoss  v.  Demoss,  7  Cold.,  2SS 700 

S.  Woodfolk  V.  Railroad,  2  Swan,  488  U9 

Bee  Cases  Distinguished  or  Modtfisd. 
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PARDONS. 

1.  Statute  spedflcallj  definlas  crMIlta  for  good  conduct  ot 
convlcta,  In  eziBtence  at  tate  of  conTlctlon,  1b  not  an  In- 
vasion of  the  pardoning  powor  tU 

2.  Statnte  authorlzioK  commubitlon  of  sentences  In  the  dU- 
cretlon  of  a  board,  without  prescrlblns  the  schedule  ot 
specific  credits  for  good  conduct,  la  an  unconstltatlona] 
delegation  of  leglslatlTe  anthori^  646 

PENALTIES. 

1.  On  taxes  against  life  tenant  do  not  attach  to  remainder 
estate  for  nonpayment  by  life  tenant 166 

2.  Penal  statute  of  another  State  wUl  not  be  enforced  here.  844 

3.  Whether  the  statute  of  another  State  la  penal  la  to  be  de- 
termined by  the  trial  court  S44 

PERSONAL   INJURIES. 

1.  Action  for  damages  against  a  nonresident  subject  to  suit 
by  serrice  of  process  on  his  local  agent  Is  barred  after  one 
year 1*0 

2.  Statute  of  Alabama  enforced  here  144 

3.  Statute  of  Alabama  Is  not  so  repugnant  to  our  policy  aa  to 
prevent  Its  enforcement  here   S44 

4.  Enforcement  of  statute  of  Alabama  will  not  be  refused 
for  dissimilarity  between  It  aod  our  statute 344 

G.  Death  of  plaintiff  In  action  for,  abates  the  suit  after  two 
terms  without  revivor  by  administrator  B40 

6.  No  revivor  by  heirs  or  next  of  kin,  unless  it  la  shown  that 

no  one  will  admlntBter  G40 

7.  Suit  cannot  proceed  In  the  name  ot  the  deceased,  unless 

he  died  of  the  Injuries  sued  tor  540 

8.  In  an  attempt  to  save  human  life  imperiled  hy  great  dan- 
ger in  a  sudden  emergency  727 

5.  Rescuer  of  human  life  In  Imminent  danger  In  a  sudden 
emergencr,  la  not  guilty  of  such  contributory  negligence 

as  would  bar  an  action  for  his  wrongful  death,  when ....  7!7 
10.  Recovery  for  the  wrongful  death  of  a  railroad  employee 
caused  In  rescuing  a  boy  in  Imminent  danger  from  a  rap- 
Idly  approaching  train;  case  in  ]udgm«it  727 

PLEADINQB. 

Formal  claim  ot  rights  in  treaties  need  not  be  made  In 
pleadings 711 
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PliBADING   AND   PRACTICK. 

L  No  Taiiancfl  between  aJleg&tlona  and  proof  where  the 
writ  sbowB  that  plaintllf  aaea  u  truatee  aad  next  W«iid 
for  beneflclaries,  tboaEh  tbe  declar&tlon  Is  tn  hie  own 
name,  aad  tbe  proof  shows  tltlo  In  blm  f<H-  the  bene- 
flclarles  S68 

2.  Misjoinder  of  action  obviated  by  abandonment  of  tbe 
claim  constituting  the  misjoinder S68 

8.  No  misjoinder  in  action  for  Injury  to  use  of  land  by  alle- 
tratlon  of  Impairment  to  health  of  plalntHTs  famtly  aa  a 
spectflcatlon  of  damages  done  to  the  land  as  a  home 86t 

4.  Count  for  Injuries  to  fee  as  dtstlngulsbed  from  recurrent 

Injuries  eliminated  by  tbe  charge  of  the  court 868 

See  Practice. 

PLEAS   m   ABATEMENT. 

1.  To  JurlsdlcUtm  Is  not  walred  by  answer  to  merits,  when.  271 

2.  And  In  bar  may  be  filed  simultaneously  or  plea  tn  abate- 
ment may  be  filed  Independently,  and  If  OTsmiled,  thwi 

a  ]^ea  tn  bar  may  be  died  271 

POSSKSSION. 

Will  support  replevin  against  a  trespasser 117 

POWER    OF  APPOINTMENT. 

Under  a  general  power  to  appoint  the  fee,  the  donee  may 
^polnt  a  lesser  estate  544 

PRACTICE. 

1.  No  objection  to  concluslTeness  of  proceedings  In  federal 
courts  under  practice  different  from  that  of  State  courts.       1 

2.  When  evidence  has  been  given  to  prove  or  disprove  prob- 
able cause    40 

3.  CroBS-examinatton  of  rebutal  witness  reopening  tbe  case 

for  testimony  In  chief  is  properly  refused  SOS 

4.  Rejection  of  evidence  of  sale  price  of  adjacent  lands  Is 
error,  when   60& 

5.  Refusal  to  allow  answer  to  Questions  is  not  error  where 

It  does  not  appear  what  the  answer  would  be S09 

6.  Tbe  rule  does  not  apply  where  the  entire  line  of  compe- 
tent evidence  Is  ruled  ont,  nor  where  tbe  witness  is  held 
incompetent  and  Is  not  heard  at  all  609 

7.  Refusal  to  permit  witness  to  testify  as  to  rental  value 
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PRACTICE— ConUniied. 

of  land,  vhere  tbe  value  of  tbo  land  1b  InvolTed,  Is  error, 

when (09 

Bee  Pleading  and  Practice. 
PaESUMPTION. 

1.  Charge  tbat  proof  of  good  character  wonld  strengthen 
tbe  presumption  of  defendant's  Innocence  should  be 
given,  when  4SS 

2,  That  alienage  continues  711 

PROBABLE   CAUSE. 

1.  Error  to  charge  that  advice  of  counsel  If  unsound  la  law 

Is  not  Bufdclent  evidence  at  probable  cause 40 

2.  Refusal  to  charge  that  advice  of  counsel,  properly  ob- 
t^ned,  although  erroneous  In  law,  constitutes  probable 
cause  ts  reversible  error   40 

S.  A  mixed  question  of  law  and  fact 40 

4.  Proper  practice.  It  evidence  has  been  given  to  prove  or 

disprove  probable  cause    40 

PROCESS. 

1.  Hay  be  served  npou  agent  of  nonresident  corporation, 
companr.  or  individual,  when  100 

2.  Snch  service  Is  not  conOued  to  suits  arising  In  the  cofinty  100 

3.  Cannot  be  served  on  resident  attorney  ot  a  foreign  cor- 
poration acting  In  that  capacity  alone  271 

PROXIMATE    CAUSE. 

Failure  to  furnish  water  sufficient  to  extinguish  fires  within 

the  terms  of  the  contract 828 

RAILROADS. 

1.  Warning    of    approach    of    trains    at    overhead    crossing 
when  danger  Is  to  be  reasonably  apprehended 84 

2.  Conductor  on  a  passenger  train  Is  a  fellow  servant  with 

a  brakeman  on  a  freight  train  240 

B.  Employees  In  different  departments  are  not  fellow  ser- 
vants; Instances  140 

4.  Vigilance  required  In  protection  of  passengera  from  In- 
Jury  by  other  passengers,  and  liability  for  failure  to  per- 
f<»in  such  duty;  case  In  Judgment  871 

5.  Recovery  for  the  wrongful  death  of  a  railroad  employee 
caused  in  rescuing  a  boy  In  imminent  danger  from  a  rap- 
idly approaching  train;  case  In  judgment  727 

e  Catds— 1» 
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I^AIUIOAD   AND  TERMINAL   CORPORATIONS. 

1.  LocaUon  and  operathm  cannot  be  autltorised  with  linmiu- 
lt7  from  damasea  for  Injuries  to  adjacent  property >CS 

i.  No  damasea  for  Injnrtea  from  Increased  railroad  trafllc, 
but  damagea  for  equation  of  railroad  terminal  Tarda  and 
acceesorles,  when   368 

S.  Measure  of  damagea  for  injury  to  real  estate  from  oper- 
atl<».of  railroad  terminal  yards  la  the  Injury  to  the  per- 
manent valuer  wben  Sti 

Bee  Corporationa. 

RBCOGNIZANCm 

1.  Bzoneratlon  Of  anretles  will  not  be  granted  witbont  snr- 

rwder  of  principal,  when   76 

i.  Sbconeratton  will   not  be   granted  except     In   extreme 


RBOIBTRATION. 

Ot  all  liens  and  Incumbr&ncea  on  land  required 26E 

rb)Hainde:r  estatbs. 

1.  Btatntes  provldfng  tor  asaeeament  of  mineral,  timber,  and 
otber  InterestB  In  land  do  not  require  tbe  remainder 
estate  to  be  asseaeed  separately  to  tbe  remainderman. . .  1S6 

2.  Uen  against  whole  estate  Including  remainder  estate, 
though  land  is  assessed  to  life  tenant  only 156 

3.  Statutes  making  taxes  assesaed  to  the  life  tenant  a  lien 

on  the  remainder  estate  are  coustitutlonal   166 

4.  Penalty  on  taxes  against  the  life  tenant  do  not  attach  to 
the  remainder  estate  for  nonpayment  by  life  tenant....  1B6 

G.  SatlafacUon  of  legacy  In  remainder  Inures  to  the  benefit 
of  the  balance  of  the  remainder  estate  undisposed  of  by 
the  will,  when  700 

6.  Husband's  will  giving  widow  whole  estate  for  Itte,  and 
her  acceptance  thereunder,  does  not  deprive  her  of  re- 
malnd«  In  lands  held  by  them  by  the  entirety;  election 
not  applicable  TOO 

RBMANDMENT. 

1.  For  amendment  of  pleadings  refused  where  Justice  had 
been  done 63 

2.  For  additional  pleadings,  refused  If  party  asking  Is  gnll^ 

of  culpable  negligence   62 
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RBPLXVIN. 

1.  Actual  posBeoalon  of  part  of  land  under  reglBtered  uwuv 
Uce  of  title  aztanda  adTSrae  poBseaelon  to  the  whol« 
tract,  enabling  lach  adTorae  poasesBor  to  maintain  a  re- 
plevin Hult  for  the  timber  felled  and  rMnoved  therefrom.  117 

2.  Pl&lntia  with  right  may  Join  otherv  with  him  without 
right  U7 

3.  Joinder  of  grantor  to  portion  of  land  and  grantee  as  plala- 
dtCa  obTlatea  the  question  as  to  which  part  of  the  land 
the  Umber  was  cut  on  117 

4.  Immatwtal  whether  timber  was  cut  from  land  of  plaln- 
tlS  or  a  third  person  who  transferred  his  right  to  the 
plat&Ufi  before  suit 117 

6.  PosseBBlon  will  support  an  action  against  a  trespasser..  117 
6.  In  aa  action  to  recorer  logs    the    title    papers    may  be 
looked  to  for  the  purpose  of  deflntng  posaeBslon  of  land. .  117 

RES   ADJDDICATA. 

1.  Federal  court's  denial  of  petition  to  flie  a  bill  of  review 
for  newly  discovered  evldMice  showing  fraud  Is  rM  oA- 
fudioata  against  a  bill  In  State  court  to  set  aside  a  Judg> 
ment  for  fraud  1 

2.  Vendor  Is  not  bound  by  Judgment  agaluBt  vendee,  when..     S2 

3.  Identity  of  parties  In  same  capacity  or  character  Is  essen- 
tial ;  case  in  judgment S2S 

4.  Decision  on  the  merits  Is  essential;  case  In  judgment. . .  828 

RESIDENCE. 

Required  for  maintaining  a  bill  for  divorce  Is  lost  by  resi- 
dence   at  Washington  City,  with    intention    of    returning 
only  apon  loss  of  governmental    position  of    indefinite 
tenure 666 

REVERSAL. 

1.  None  for  direction  of  verdict  where  merits  have  been 
reached,  when  187 

2.  Where  the  verdict  la  so  excessive  as  to  evince  passion, 
prejudice,  or  caprice ' 314 

RHVIVOR. 

1.  None  by  heiri  or  next  of  kin,  unless  It  Is  shown  that  no 
one  will  administer  S40 

2.  Suit  cannot  proceed  In  the  name  Of  the  deceased,  unleaa 

he  died  of  the  Injuries  sued  tor 640  ' 
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SCIRE    FACIAS. 

OmlBslon  at  words  'In  Ui«  nuti«  of  the  State"  le  not  fMal. .    TC 
H&j'  Issue  against  suretleB  on  recognlunce  elone  wltboat 
tbe  principal 78 

8TATB  Bin'BNUB  AOBNTS. 

1.  Hay  maintain  salt  in  the  name  ol  the  State  for  the  nn 
of  the  county  agalnet  the  coonty  trustee  and  Us  eoretlee 
for  county  funds  608 

2.  7eee  should  be  fixed  by  the  conrt  at  a  reasonable  amount  SOS 

STATnTES. 

1.  Act  amendlngr  prior  "bo  as  to  read  as  Sallows"  takes  effect 

from  date  of  amendment  S19 

S.  Redlstrlctlng  Cumberland  county  contains  bnt  <Mie  mtb- 

Ject  and  Is  constitutional  SOI 

S.  Provision  against  two  subjects  of  leglelatlon    In    a  bill 

applies  to  the  body  of  the  statute,  and  not  to  Its  caption, 

when   Sll 

4.  Abollshln?  civil  districts  operates  to  abolish  oSces  de- 
pendent upon  the  districts  for  their  existence,  and  ends 
the  olllclal  life  of  tbe  Incumbents  361 

E.  Statutes  authorising  commntatlon  of  sentences  In  the 
discretion  of  a  board,  without  prescribing  the  schedule 
of  specific  credits  for  good  conduct.  Is  an  nnooostitutlonal 
delegation  of  leslslatlre  anthmlty  . .' 046 

G.  Statute  unconstitutional  and  void  in  part  may  be  valid  Id 
other  parts,  when 046 

?.  Re-enacted  statute  should  hare  same  judicial  laterprettr 
tlon  that  was  given  to  the  earlier  statute TOO 

5.  Treaties  prevail  over  the  statutes  Of  a  State Til 

See  Aliens- 
See  Foreign  Statutea. 
STATUTES  or  LIMITATIONS. 

Actions  for  personal  Injuries  are  barred  within  one  year  aa 
acainst  a  nonresident  subject  to  suit  by  service  of  pro- 
cess np<m  his  local  agent 100 

STOCK  LAW. 

1.  Kot  unconstitutional  because  applicable  to  counties  ot  a 
certain  population  only  under  the  federal  cenaus ni 

2.  Violation  la  not  indictable  where  a  civil  remedy  only  is 
provided  6S1 
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SUPREME    COURT. 

1.  Will  not  remand  for  amendment  of  pleadings  vbere  jus- 
tice hafl  been  done ti 

2.  Will  not  remand  for  additional  pleadings.  It  partr  asking 

1b  guilty  of  culpable  negligence 63 

3.  Will  not  go  behind  finding  ot  f&cts  by  circuit  Judge 213 

i.  Brrora  reviewable  and  correctlble  In  632 

SUFRSHB  COURT  PRA.CTICEL 

1.  Brroneoue  Judgment  as  to  imprlaonment  will  be  corrected 

In  the  supreme  court  G84 

2.  EirrOFB  reviewable  and  correctible  In  supreme  court 632 

8.  Rnle  limiting  errors  assignable  to  the  grounds  for  new 

trials  set  out  la  the  motion,  when 682 

4.  Assignment  of  errors  In  the  supreme  court  Itmtted  to 
tbose  assigned  on  motion  for  new  trial  under  rule  of 
lower  court,  when  682 

SURFACE  WATESR. 

1.  Facts  to  show  It  was  gathered  and  thrown  In  greater 
force  on  plaintiff's  land  579 

2.  Liability  In  damages  for  gathering  and  throwing  water 
upon  the  Una  of  another 679 

3.  Damages  upon  basis  of  permanent  Injury  for  orerflowlng 
land,  when BTO 

TAXATION. 

1.  Lien  against  whole  estate  including  remainder  estate, 
though  land  Is  assessed  to  life  tenant  only 156 

2.  Statute  providing  for  assessment  ct  mineral,  timber,  and 
other  Interests  In  land  do  not  require  a  remainder  estate 

to  be  assessed  separately  to  the  remainderman IGP 

3.  Btatntee  making  taxee  assessed  to  the  life  tenant  a  lien 

on  the  remainder  estate  are  conatttutlooal IGS 

4.  Penalty  on  taies  against  life  tenant  do  not  attach  to  re- 
mainder estate  for  nonpayment  by  life  tenant 166 

See  Collateral  Inheritance  and  Sueeesalon  Tax. 

TAX   ASSESSORS. 

Statute  abolishing  cIvU  districts  operates  to  abolish  thtir 
offices  dependent  upon  the  dtstrlcts  for  their  existence, 
and  ends  the  olHclal  life  ot  tbe  incumbents 36; 
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TBLBORAPH   COMPANim. 

Not  reqnlred  to  deliver  meuBgei  tt  reeldflaea  of  sddreaMes 
bermd  plu»  ot  dettinatloo,  and  In  the  conntrr,  whan. .  Ml 

TELBFHONB  OOHFANISS. 

1.  Like  telegnpta  oompule*  are  common  curlers  of  news..  194 
S.  Purchue  ot  oompetlns  oompanles  U  not  sronnd  tor  for- 
feiture or  OQBter  194 

See  Corporations. 


1.  Contract  of  permission  to  cut  and  remove  Umber  tbr  flva 
years,  but  no  longer,  comers  no  rtsht  thereafter  to  re- 
move logs  previously  cut   698 

2.  CtmTeyance  of  land  subject  to  timber  contract  substitutes 
Srantee  to  rights  ot  grimtor  Including  tbe  timber  out,  but 
not  removed  within  the  time  Umlt,  when B96 

S.  Purcbaser  of  land  subject  to  timber  contract  maj  reoover 
logs  removed  aKer  time  limit,  though  cut  before  his  ptu^ 
chase.  It  confused  with  logs  cut  thereafter S99 

THBUTIBS. 

J.  Capacity  ot  aliens  to  Inherit  depMida  upon  statutes  or 

treaties  Til 

2.  Prevail  over  statutes  ot  a  State  Til 

8.  FonnaJ  claim  ot  rights  nnder  treaties  need  not  be  made 
In  pleadings   711 

TRUSTS   AND  TRVSTBBS. 

1.  Porchaser  ot  time  certificates  ot  d^raslt  In  name  of  one 
as  tmstee  acquires  no  title  against  the  beueflclary,  where 
snch  tmstee  had  no  power  to  dispose  ot  them,  when. . . .  1S7 

2.  Facts  overlooked  by  purchaser  will  not  relieve  him  of 
consequences  4<7 

TtJRNPIKB   COMPANiaa. 

1.  Provisions  ot  Code  conRned  to  companies  organised 
thereunder 19B 

S.  Created  by  special  acts  are  not  subject  to  the  limitations 
of  the  Code  as  to  tolls  lOB 

3.  Created  by  special  acts  are  not  subject  to  the  provisions 

ot  subsequent  general  laws lOS 
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TtntNPIKB  COMPANIES— ConUnusd. 

4.  Cannot  take  toll  froni  one  golns  to  mill  on  barseback, 
when  105 

B.  Mar  take  toll  from  one  going  to  mill  on  a  two-horse 
wagon    105 

USAOB. 

See  Cuatenii 

VALUH. 

1.  tlnantltf  of  land  taken  under  eminent  dmnaln  laws  ahoutS 
be  valued  at  Its  worth  at  the  place  and  In  the  form 
where  and  in  which  taken  G8S 

].  On  rental  twala  prored  by  witness  on  cross-examination, 
when  609 

8.  Bental  value  to  be  considered  in  determining  the  value 
of  property  609 

VARIANCH. 

None  between  allegations  and  proof  where  writ  shows 
plaintllt  Buee  ai  trustee  and  next  friend  for  the  benefici- 
aries, though  the  declaration  is  In  his  own  name,  and  the 
^roof  shows  title  In  him  for  beneficiaries  368 


1.  Not  to  be  directed  upon  undisputed  foots  testified  to  by 
one  witness,  when IgT 

2.  No  reversal  for  direction  of  verdict,  where  merits  liave 
been  reached,  when  Ig7 

3.  So  ezcessfve  as  to  evince  passion,  prejudice,  or  caprice  Is 
cause  for  reversal 344 

4.  Set  aside  for  escesslvenesB  of  damages;  case  In  Judg- 
ment    368 

C.  Evidence  of  such  contributory  negligence  as  shows  no 
evidence  to  susUIn  a  verdict  In  fovor  of  the  plaintiff 468 

6.  Rule  to  govern  action  of  trial  Judge  on  motion  ^or  new 
trial  on  the  ground  that  the  verdict  is  against  tJie  welgbt 

of  the  testimony  458 

7.  May  be  directed  by  the  trial  Judge  where  the  facts  are 
nnc<mtTOverted  and  there  Is  no  doubt  as  to  the  conclu- 
sions to  be  drawn  therefrom 579 
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■WARRANTY  OF  TITI^B  TO  LAND. 

1.  Runs  wlih  the  l&ud  uid  enablas  &  subsequent  Tended  to 
sue  tor  tbe  breacb  BG2 

2.  Intermediate  vendor  m&r  maintain  an  action  against  bis 
vendor,  It  forced  to  dlscbarge  a  llabllltr  to  bis  vendee. . .  SS3 

5.  Brlctlon  by  paramount  title  Is  neceesarr  to  maintain  an 
actios,  but  eviction  by  ]udcment  of  court  la  not  neces- 
sary    E62 

"WATESt. 

See  Surfaca  Water, 
WATER  COMPANIBS. 

See  Centraets. 
WIDOW. 

1.  Husband's  will  slvins  vridov  vbaie>i  "te  for  life,  and 
her  acceptance  tbm^under,  does  not  'delftlve  hw  of  re- 
mainder In  lands  held  by  tbem  by  the  entirety,  far  the 
doctrine  of  election  Is  not  aj)pllcable  to  euch  s  case 700 

2.  Falling  to  dissent  from  husband's  will  Is  excluded  from 
Intestate  personalty. 700 

WIULS. 

1.  Validity  can  be  contested  by  none  except  such  as  would 
be  entitled  to  an  interest  In   testator's   property  In  case 

of  Invalidity 43S 

2.  Widow's  election  to  take  under  her  husband's  will  la 
binding  on  her  heirs,  distributees,  and  representatives..  43S 

8.  Widow's  right  of  election  is  persmal  and  does  not  pass 
to  ber  representatives  or  heirs 438 

4.  Lnder  a  general  power  to  appoint  the  fee,  the  d(«iee 
may  appoint  a  lesser  estate S44 

6.  Devise  of  income  for  life  Is  a  devise  of  the  property  for 
life  644 

fi.  Satisfaction  of  legacy  In  remainder  Inures  to  the  bene- 
fit of  the  balance  of  the  remainder  estate  undisposed  of 
by  the  wlU,  when 700 

7.  Of  husband  giving  widow  whole  estate  for  life  and  her 
acceptance  thereunder  does  not  deprive  her  of  remainder 
In  lands  held  by  them  by  the  entirety;  election  not  appli- 
cable  700 

5.  Widow  falling  to  dissent  from  husband's  will  Is  exclud- 
ed from  Intestate  persoualQr 700 
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WITNESS. 

1.  BefusBl  to  permit  croes-examlnatlon  ■^pearlnc,  upon 
gtatement  of  coaneel,  to  be  naeleBe,  la  not  siror,  when. .  t 

2.  CrosB-examlnatlon  of  rebuttal  witness,  reopening  the 
cue  for  teatlmonj'  fn  chief,  is  properlr  refused 6 

8.  Refusal  to  allow  answer  to  questions  Is  not  error  where  It 
does  not  appear  what  the  answer  would  be 6 

4.  The  rule  does  not  apply  where  the  entire  line  of  compe- 
tent evidence  la  ruled  out,  nor  where  the  witness  Is  held 
Incompetent  and  la  not  heaxd  at  all 6 

6.  Refusal  to  permit  wltnesB  to  testify  as  to  rental  value  of 
land,  when  the  value  of  the  land  is  Involved.  Is  error. 

when  6 

WORDS  AND  PHRASES. 

1.  Act  amending  prior  act  "so  as  to  read  as  ftdlowa"  takea 
ettect  frcHU  date  of  amendment I 

2.  Dynamite  m'  d  kept  tinder  permlseton  to  keep  "such 
other  merf'^andlae  aa  fs  usually  kept"  when  usage  Is 
shown  •. 2 
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